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^^r  J  CASES 

ABaUED  AND  DETERMINED 

or 

THE    QU  E  E  N'S    BENCH, 

XXIV.  VICTORIA.    1861. 


The  Judges  who  usually  sat  in  banc  in  this  term  were : — 
CocKBURN,  C.  J.  Hill,  J. 

Crompton,  J.  Blackburn,  J. 


HARTLEY  v.  SHEMWELL.    April  16. 
MARPLES  V.  HARTLEY. 

Common  Lav>  Procedure  Act,  1854,  s.  61. — Garnishee. — Extinguishment  ofd/d>U 
H.  racoyered  jadgment  in  an  action  against  S.,  and  issued  a  writ  of  fi.  fa.,  under  which  S.'0 
goods  were  seized.  On  an  interpleader  issue  between  H.  and  M.,  who  olaimed  the  goods  of  S. 
which  were  so  seized,  M.  had  a  yerdict,  and  obtained  an  order  for  his  costs,  which  were  taxed. 
H.  issued  a  writ  of  ca.  sa.  against  8.,  who  was  arrested.  M.  obtained  a  Judge's  order,  under 
s.  61  of  The  Common  Law  Procedure  Aoty  1854,  17  A  18  Vict.  o.  125,  to  attach  the  debt  due 
from  S.  to  H.;  and  the  amount  was  allowed  in  account  between  M.  and  H.  8.  haying  obtained 
an  order  to  be  discharged  out  of  custody  in  the  action  of  H.  o.  8. :  Held,  that  M.  was  a  judg- 
ment-creditor of  H.  within  the  meaning  of  sect  61 :  and  that  the  arrest  of  8.,  the  garnishee, 
did  not  extinguish  his  debt  to  H.,  or  bar  M.'s  right  to  attach  it  under  that  section. 

In  the  first  of  these  two  actions,  which  was  for  goods  sold  and 
delivered,  the  plaintiflF  Hartley,  on  30th  *June,  1860,  signed  judg-  r^^ 
ment  by  default  for  Til,  5s.  A  writ  of  fi.  fa.  was  issued  on  that.  ^ 
judgment;  and,  on  3d  July,  1860,  certain  goods  of  the  defendant 
Shemwell  were  seized  in  execution.  At  the  time  of  the  seizure  the 
sheriflf  received  notice  from  one  William  Marples  of  a  claim  to  the 
goods.  An  interpleader  summons  was  obtained  on  behalf  of  the 
sheriflf;  and  Wightraan,  J.,  on  the  hearing,  directed  an  interpleader 
issue,  Marples  v.  Hartley.  This  issue  was  tried,  and  a  verdict  found 
for  the  plaintiff  On  14th  February,  1861,  the  plaintiff  Marples 
obtained  an  order  for  the  costs  of  the  trial  of  this  issue,  which  were 
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taxed  and  amounted  to  67/.  Is.  6d     On  28th  February,  1861,  the 

Slaintiff  Hartley  issued  a  writ  of  ca.  sa.  against  Shemwell,  who,  on  2d 
[arch,  1861,  was  arrested.  On  15th  March,  1861,  Marples  obtained 
an  order  of  Bramwell,  B.,  under  The  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict.  c.  125).  s.  61,  to  attach  the  debt  of  27Z.  6s.  (which, 
with  costs,  amounted  to  30Z.  5^.)  due  from  Shemwell  to  Hartley.  On 
16th  March,  1861,  Bramwell,  B.,  made  an  order,  under  the  same  sec- 
tion, directing  that  Shemwell,  the  garnishee,  should  pay  to  Marples, 
the  claimant,  the  sum  of  30/.  55.  due  from  the  garnishee  to  Hartley, 
the  plaintiff  in  Hartley  v.  Shemwell,  in  part  payment  of  the  67/.  1*. 
6rf.,  the  costs  of  the  interpleader  issue,  due  from  Hartley  to  Marples. 
On  -lOth  March,  1861,  Shemwell  obtained  a  summons  calling  upon 
Hartley  and  Marples  to  show  cause  why  Shemwell  should  not  be  dis- 
charged out  of  custody,  as  to  the  action  of  Hartley  v.  Shemwell,  the 
sum  of  30/.  5s.  (being  the  amount  of  debt  and  costs  in  that  action) 
having  been  paid  by  the  defendant,  as  a  garnishee,  to  Marples,  under 
the  above  orders.  On  the  hearing  of  this  summons,  Bramwell,  B.,  on 
^jo-|  20th  March,  1861,  made  *an  order  that,  on  payment  of  the  sum 
-I  of  1/.  6^.,  the  plaintiff's  costs  of  execution  in  the  action  of  Hartley 
V.  Shemwell,  to  the  plaintiff  in  that  action,  or  to  the  sheriff  on  his 
behalf,  the  defendant  Shemwell  be  discharged  out  of  custody  as  to  that 
action.  Shemwell  was  accordingly  discharged  out  of  custody.  The 
sum  of  30/.  55.  was  not  actually  paid :  but  Marples  had  given  credit 
to  Hartley  for  that  sum  against  the  67/.  Is.  6c/.,  the  costs  of  the  inter- 
pleader issue. 

Field  now  moved  for  a  rule  calling  upon  Marples  and  Shemwell  to 
show  cause  why  the  three  orders  of  Bramwell,  B.,  dated  respectively 
15th,  16th,  and  20th  March,  1861,  should  not  be  rescinded,  all  pro- 
ceedings thereunder  set  aside,  and  Hartley  be  at  liberty  to  issue  a  new 
writ  of  ca.  sa.,  and  arrest  Shemwell  for  the  amount  of  the  judgment- 
debt.  The  Common  Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125, 
s.  61,  provides  that  "it  shall  be  lawful  for  a  Judge,  upon  the  ex  parte 
application  of  such  judgment-creditor  either  before  or  after"  "oral 
examination,  and  upon  affidavit  by  himself  or  his  attorney,  stating 
that  judgment  has  been  recovered,  and  that  it  is  still  unsatisfied,  and 
to  what  amount,  and  that  any  other  person  is  indebted  to  the  judg- 
ment-debtor, and  is  within  the  jurisdiction,  to  order  that  all  debts 
owing  or  accruing  from  such  third  person  to  the  judgment-debtor  shall 
be  attached  to  answer  the  judgment-debt."  In  order,  therefore,  to 
entitle  Marples  to  an  order  for  an  attachment  under  this  section,  it 
is  necessary  for  him  to  establish,  first,  that  he  is  a  judgment- creditor 
of  Hartley,  and,  secondly,  that  there  is  another  person  indebted  to 
Hartley.  Now  Marples  is  not  a  judgment-creditor  of  Hartley  within 
^j^-|  *the  meaning  of  sect.  61 ;  nor  is  any  other  person  indebted  to 
J  Hartley.  By  the  arrest  of  Shemwell  under  the  writ  of  ca.  sa. 
Hartley  lost  his  right  to  issue  a  writ  of  fi.  fa.  The  proceedings  under 
the  Act  with  respect  to  an  attachment  of  debts  are  in  the  nature  of  a 
statutory  execution.  By  sect.  63,  if  the  garnishee  does  not  pay  into 
Court  the  amount  due  from  him  to  the  judgment-debtor  or  an  amount 
equal  to  the  judgment-debt,  or  if  he  does  not  dispute  the  debt,  or  does 
not  appear  to  the  summons  issued  against  him,  the  Judge  may  order 
execution  to  issue  against  him  to  levy  the  amount  due.    No  execution 
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can  issue  against  the  goods  of  the  garnishee  while  he  is  in  custody 
under  a  writ  of  ca.  sa.  [Hill,  J. — As  long  as  a  judgment-creditor 
holds  the  body  of  his  debtor  he  cannot  take  another  step ;  but  the 
debt  is  not  extinguished.]  In  Jauralde  v.  Parker,  6  H.  &  N.  431,t 
where  a  judgment-creditor  proceeded  against  a  garnishee,  the  defend- 
ant pleaded  that  the  plaintiff  had  sued  out  a  writ  of  ca.  sa.,  and,  before 
the  issuing  of  the  writ  of  attachment,  had  caused  the  defendant  to  be 
taken  in  execution :  and,  on  demurrer,  the  Court  held  the  plea  good. 
[Blackburn,  J. — ^There  the  judgment-creditor  had  arrested  the  judg- 
ment-debtor; here  the  judgment-debtor  had  the  garnishee  in  custody. 
Crompton,  J. — I  think  the  order  for  payment  of  the  costs  of  the 
interpleader  issue  has  the  effect  of  a  judgment ;  and  that  the  arrest  of 
the  garnishee  is  not  an  extinguishment  of  his  debt  to  Hartley.] 

Per  Curiam.    (Cockburn,  C.  J.,  Crompton,  Hill,  and  Black- 
burn. Js.)  Rule  refused. 


*THE  QUEEN,  on  the  prosecution  of  the  Mayor,  Aldermen,    r^^^ 
and  Burgesses  of  SOUTHAMPTON,  v.  The  Commissioners   ^ 
of  the  Port  of  SOUTHAMPTON.    April  20. 

Mandamus. — "  Legal  measures." — Pleading, 
1.  Qosore  whether,  onder  any  circumstanceB,  a  mandamnfl  lies  to  eompel  a  party  to  institute 
legal  proeeediDgs  against  another  f 

3.  A  duty  having  been  imposed  upon  a  party  by  statute  to  levy  certain  moneys  from  other 
parties,  and-  pay  oyer  to  another  a  portion  of  the  sums  levied;  a  mandamus  was  issued 
directing  him  <'to  take  the  necessary  and  legal  measures  and  proceedings,  for  obtaining  and 
recovering  payment":  Held,  per  Crompton  and  Blackburn,  Js.  (Cockburn,  C.  J.,  dissentiente), 
that  the  words  "  legal  measures"  did  not  necessarily  mean  the  instituting  legal  proceedings. 

3.  Semble  that  a  mandamus  may  be  issued  against  a  party  for  a  matter  in  respect  of  whiol^ 
he  is  liable  to  an  action  or  to  a  suit  in  equity. 

4.  The  mandatory  part  of  a  writ  of  mandamus  may  be  very  general ;  but  the  return  must 
be  very  minute  in  showing  why  the  party  did  not  do  what  he  was  commanded :  per  Crompton 
and  Blackburn,  Js. 

Mandamus  to  the  Commissioners  appointed  in  pursuance  and  acting 
in  execution  of  stat.  43  G.  3,  c.  xxi.,  intituled  "  An  Act  for  abolishing 
certain  dues  called  Petty  Customs,  Anchorage,  and  Groundage,  and 
for  improving  the  port  of  the  town  of  Southanlpton ;  for  making  a 
convenient  dock  for  the  security  of  ships ;  for  extending  the  quays 
and  wharfs,  and  making  docks  and  piers  in  the  harbour  there ;  and 
for  erecting  warehouses  for  the  safe  custody  of  goods  and  merchan- 
dise, and  for  imposing  certain  duties  for  the  above  purposes ;"  and 
Stat.  50  G.  3,  c.  clxviii.,  for  altering  and  amending  the  previous  Act. 
The  writ  recited  that,  by  the  first-mentioned  Act;  after  reciting, 
among  other  things,  that  the  Mayor,  bailiffs,  and  burgesses  of  the 
town  and  county  of  the  town  of  Southampton  had,  by  virtue  of  several 
charters  granted  to  them  by  His  Majesty's  progenitors,  *Kings  ^^^ 
and  Queens  of  England,  received  and  been  entitled,  or  claimed  to  •- 
be  entitled,  to  "receive  certain  duties  called  petty  customs  upon  the 
exportation  and  importation  of  all  goods  and  merchandise  out  of  and 
Into  the  port  of  Southampton  from  the  owner,  exporter,  or  importer 
of  such  goods  and  merchandise,  and  also  certain  other  duties  called 
anchorage  and  groundage  payable  by  all  vessels  coming  within  and 
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not  belonging  to  that  port,  together  with  wharfage  and  cranage,  from 
the  owners  and  masters  of  all  such  vessels ;  and  that  the  said  rights, 
privileges,  immunities,  exemptions,  and  advantages  the  said  Mayor, 
bailiffs,  and  burgesses  were  willing  to  relinquish  and  give  up,  upon  a 
compensation  being  made  for  the  loss  and  diminution  that  would 
accrue  to  them  by  abolishing  the  same :  it  was,  among  other  things, 
by  the  13th  section  thereof  enacted  that,  from  and  after  the  second 
Monday  after  the  passing  of  that  Act,  the  duties  called  petty  customs, 
wharfage,  cranage  and  anchorage  and  groundage  shoula  cease  and  be 
no  longer  paid,  and  that  there  should  from  thenceforth  be  paid  unto 
the  Commissioners  for  putting  that  Act  into  execution,  as  well  by  the 
persons  being  respectively  members  of  the  corporation  of  the  town 
and  county  of  Southampton,  and  the  owners  and  masters  having  the 
command  of  vessels  belonging  to  that  port,  as  by  all  and  every  person 
and  persons  whomsoever,  for  all  goods,  wares,  merchandise,  and  com- 
modities exported  from  or  imported  into  the  port  of  Southampton, 
and  which  should  be  landed  in  or  shipped  from  the  dock  or  basin  to 
be  constructed  xmder  the  authority  of  that  Act,  or  at  or  from  anv  of 
the  legal  quays  in  that  town,  and  for  warehousing  the  same,  and  for 
all  ships  or  vessels  coming  into  the  pier,  dock,  or  basin,  or  the  road 
^^   for  *ships  there  in  that  Act  referred  to,  the  several  and  respective 

-'  rates,  wharffige,  keelage,  boomage,  pier  dues,  dock  dues,  or  duties 
mentioned  and  specified  and  enumerated  in  the  table  thereunto 
annexed,  and  no  other  rates,  customs,  or  duties  for  the  same  or  in 
respect  thereof  under  any  denomination  whatsoever.  And  by  the 
19th  section  it  was  enacted  that  all  and  every  such  sum  and  sums  of 
money  as  should  be  raised  and  received  by  the  duties  aforesaid,  or 
recovered  for  any  forfeitures  by  that  Act  appointed,  other  than  so 
much  thereof  as  should  be  allowed  to  the  collector  or  other  oflScers 
for  collecting  and  man^aging  the  said  duties,  or  for  charges  of  recover- 
ing the  same,  should  be  by  the  said  Commissioners  applied  and  disposed 
of  as  follows :  in  the  first  place,  to  the  payment  of  one  fifth  part  of  the 
said  sum  or  sums  of  money  to  the  Mayor,  bailiffs,  and  burgesses  for 
the  time  being  and  their  successors  yearly  and  every  year  after  the 
commencement  of  that  Act,  as  and  for  a  compensation  for  the  loss  and 
diminution  which  would  accrue  to  them  by  the  abolishing  the  duties 
called  petty  customs,  wharfage,  cranage,  anchorage,  and  groundage ; 
and  from  and  after  the  payment  thereof  the  residue  should  be  applied 
and  disposed  of  to  the  building  and  repairing  the  said  pier,  dock,  or 
basin,  warehouses,  and  other  works,  and  for  securing,  preserving, 
amending,  and  maintaining  the  said  dock  or  basin  and  harbour  of 
Southampton,  and  for  placing,  fixing,  and  maintaining  at  all  necessary 
places  a  sufficient  number  of  booms  for  marking  the  channels  in  that 
Act  before  enumerated.  And  that  by  the  48th  section  it  was  further 
enacted  that,  when  any  action  or  suit  should  be  brought  by  order  of 
the  Commissioners  against  any  person  or  persons  in  pursuance^  by 
^j^-|   virtue  •of  that  Act,  the  same  *should  be  brought  in  the  nafc  of 

^  their  clerk  or  treasurer  on  behalf  of  the  Commissionfert^  and  that 
no  such  action  or  suit  should  abate  or  be  discontinued  by  the  death 
or  removal  of  such  clerk  or  treasurer,  or  by  the  act  of  such  clerk  or 
treasurer,  without  the  consent  of  the  Commissioners  for  the  time 
being.    And  that  by  the  Act  second  above  mentioned  it  was  amongst 
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other  things  provided,  by  the  1st  section  thereof,  that  the  first-men- 
tioned Act,  and  all  and  every  the  clauses,  powers,  penalties,  forfeitures, 
rates,  remedies,  payments,  provisions,  articles,  matters,  and  things 
whatsoever  therein  contained,  save  and  except  such  parts  as  were 
thereby  varied,  altered,  or  repealed,  should  be  as  good,  valid,  and 
effectual  for  carrying  the  first-mentioned  Act  into  execution  as  if  the 
same  had  been  repeated  in  the  body  thereof.  And  that  by  the  13th 
section  of  the  second  Act  it  was  further  provided  that,  from  and  after 
the  Monday  next  after  the  passing  of  that  Act,  the  several  rates  or 
other  dues  or  payments  which  might  be  demanded,  taken,  collected, 
or  received  under  or  by  virtue  of  the  first-mentioned  Act  should 
cease  and  determine,  and  should  not  be  demanded,  taken,  collected,  or 
received.  And  by  the  14th  section  that,  from  and  after  that  Monday, 
there  should  be  paid  unto  the  Commissioners,  as  well  by  the  persons 
being  respectively  of  the  Corporation  of  the  town  and  county  of 
Southampton,  and  the  owners  and  masters  having  the  command  of 
ships  or  vessels  or  small  craft  belonging  to  the  port  of  Southampton, 
as  by  all  and  every  other  persons  or  person  whomsoever,  for  all  goods, 
wares,  merchandise,  and  commodities  whatsoever  exported  from  or 
imported  into  the  port  of  Southampton,  and  which  should  be  loadea 
in  or  shipped  from  the  dock  or  docks,  wharf  or  wharfs,  basin  *or  ^^^ 
basins,  to  be  constructed  under  the  Acts  or  either  of  them,  or  at  ^ 
any  other  legal  quays  in  the  town  of  Southampton,  and  for  ware- 
housing the  same,  and  for  all  ships  and  vessels  coming  into  the  pier 
or  piers,  dock  or  docks,  basin  or  basins  to  be  constructed  as  aforesaid, 
or  the  road  for  ships  there,  the  several  rates  and  duties  mentioned, 
specified,  enumerated,  and  imposed  in  and  by  the  table  thereunto 
annaxed. 

The  writ  further  recited  that  by  stat.  6  &  7  W.  4,  c.  xxix.,  intituled 
''An  Act  for  making  and  maintaining  a  dock  or  docks  at  Southamp- 
ton," certain  persons  were  incorporated  by  the  name  and  style  of  The 
Southampton  Dock  Company ;  and  it  was  by  the  5th  section  of  that 
Act  enacted  that  it  should  be  lawful  for  that  Company,  and  they  were 
thereby  authorized  and  empowered  to  design,  lay  out,  excavate,  build, 
erect,  make,  complete,  repair,  and  maintain,  in,  over,  under,  through, 
and  upon  certain  lands,  tenements,  and  hereditaments  therein  men- 
tioned, navigable  docks,  together  with  quays,  wharfs,  and  other 
matters  and  things  necessary  or  proper  for  carrying  into  effect  the 
purposes  of  that  Act;  and,  by  the  121st  section,  that  all  and  every 
the  docks  which  should  be  made  under  the  authority  of  that  Act 
should  be  deemed  and  held  to  be  situate  within  and  part  of  the  port 
of  the  town  of  Southampton,  and  that  the  rights^  and  privileges  which 
belong  to  the  port  of  the  town  of  Southampton 'should  extend  to  the 
said  docks,  and  all  ships  and  vessels  entering  into  or  loading  or  im« 
loading  in  the  docks,  and  all  owners  and  masters  of  ships,  merchants, 
andLothers  resorting  thereto,  should  be  subject  to  the  several  regula- 
tion and  liable  to  the  duties  of  tonnage  and  boomage  and  other 
duties,  tc»  which  they  were  subject  or  liable  in  the  port  of  the  town  of 
•Southampton,  as  if  the  same  ships  and  vessels  had  loaded  or  ^^^ 
unloaded  at  the  public  quays  of  the  Commissioners  acting  in  ^ 
execution  of  stats.  43  G.  8,  c.  xxi.,  and  60  G.  8,  c.  clxviii. ;  and  it  was 
by  the  124th  section  further  enacted  that,  for  providing  against  any 


Digitized  by 


Lioogle 


10  REGINA  V.  SOUTHAMPTON.    E.  T.  1861. 

loss  or  diminution  of  income  which  might  be  sustained  by  thoBO 
Commissioners,  the  Company  should,  and  they  were  thereby  required 
to,  pay  to  the  Commissioners  for  the  time  being  (from  ana  after  the 
opening  of  the  dock  or  docks  for  the  reception  of  ships  and  goods), 
out  of  the  rates,  rents,  and  sums  thereby  authorized  to  be  taken  and 
received,  such  annual  sum  as  should  be  sufficient  to  make  up  the 
annual  income  of  the  said  Commissioners,  to  be  derived  under  and 
by  virtue  of  stat.  50  G.  3,  c.  clxviii.,  from  the  rates,  duties,  and  pay- 
ments thereby  authorized  to  be  taken  and  received  in  respect  of  goods, 
wares,  merchandise,  and  other  commodities,  to  such  annual  amount 
as  should  be  equal  to  the  average  annual  income  derived  by  the  Com- 
missioners from  the  last- mentioned  rates,  duties,  and  sums  during  the 
three  years  next  preceding  the  passing  of  that  Act ;  and  that  such 
annual  sum  should  be  computed  up  to  the  25th  day  of  March  in  each 
year,  and  be  payable  on  the  1st  day  of  May  in  each  year;  and  that, 
in  case  the  dock  or  docks  should  be  opened  on  any  other  day  than 
the  25th  day  of  March,  then  a  proportionable  sum  should  be  paid  in 
respect  of  the  time  which  should  elapse  between  the  opening  of  them^ 
and  the  25th  day  of  March  then  next  following,  and  which  should  be 
payable  on  the  1st  day  of  May  next  following ;  and  that  such  annual 
payments  and  proportionable  part  should  be  paid  and  payable  in 
preference  to  the  interest  of  the  money  which  should  be  raised  by 
^^y.  any  mortgage,  assignment,  or  charge  as  therein  *provided,  and 
J  in  preference  to  any  dividends  payable  by  virtue  of  that  Act  to 
the  proprietors  of  the  Company  or  any  of  them :  provided  always 
that,  in  case  the  Commissioners  should  at  any  time  reduce,  alter,  or 
vary  the  last-mentioned  rates,  duties,  and  sums  below  the  rates,  duties, 
and  sums  then  received  and  taken  by  them  on  such  goods,  wares,  and 
merchandise,  the  Company  should  not  be  liable  to  pay  to  the  Com- 
missioners, in  respect  of  such  loss  or  diminution  of  income,  any- 
greater  sum  than  the  diflFerence  between  the  annual  income  which 
would  have  been  received  by  the  Commissioners  in  case  such  rates, 
duties,  and  sums  last  mentioned  had  not  been  so  reduced,  altered,  or 
varied,  and  the  average  annual  income  derived  by  the  Commissioners 
from  the  same  rates,  duties,  and  sums  during  the  three  years  next 
preceding  the  passing  of  that  Act. 

The  writ  further  recited  that  by  stat.  6  &  7  Vict.  c.  Ixv.,  intituled 
"  An  Act  to  convert  the  shares  in  the  capital  authorized  to  be  raised 
by  the  Acts  for  making  a  dock  or  docks  at  Southampton  into  stock ; 
to  raise  a  further  sum  of  money,  and  to  alter  and  amend  some  of  the 
powers  of  the  said  Acts,"  it  was  enacted,  among  other  things,  that  the 
provisions  of  the  124th  section  of  stat.  6  &  7  W.  4,  c.  xxix.,  should 
be  repealed ;  and  by  the  53d  section  it  was  enacted  that,  for  providing 
against  any  loss  or  diminution  of  income  which  might  be  sustained  by 
the  Commissioners  acting  in  the  execution  of  stats.  43  G.  8,  c.  xxi., 
and  50  G.  3,  c.  clxviii.,  in  case  the  annual  income  of  the  Commission- 
ers arising  from  the  rates,  duties,  and  payments  by  them  taken  and 
derived  in  respect  of  goods,  wares,  merchandise,  and  other  commodi- 
ties should,  in  any  one  year  after  the  opening  of  the  dock  or  docks 
*121  ^^^  reception  of  ships  *and  goods,  fell  below  the  sum  of 
-'  lOOOi,  then  the  Company  should,  and  they  were  thereby  re- 
quired to,  pay  to  the  Commissioners  for  the  time  being,  out  of  the 
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rates,  rents,  and  sums  thereby  or  by  the  Acts  therein  in  that  behalf 
authorized  to  be  taken  and  received  by  the  dock  Company  or  their 
successors,  such  annual  sum  as  should  be  sufficient  to  make  up  any 
such  deficiency ;  and  that  such  annual  sum  should  be  computed  to 
the  31st  day  of  March  in  each  year,  and  should  be  paid  and  payable 
to  the  Commissioners  orj  the  24th  day  of  June  in  each  year ;  and  in 
case  the  dock  or  docks  should  be  opened  on  any  other  day  than  the 
31st  day  of  March,  then  a  proportionate  sum  should  be  paid  in  respect 
of  the  time  which  should  elapse  between  the  opening  of  the  dock  or 
docks  and  the  81st  day  of  March  then  next  following,  and  that  such 
annual  payment  and  proportionable  part  should  be  paid  and  payable 
in  preference  to  the  interest,  dividends,  and  income  of  the  moneys  or 
stocks  which  should  be  raised  or  created  under  any  of  the  powers  or 
provisions  of  that  Act,  or  of  the  Acts  therein  in  that  behalf,  &c.,  and 
in  preference  to  any  dividends  or  income  payable  by  virtue  of  that 
Act,  or  by  the  Acts  therein  in  that  belialf  recited  and  referred  to,  to 
the  proprietors  of  the  said  undertaking,  or  any  of  them,  and  that  such 
annual  payments  and  proportionable  part  should  be  paid  and  payable 
as  aforesaid,  notwithstanding  the  Commissioners  should,  at  any  time 
or  times,  reduce,  alter,  or  vary  the  last-mentioned  rates,  duties,  and 
sums  below  the  rates,  duties,  and  sums  then  received  and  taken  by 
them  on  such  goods,  wares,  and  merchandise,  and  notwithstanding 
the  Commissioners  should,  at  any  time  or  times,  compound  and  agree, 
by  the  year  or  for  any  shorter  time,  with  any  person  or  ^persons  r^^^ 
for  or  in  respect  of  such  last-mentioned  rates,  duties,  and  sums,  ^ 
and  should  accept  and  take  such  rent  or  rents  or  sum  or  sums  of 
money,  by  the  year  or  for  any  shorter  time,  in  lieu  of  such  last-men 
tioned  rates,  dues,  and  sums  on  such  goods,  wares,  and  merchandise. 

The  writ  then  proceeded  thus.  "  And  whereas  we  have  been  given 
to  understand  and  be  informed,  &c.,  that  certain  docks  were  after- 
wards, on  or  about  the  23d  day  of  November,  1842,  in  pursuance  of 
the  Act  in  that  behalf,  opened  for  the  reception  of  ships  and  goods, 
and  that,  after  the  docks  were  so  opened,  that  is  to  say  in  the  year 
which  ended  the  81st  day  of  March,  A.  D.  1847,  and  in  each  of  the 
eleven  succeeding  years,  the  annual  income  of  the  Commissioners  for 
the  time  being  appointed  in  pursuance  and  acting  in  execution  of  the 
Acts  first  and  secondly  above  mentioned,  arising  from  the  rates, 
duties,  and  payments  by  them  taken  and  derived  in  respect  of  goods, 
wares,  and  merchandise,,  and  other  commodities,  fell  below  the  sum  of 
lOOOi"  [here  the  writ  set  out  the  amounts  by  which  that  income  fell 
below  lOOOt  on  the  31st  March,  in  each  of  the  years  ending  respec- 
tively on  the  31st  March,  1847 — 1858)  making  in  all  a  deficiency  of 
87101  7«.].  "  And  whereas  we  have  farther  been  given  to  understand 
and  be  informed,  &c.,  that  no  part  of  the  deficiency  in  respect  of  any 
one  of  the  said  twelve  years  has  ever  been  paid  to  you  or  to  the  Com- 
missioners for  the  time  being  acting  in  the  execution  of  the  said  Acts 
firstly  and  secondly  above  mentioned,  or  has  ever  been  claimed  or 
demanded  by  you  or  by  the  Commissioners  for  the  time  being  acting 
in  execution  of  the  said  Acts  first  and  secondly  above  mentioned  from 
the  said  Southampton  Dock  Company,  and  that  no  part  of  the  said 
deficiency  *in  respect  of  any  one  of  the  said  twelve  years  has  r^^^ 
ever  been  paid  over  by  you  to  the  said  Mayor,  aldermen,  and   •■ 
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burgesses  of  Sonthampton.  And  whereas  we  have  been  given  to 
understand  and  be  informed  that,  under  and  by  virtue  of  the  law  and 
statutes  in  that  behalf,  after  receipt  by  you  of  such  deficiency,  one- 
fifth  part  of  the  said  deficiency,  in  respect  of  each  of  the  said  twelve 
years  (other  than  and  except  so  much  thereof  as  ought  to  be  allowed 
to  the  collector  or  other  officers  for  charges  of  collecting  the  same,  or 
for  collecting  and  managing  the  duties  recoverable  by  the  Commis- 
sioners acting  in  execution  of  the  said  Acts  first  and  secondly  above 
mentioned),  is  and  would  be  payable  by  you  to  the  said  Mayor,  alder- 
men, and  burgesses  of  Southampton,  and  that  the  said  deficiency  of 
37101  78,  ought  to  be  recovered  by  you  from  the  said  Southampton 
Dock  Company,  and  one-fifth  part  thereof,  other  than  and  except  as 
aforesaid,  paid  over  by  you  to  the  said  Mayor,  aldermen,  and  bur- 
gesses of  Southampton.  And  whereas  you  were  afterwards,  on  or 
about  the  10th  day  of  August,  1859,  duly  required,  by  and  on  behalf  of 
the  said  Mayor,  aldermen,  and  burgesses  of  Southampton,  to  take  the 
necessary  and  legal  measures  for  recovering  payment  to  you  of  the 
said  deficiency  of  8710Z.  7s.  from  the  said  Southampton  Dock  Com- 
pany, and  to  pay  over  one-fifth  part  thereof,  other  than  and  except  as 
aforesaid,  to  the  said  Mayor,  aldermen,  and  burgesses  of  Southampton, 
but  you  have  wholly  neglected  and  refused,  and  still  neglect  and  refuse 
so  to  do,  in  contQpapt  of  us  and  to  the  great  hurt  and  prejudice  of  the 
said  Mayor,  aldermen,  and  burgesses  of  Southampton,  as  we  have 
been  informed  from  their  complaint  made  to  us :  whereupon  the  said 
Mayor,  aldermen,  and  burgesses  have  humbly  besought  us  that  a  fit 
*151  *^^  *speedy  remedy  may  be  applied  in  this  respect,  and  we, 
^  being  willing  that  due  and  speedy  justice  should  be  done  in  the 
premises  as  it  is  reasonable,  do  command  you,  the  said  Commissioners 
appointed  in  pursuance  and  acting  in  execution  of  the  said  Acts  first 
and  secondly  above  mentioned,  firmly  enjoining  you  that  forthwith, 
after  the  receipt  of  this  our  writ,  you  take  the  necessary  and  legal 
measures  and  proceedings  for  obtaining  and  recovering  payment  to 
you,  by  and  from  the  said  Southampton  Dock  Company,  of  the  said 
several  sums  of  money  so  making  as  aforesaid  the  said  deficiency  of 
87101  7^.,  and  that  you  pay  over  one  fifth  part  thereof  (other  than  and 
except  as  aforesaid)  to  the  said  Mayor,  aldermen,  and  burgesses  of 
Southampton,  or  that  you  show  us  cause  to  the  contrary  thereof,"  &o. 
To  this  writ  the  Commissioners  made  a  return,  stating  that,  by  the 
18th  sect,  of  Stat.  43  0.  8,  c.  xxi.,  it  was  enacted  that  the  Commis- 
sioners should  have  fall  power  and  authority,  and  were  thereby  autho- 
rized and  empowered  to  make  such  orders  and  rules,  and  give  such 
directions,  for  the  collecting,  receiving,  and  disposing  of  the  sums  of 
money  and  duties  therein  mentioned  as  they  should  think  most  neces- 
sary and  conducive  to  the  end  for  which  the  same  were  thereby  given ; 
and  that  afl;er  the  passing  of  the  several  Acts  of  Parliament  in  the 
writ  respectively  mentioned,  by  stat.  9  &  10  Vict.  c.  xxvi.,  intituled 
"An  Act  for  amending  certain  Acts  of  the  forty-third  and  fiftieth 
years  of  the  reign  of  His  late  Majesty  King  George  the  Third,  relating 
to  the  port  and  harbour  of  the  town  and  county  of  the  town  of  South- 
ampton ;"  after  reciting  the  Acts  of  Parliament  in  the  writ  first  and 
secondly  mentioned,  and  that  the  Commissioners  for  the  time  being 
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acting  in  the  execution  of  those  Acts  had  at  *divers  times  made  pj,,^^ 
certain  of  the  improvements  by  those  Acts  respectively  autho-  *- 
rized,  but  had  not  completed  the  whole  of  such  improvements ;  and 
that  for  the  purpose  of  making  such  improvements  the  Commissioners 
from  time  to  time  borrowed  and  raised,  in  pursuance  of  the  said  Act,  43 
G.  8,  c  XXL,  divers  sums  of  money  amounting  in  the  whole  to  the  sum 
of  22,8921  4s.  Id,  whereof  part  was  raised  by  granting  annuities,  and 
they  afterwards  paid  off  the  sum  of  200?.,  part  of  the  moneys  so  bor- 
rowed, and  divers  of  the  annuities  so  granted  had  since  determined, 
and  the  sum  of  ll,512t  4«.  Id.  bearing  interest  at  61.  per  cent,  per 
annum,  and  8002.  bearing  interest  at  4tl.  per  cent,  per  annum,  making 
together  the  sum  of  12,312t  is.  Id.,  was  then  remaining  unpaid,  and 
one  moiety  of  2001  was  then  remaining  payable ;  and  that  by  reason 
of  the  great  increase  of  the  traffic  at  the  port  of  Southampton  it  was 
desirable  that  the  Commissioners  should  proceed  from  time  to  time 
with  the  improvements  by  those  Acts  authorized ;  and  that  the  Com- 
missioners then  had  power,  under  stats.  43  G.  S,  c.  xxi.,  and  50  G.  3, 
c  clxviii.,  to  borrow  the  sum  of  7107t  155.  llcf.  only,  and  they  had 
no  power  under  those  Acts  to  pay  off  and  reborrow  any  part  of  the 
money  once  raised  by  them,  and  they  were  consequently  unable  to 
make  sufficient  arrangements  for  reducing  the  interest  then  payable 
from  5  per  cent,  to  a  lower  rate ;  and  that  it  was  desirable  tnat  the 
Commissioners  should  have  power  to  boripw  further  sums  for  the  pur- 
poses of  those  Acts,  and  should  have  power  to  pay  off  and  reborrow 
the  money  raised  by  them,  and  that  the  provisions  of  those  Acts 
should  be  amended,  but  such  purposes  could  not  be  effected  without 
the  authority  of  Parliament ;  it  was  by  the  first  section  enacted  that 
Stat.  48  G.  3,  c.  xxi.,  except  *so  far  as  the  sanae  or  any  part  r^^^tr 
thereof  was  repealed  or  altered  by  stat.  50  G.  3,  c.  clxviii,  or  ^ 
that  Act,  and  stat.  50  G.  8,  c.  clxviii.,  except  so  far  as  the  same  or  any 
part  thereof  was  repealed  or  altered  by  that  Act,  and  that  Act  should 
respectively  be  carried  into  execution  as  one  Act  by  such  Commis- 
sioners as  were  by  stat.  50  G.  3,  c.  clxviii.,  appointed  Commissioners 
for  putting  the  same  Aet  and  stat.  43  G.  3,  c.  xxi.,  into  execution ;  and 
by  the  second  section  of  the  same  Act  it  was  further  enacted  that  the 
sum  or  sums  of  money  which,  inclusive  of  tjfie  said  sum  of  12,312?.  4a. 
Id.  then  due  as  aforesaid,  such  Commissioners  might  borrow  and  take 
up  at  interest  in  pursuance  of  stat.  43  G.  3,  c.  xxi.,  should  be  any  sum 
or  sums  of  money  not  exceeding  60,000i  And  by  the  3d  section  of 
the  same  Act  it  was  further  enacted  that  the  rates  granted  by  stat.  50 
G.  3,  c.  clxviii.,  should  be  the  rates  on  the  credit  whereof  such  Com- 
missioners should  borrow  such  moneys.  And  by  the  4th  section  of 
the  same  Act  it  was  further  enacted  that  such  Commissioners  might 
from  time  to  time  apply  any  moneys  for  the  time  being  in  their  hands, 
and  not  required  for  any  other  purposes  expressed  in  the  said  recited 
Acts,  &c.,  or  towards  repavment  of  any  moneys  theretofore  borrowed 
and  remaining  unpaid,  ana  might  from  time  to  time  again  borrow  and 
take  up  any  further  sum  or  sums  of  money,  but  so  that  the  total  sum 
at  one  and  the  same  time  borrowed  and  taken  up  should  not  exceed 
80,000i.  And  it  was  by-,  the  6th  section  of  the  same  Act  further 
enacted  that  the  provisions  respecting  raising  money  by  granting 
annuities  in  stat.  48  G!  8,  c.  xxi.,  should  be  and  were  thereby  wholly 
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repealed ;  and  by  the  7th  section  of  the  same  Act  it  was  further  pro- 
vided and  enacted  that  the  several  rates  or  duties  authorized  to  be 
^^^-|  taken  by  *that  Act  or  the  said  recited  Acts  or  either  of  them 
-'  should  at  all  titnes  be  charged  equally  and  after  the  same  rate 
and  in  respect  of  the  same  description  of  vessels  and  goods.  And  it 
was  also  enacted  by  the  4th  section  of  stat.  6  4;  7  W.  4,  c.  xxix.,  that 
all  the  money  to  be  raised  or  received  by  The  Southampton  Dock 
Company  by  virtue  of  that  Act,  whether  by  way  of  capital  or  profits 
or  otherwise,  should  be  laid  out  and  applied  in  the  first  place  in  pay- 
ing and  discharging  all  costs  and  expenses  incurred  in  applying  for, 
obtaining,  and  passing  that  Act,  and  all  other  expenses  nreparatory 
or  relating  thereto,  and  the  remainder  of  such  money  shoula  be  applied 
in  and  towards  purchasing  lands  and  making  and  maintaining  th^ 
dock  or  docks  and  other  works,  and  otherwise  in  carrying  that  Act 
into  execution. 

The  return  then  stated  that  in  the  year  which  ended  the  81st  of 
March,  1847,  and  in  each  of  the  eleven  succeeding  years  mentioned  in 
the  writ,  the  annual  income  of  the  Commissioners  for  the  time  being 
in  the  writ  mentioned  arising  from  the  rates,  duties,  and  payments 
by  them  taken  and  derived  in  respect  of  goods,  wares,  and  merchan- 
dise and  other  commodities,  and  also  in  respect  of  tonnage  duty  and 
boomage  duty,  exceeded  the  sum  of  lOOOL  in  each  of  those  years 
[Here  were  set  out  the  amoijnts  by  which  that  income  in  each  of  those 
years  exceeded  that  sum]  :  which  excess  in  those  twelve  years  in  all 
amounted  to  the  sum  of  21,1831  Is,  8ct  That  the  accounts  of  the 
receipts,  and  of  the  annual  income  as  aforesaid,  had  from  time  to 
time  been  considered  by  the  Commissioners ;  and  that  at  p  meeting 
of  those  Commissioners,  holden  on  Monday  the  20th  day  of  Decem- 
ber, 1858,  at  which  eighteen  of  those  Commissioners  were  present, 
*191  ^^  ^*®  resolved,  by  *fourteen  of  the  Commissioners  against 
■'  three,  to  the  eftfect  (one  of  the  said  Commissioners  present  not 
voting)  that,  as  the  gross  income  in  the  receipts  of  those  Commis- 
sioners sinc-e  the  opening  of  the  docks  had  been  5794t  8«.  7rf.,  there 
was  no  ground  whatever  for  an  application  to  the  Southampton  Dock 
Company.  That  during  the  said  period  of  twelve  years  and  until  the 
29th  day  of  September,  1859,  the  account  of  the  several  rates,  duties, 
and  payments  so  taken  and  derived  by  the  Commissioners  during  the 
term  last  aforesaid,  in  respect  of  goods,  wares,  and  merchandise  and 
other  commodities,  and  also  in  respect  of  tonnage  duty  and  boomage 
duty  mentioned  or  referred  to  in  the  statute  in  such  case  made  and 
provided,  had  been  fairly  drawn  up  and  stated  according  to  the  pro- 
visions of  the  statute  in  that  behalf,  ending  the  29th  September  and 
the  25th  March  in  every  year  of  those  years,  and  the  banker  who 
during  the  time  aforesaid  was  appointed  to  act,  and  acted,  as  the 
treasurer  of  the  Commissioners  for  the  time  being,  had  duly  paid  or 
caused  to  be  paid  unto  the  Mayor  and  common  council  in  the  statute 
in  that  behalf  mentioned,  that  is  to  sav,  the  Mayor,  aldermen,  and 
burgesses  of  the  said  town  or  borough  of  Southampton,  one  fifth  part 
of  the  rates,  duties,  and  payments  so  taken  and  aerived  during  the 
said  period  of  twelve  years  by  the  Commissioners  until  the  29th 
September,  1859,  in  respect  of  goods,  wares,  and  merchandise,  and 
other  commodities,  and  also  in  respect  of  tonnage  duty  and  boomage 
duty,  other, than  so  much  thereof  as  was  allowSi  to  the  collector  or 
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other  officer  for  collecting  and  managing,  or  for  charges  of  recovering 
the  eame  in  manner  in  the  statute  in  that  behalf  mentioned,  in  all 
things  according  to  the  terms  of  that  statute ;  and  the  Mayor,  alder- 
men, and  burgesses  aforesaid  then  *duly  accepted  such  payment  r^^n 
as  and  for  the  compensation  mentioned  in  the  19th  section  of  the  '- 
Act  in  the  writ  first  mentioned,  and  did  not  at  any  time  until  after 
the  25th  March,  1859,  that  is  to  say,  until  on  or  atfout  the  16th  day 
of  August,  1869,  in  the  writ  mentioned,  claim  any  other  sum  of  money 
as  being  due  to  them  under  either  of  the  Acts  mentioned  in  the  writ 
or  in  this  return ;  and  at  a  meeting  of  the  council  of  the  borough, 
duly  holden  on  Wednesday,  the  9th  day  of  March,  1859,  at  which 
twenty-three  members  of  the  council  were  present,  by  a  resolution  of 
the  council  duly  made  at  that  meeting  by  fifteen  of  the  members  of 
the  said  council  against  five  (three  of  the  members  of  the  said  council 
present  not  voting),  the  Mayor,  aldermen,  and  burgesses  of  the  council 
resolved  that,  as  the  Commissioners  had  decided  by  a  majority  of 
fourteen  to  three  that  there  was  no  ground  for  application  to  The 
Southampton  Dock  Company  for  money  said  to  be  due  by  them  to 
the  Commissioners,  and  that  as  their  proceedings  had  been  approved 
of,  in  one  case  unanimously,  and  in  the  other  by  a  very  large  majority, 
at  ward  meetings  of  the  blirgesses  of  All  Saints  and  Saint  Mary,  com- 
prising five-sixths  of  the  ratepayers  of  the  town,  there  was  no  necessity 
for  entertaining  the  subject  at  that  meeting,  &g.  That  the  Commis- 
sioners had,  from  time  to  time,  applied  and  disposed  of  the  residue  of 
the  sum  and  sums  of  money  raised  and  received  as  aforesaid  by  the 
duties  aforesaid,  or  recovered  for  any  forfeitures,  to  the  building  and 
repairing  the  piers,  docks,  or  basin  warehouse,  and  other  works,  and 
maintaining  the  dock  or  basin  and  harbour  of  Southampton,  and  for 
placing,  fixing,  and  maintaining  at  all  necessary  places  a  sufficient 
number  of  booms  for  marking  the  channels  enumerated  in  the  statute 
in  that  behalf,  and  for  the  other  purposes  mentioned  in  the  Acts 
*first  and  second  mentioned  in  the  writ,  and  had  also  from  time  r^^Q^ 
to  time  applied  the  moneys  for  the  time  being  in  their  hands,  *■ 
and  not  required  for  any  other  purpose  expressed  in  those  Acts,  in  or 
towards  the  repayment  of  moneys  borrowed  and  remaining  unpaid 
pursuant  to  the  provisions  of  the  Act  for  amending  stats.  43  G.  8,  c. 
xxi.,  and  60  G.  8,  c.  clxviii.  The  return  then  proceeded  thus:  '^And 
the  Commissioners  claim  to  be  entitled,  and  have  been  advised  and  sub- 
mit that  they  are  entitled,  to  apply  all  such  moneys  for  the  time  being 
in  their  hands,  and  not  so  required  as  aforesaid,  in  or  towards  such 
repayment  as  aforesaid  at  their  discretion ;  and  in  the  exercise  of  that 
discretion  it  has  appeared  to  be  and  is  the  opinion,  as  well  of  the 
Mayor,  aldermen,  and  burgesses  of  the  borough  of  Southampton  afore- 
said, as  of  the  Commissioners,  expressed  at  meetings  of  the.  said 
council,  and  of  the  Commissioners  duly  holden  in  that  behalf,  no  such 
measures  or  proceedings  as  in  the  writ  mentioned  should  be  taken 
Against  The  Southampton  Dock  Company.  And  The  Southampton 
Dock  Company  have,  after  such  settlements  and  payments  as  afore- 
said had  been  made  between  the  Commissioners  and  the  Mayor, 
aldermen,  and  b^u^gesses,  duly  applied  the  several  moneys  from  time 
to  time  raised  and  received  by  the  Company  in  carrying  into  execu- 
tion the  Act  for  making  and  maintaining  a  dock  or  docks  at  South- 
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ampton  and  the  other  Acts  relating  thereto :  wherefore  we  have  been 
advised  and  submit  that  the  Commissioners  are  not.  nor  are  we  bound 
by  the  common  law  of  the  land,  or  by  the  statutes  in  the  writ  and 
herein  mentioned,  or  by  any  other  statute,  to  take  the  necessary  and 
legal,  or  any  measures  and  proceedings  for  obtaining  and  recovering 
payment  to  them  by  and  from  the  said  Southampton  Dock  Company 
^jQo-j  of  the  other  several  sums  of  money,  making  *the  supposed  den- 

J  ciency  of  8710?.  75.,. and  to  pay  over  one  fifth  part  thereof  (other 
than  and  except  as  in  the  writ  aforesaid)  to  the  Mayor,  aldermen,  and 
burgesses  of  Southampton,"  &c. 

Demurrer  and  joinder.  Several  pleas,  not  here  material,  were  also 
pleaded  to  the  return. 

Mbntagiie  Smith,  for  the  prosecution. — The  statutes  set  forth  in  the 
writ  impose  a  legal  duty  on  the  defendants  to  collect  this  money  from 
The  Southampton  Dock  Company,  and  pay  one-fifth  of  it  over  to  the 
corporation  of  Southampton ;  and  the  mandamus  only  requires  them 
to  take  the  necessary  and  lawftil  steps  for  that  purpose.  Bates  are 
often  directed  by  mandamus  to  be  made  when  money  is  borrowed  of 
churchwardens,  and  in  such  like  cases.  Then  the  facts  stated  in  the 
return  do  not  constitute  an  answer  to  the  writ.  The  defendants  do 
not  say  that  they  have  not  received  the  mo«5y,  or  that  payment  of  it 
will  be  refused,  or  even  that  they  have  demanded  it.  (He  raised  some 
other  objections  to  the  return,  which  it  is  unnecessary  to  mention.) 

Lushf  for  the  defendants. — If  the  argument  on  the  other  side,  that  a 
legal  duty  is  imposed  on  the  defendants  of  collecting  this  money,  is 
well  founded,  they  would  be  bound,  if  necessary,  to  take  legal  pro- 
ceedings for  that  purpose.  A  mandamus  does  not  lie  to  compel  a  party 
to  involve  himself  in  litigation :  the  proper  remedy  for  failure  of  duty 
in  such  cases  is  by  action  at  law  or  suit  in  equity,  which  will  lie 
against  a  public  company:  Cane  v.  Chapman,  6  A.  &  E.  647  (E.  C.  L.  B. 
vol.  81).  [Cromptok,  J. — We  constantly  grant  a  mandamus  against 
^iQg-i  railway  *companies  in  cases  where  an  action  would  lie  against 
J  them.  Hill,  J. — ^Begina  v.  Hull  and  Selby  Bailway  Company, 
6  Q.  B.  70  (E.  C.  L.  B.  vol.  51),  is  an  authority  that  a  mandamus  may 
be  issued  against  a  party  for  a  matter  in  respect  of  which  he  is  liable  to 
an  action.]  But  in  truth  no  legal  duty  is  imposed  on  the  defendants 
until  the  money  has  been  received  by  them  from  the  Dock  Company, 
although  they  may  be  guilty  of  a  breach  of  trust  for  not  levying"  it. 
This  further  appears  from  the  fact  that  the  defendants  are  directed  to 
bring  the  amounts  of  various  penalties,  forfeitures,  and  duties  into  the 
ftmd  which  they  are  to  raise;  and  it  is  discretionary  with  them 
whether  they  will  levy  those  penalties  and  forfeitures  and  lower 
those  duties. 

MqrUagtie  Smith,  in  reply. — ^No  action  could  be  maintained  against 
the  defendants  by  the  prosecutors  of  this  mandamus ;  and,  even  if  it 
could,  non  constat  that  the  damages  recovered  in  it  would  be  com- 
mensurate with  the  loss  sustained.  Where  a  statutory  duty  is  im- 
posed on  a  party,  a  mandamus  will  lie  to  compel  him  to  discharge  it, 
although  there  18  a  remedy  against  him  in  equity;  per  BuUer,  J.,  in 
Bex  V.  The  Marquis  of  Staflford,  8  T.  B.  651-2 ;  Begina  v.  St.  Michael, 
Southampton,  6  B.  &  B.  807  (E.  C.  L.  B.  88). 

CocKBURN,  C.  J. — ^I  am  sorry  that,  in  the  judgment  I  am  about  to 
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pronounce,  I  must  diflFer  from  the  other  members  of  the  Court ;  but  I 
am  of  opinion  that  this  mandamus  is  bad,  and  that  no  fresh  one  ought 
to  be  issued.  It  appears  to  me  that  what  this  mandamus  means  is 
that  the  defendants  are  called  upon,  not  only  ♦to  apply  to  The  r^oA 
Southampton  Dock  Company  for  payment  of  these  moneys,  but,  ^ 
if  necessary,  to  enforce  their  demand  by  proceedings  at  law.  This  is 
the  only  construction  I  can  put  on  the  words  which  enjoin  the  defend- 
ants to  ''  to  take  the  necessary  and  legal  measures  and  proceedings 
for  obtaining  and  recovering  payment  from  The  Southampton  Dock 
Company."  The  word  "  legal"  must,  I  think,  be  understood  as  having 
some  signification,  seeing  it  is  superadded  to  **  necessary ;"  and  it  is 
not  to  be  supposed  that  the  Court  would  introduce  the  word  "  legal" 
into  a  writ  in  order  to  point  out  to  the  parties  to  whom  it  is  addressed 
that  in  executing  it  they  are  not  to  take  measures  which  are  contrary 
to  law.  I  therefore  suppose  that  the  word  "  legal"  here  has  the  sig- 
nification which  it  has  in  ordinary  parlance,  namely,  as  contradistin- 
guished to  "moral,"  and  as  directing  some  sort  of  litigation. 

Looking,  then,  at  the  circumstances  of  this  case  as  set  out  in  the 
writ  and  return,  I  am  of  opinion  that  we  ought  not  to  command  the 
defendants,  at  their  own  risk,  to  enter  into  litigation  with  The  South- 
ampton Dock  Company.  If,  instead  of  adopting  this  proceeding  by 
mandamus,  the  prosecutors  had  had  recourse  to  a  Court  of  equity, 
the  relators  would  have  been  compelled  to  give  the  defendants  an 
indemnity  against  the  costs  of  bringing  an  action  against  the  Com- 
pany ;  and  in  point  of  justice  we  ought  not  to  impose  on  the  defend- 
ants the  duty  of  suing  The  Southampton  Dock  Company  except  on 
the  same  equitable  terms,  especially  when  we  see  that,  in  the  event  of 
their  doing  so,  there  will  be  a  very  serious  litigation  behind.  It  mav 
indeed  be  suggested  that,  as  the  language  of  this  mandamus  is  general, 
the  defendants  ought  to  have  stated  in  their  return  that  they 
♦applied  unsuccessfully  to  the  prosecutors  for  such  an  indem-  p^g 
nity ;  but  the  answer  to  that  is  that  tl^e  writ  in  its  terms  is  not  '- 
conditional,  but  absolute. 

Crompton,  J. — ^I  regret  that  questions  such  as  are  raised  in  this 
case  should  be  disposed  of  on  a  minute  and  technical  point  of  special 
pleading. 

I  agree  with  my  Lord  Chief  Justice  that  if  this  writ  had,  in  words, 
directed  the  defendants  to  bring  an  action  against  The  Southampton 
Dock  Company  for  this  money,  it  could  not  be  supported.  I  think 
also  that  the  return  is  bad,  for  reasons  into  which  it  will  be  needless 
to  enter,  and  that  the  defendants  might  be  ordered  by  mandamus  to 
perform  the  statutory  duty  cast  upon  them  by  these  enactments,  even 
though  the  right  of  the  prosecutors  against  them  were  merely  of  an 
equitable  nature.  But  the  only  point  necessary  for  us  to  determine 
is,  whether  the  mandatory  part  of  this  writ  is  good.  Now  I  have 
always  understood  that,  in  the  law  of  mandamus,  the  rule  is  that  the 
mandatory  part  of  the  writ  may  be  very  general,  but  that  the  return 
must,  on  the  contrary,  be  very  minute  in  showing  why  the  party  did 
not  do  what  he  was  commanded.  Then  the  whole  question  is,  are  we 
to  understand  the  mandatory  part  of  this  writ  as  necessarily  meaning 
that  the  defendants  are,  at  their  own  risk,  to  take  legal  proceedings 
against  The  Southampton  Dock  Company  to  recover  this  money  ?   Or 
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may  we  understand  it  as  simply  meaning  that  they  are  to  take  such 
steps  for  that  purpose  as  are  necessary  and  proper  under  the  circum- 
stances? My  Lord  Chief  Justice  reads  it  in  the  former  sense,  but  I 
do  not  so  read  it.  The  expression  "legal  measures"  may  mean  "legal 
proceedings;"  but  it  does  not  necessarily  mean  that;  it  may  mean 
*^&]  *^^^  instance,  an  application  to  an  attorney;  and,  after  the 
■'  general  averments  contained  in  this  writ,  I  think  it  should  not 
be  understood  as  meaning  *'  legal  proceedings.''  In  construing  instru- 
ments of  this  nature  we  must  read  them  as  if  they  contained  the 
words  "  reasonable  and  proper."  It  would  be  unreasonable  to  direct 
the  defendants  to  bring  an  action  against  the  Dock  Company  without 
receiving  an  indemnity ;  and  the  doubt  I  entertained  in  this  case  was 
whether  the  writ  ought  not  to  have  directed  them  to  do  so  on  receiv- 
ing such  an  indemnity.  But  I  think  the  general  form  of  writ  here 
adopted  is  the  proper  one — that  it  is  better  pleading  not  to  specify 
with  such  particularity  what  is  to  be  done ;  and  if  the  fact  were  that 
no  such  inaemnity  was  offered,  that  is  matter  of  return. 

(Hill,  J.,  had  left  the  Court.) 

Blackburn,  J. — After  much  doubt  I  have  come  to  the  same  con- 
clusion as  my  brother  Crompton.  The  return  to  this  mandamus  I 
consider  clearly  bad ;  although  I  confess  it  discloses  a  good  deal  of 
matter  which,  if  brought  before  the  Court  when  it  was  discretionary 
to  grant  the  writ  or  not,  would  have  influenced  my  mind  very  much. 
But  that  time  has  gone  by,  and  the  only  question  we  have  now  to 
determine  is  the  question  of  pleading,  namely,  what  is  the  meaning 
of  the  expression  in  this  writ  that  the  defendants  are  to  ''  take  the 
necessary  and  legal  measures  and  proceedings  for  obtaining  and 
recovering  payment  of"  this  money.  Looking  at  these  statutes,  I 
have  no  doubt  that  they  impose  on  the  Commissioners  the  legal  duty 
of  levying  this  money,  and  paying  over  to  the  corporation  one-fifth  of 
*971  ^^^  ^^^  *levied ;  and  I  cannot  agree  with  Mr.  Lush  that  the 
J  Commissioners  are  in  this  respect  merely  trustees,  and  that  the 
only  remedy  of  the  corporation  against  them  is  by  proceedings  in 
equity.  Under  these  circumstances,  therefore,  is  this  writ  too  large  ? 
I  think  xiot,  and  that  my  brother  Crompton  has  put  the  matter  on  its 
true  ground;  that  such  a  writ  may  be  in  very  general  terms,  directing 
the  parties  to  take  the  legal  and  proper  steps  for  a  particular  purpose, 
and  that  it  is  for  the  defendants  to  show,  by  return,  reasons  for  not 
obeying  it ;  as,  for  instance,  that  the  expense  of  doing  so  would  be 
one  which  it  would  be  improper  to  impose  upon  them.  If  in  writs  of 
this  nature  it  were  necessary  to  negative  by  anticipation  everything 
that  might  possibly  excuse  obedience,  the  effect  would  be  to  render 
them  intolerably  prolix. 

I  also  regret  to  be  compelled  to  decide  this  case  on  the  technical 
construction  of  the  pleadings.  Judgment  for  the  Crown. 


Digitized  by  VjOOQIC 


1  ELLIS,  BEST  &  SMITH.    Q.  B.  2T 


The  QUEEN  v.  WILLMOTT.    April  22. 

Unlawful  possession  of  marine  stores. — Summary  conviction. — Appeal. — 39  dh  40  O. 
3,  c.  89,  and  2  rf-  3  IT.  4,  c.  40.— 11  dh  12  Vict.  c.  ^, 

1.  On  a  summary  eonviotioo,  under  stat  30  A  40  G.  S,  o.  89,  8.  18,  for  unlawful  posseasioa 
of  naral  stores,  the  Commissioner  (or  Superintendent,  since  stat.  2  A  8  W.  4,  c.  40,  ss.  10,  11), 
or  justiee  of  the  peaoe,  has  power,  in  the  alternative,  either  to  inflict  a  fine  or  to  imprison 
with  hard  labour  without  imposing  a  finOb 

2.  Quaere  whether,  in  the  latter  eyent,  an  appeal  to  the  Quarter  Sessions  is  given  by  sect  21 
of  that  statute? 

3.  The  pendency  of  an  appeal  under  that  section  has  not  the  effect  of  suspending  the  opera- 
tion of  the  sentence. 

4.  Summary  convictions  under  that  statute  are  not  affected  by  stat  11  A  12  Vict  c  43. 

Prentioe.  in  thia  Term,  had  obtained  a  rule  calling  on  the  Captain 
Superintendent  of,  and  resident  at,  Her  Majesty's  Dock  Yard  at 
Chatham,  to  show  *cause  why  a  writ  of  habeas  corpus  should  p^^no 
not  issue,  directed  to  the  keeper  of  the  House  of  Correction  at  •■ 
St.  Augustine's,  in  the  county  of  Kent,  to  bring  up  the  body  of  one 
William  Wilmott,  &c.  And  why,  if  the  rule  be  made  absolute,  W. 
Willmott,  without  being  brought  personally  before  this  Court,  should 
not  be  discharged  out  of  that  custody  as  to  his  commitment  thereto, 
imder  and  by  virtue  of  the  warrant  of  the  Superintendent,  dated  6th 
April  1861 :  or  why  W.  Willmott,  having  duly  entered  into  a  recog- 
nisance to  prosecute  an  appeal  against  his  conviction,  should  not  be 
discharged  out  of  that  custody.  Notice  of  the  rule  to  be  given  to 
the  Superintendent  and  to  the  solicitor  to  the  Admiralty. 

The  facts  were  these :  An  information  under  stat.  89  &  40  G.  8, 
c.  89,  was  laid  before  the  Superintendent  of  Her  Majesty's  Dock  Yard 
at  Chatham,  against  the  defendant,  a  marine  store  dealer  at  Chatham, 
for  unlawfully  having  in  his  possession  certain  naval  stores,  &c.,  of  » 
value  not  exceeding  20«.  The  case  was  heard  on  6th  April,  1861, 
when  the  defendant  was  summarily  convicted ;  and,  in  lieu  of  imposing 
a  fine,  the  Superintendent  adjudged  him  to  be  imprisoned  and  kept 
to  hard  labour  in  the  House  of  Correction  at  St.  Augustine's,  near 
Canterbury,  for  three  calendar  months,  to  which  place  he  was  forth- 
with conveyed  and  there  detained,  under  a  warrant  of  commitment 
issued  by  the  Superintendent. 

It  was  stated,  by  affidavit,  that  the  defendant  was  possessed  at 
Chatham  of  suf&cient  goods  and  chattels  whereupon  to  levy  by  dis- 
tress the  highest  amount  of  fine  (namely,  lOt)  which  the  Superintend- 
ent had  power  to  impose  for  the  offence,  and  that  the  defendant  had 
never  stated  that  he  was  unable  to  pay  the  fine. 

*The  defendant  gave  no  notice  of  appeal  against  his  convic-  r^gg 
tion ;  but  afterward,  on  the  10th  April,  1861,  while  in  prison,  •■ 
he  was  visited  by  a  justice  of  the  peace  for  the  county  of  Kent,  before 
whom  he  enterea  into  a  recognisance  with  sureties,  in  treble  the  value 
of  the  highest  fine  that  could  be  imposed  for  his  offence,  to  prosecute 
the  appeal  at  the  next  Quarter  Sessions  of  the  peace  for  Kent.  An 
appeal  was  there  entered  accordingly,  and  respited  to  the  July  Ses-  ■ 
sions. 

The  present  rule  was  obtained  on  two  grounds.  1.  That  the 
Superintendent  had  no  jurisdiction  to  award  imprisonment  in  the  first 
instance ;  his  power  being  limited  to  inflicting  a  fine,  and  committing 
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to  prison  in  the  event  of  the  fine  not  being  paid,  and  the  offender  not 
being  possessed  of  any  eflfects  out  of  which  it  could  be  levied  by  dis- 
tress. 2.  That  the  defendant  was  entitled  to  his  discharge,  having 
entered  into  a  recognisance  to  appeal  against  the  conviction. 

The  question  in  the  case  depended  on  the  following  sections  of  st&t. 
39  &  40  Q,  3,  c.  89 :  "  For  the  better  preventing  the  embezzlement 
of  His  Majesty's  naval,  ordnance,  and  victualling  stores;"  as  modi- 
fled  by  Stat.  2  &  3  W.  4,  c.  40,  ss.  10  and  11. 

Stat.  39  &  40  G.  3,  c.  89,  s.  18 :  "Whereas  it  might  tend  to  prevent 
the  commission  of  oflFences  if  power  were  given  to  the  Commissioners 
of  His  Majesty's  navy,  ordnance,  and  victualling,  and  His  Majesty's 
justices  of  the  peace  out  of  Sessions,  to  hear  and  determine  offences 
in  a  summary  way  in  cases  where  the  stores  found  are  of  small  value, 
and  to  fine  or  otherwise  punish  the  offenders  accordingly;  be  it 
enacted,  &c.,  that  from  and  after  the  passing  of  this  Act,  it  shall  and 
may  be  lawful  to  and  for  any  principal  officer  or  commissioner  of  the 
*30"l  ^^^y*  ordnance,  or  ♦victualling  for  the  time  being,  or  any  jus- 
-•  tice  of  the  peace  for  any  county,  division,  city,  town  corporate, 
liberty,  or  place  within  this  kingdom,  to  hear  and  determine  any  com- 
plaint against  any  person  or  persons  (not  being  a  contractor  or  con- 
tractors, or  employed  as  aforesaid)  for  unlawfully  selling  or  delivering, 
or  causing  or  procuring  to  be  sold  or  deliver^,  or  for  receiving  or 
having  in  his,  her,  or  their  custody,  possession,  or  keeping,  or  for 
concealing  any  stores  of  war,  or  naval,  ordnance,  or  Victualling  stoi:es 
or  goods,  marked  with  such  marks  respectively  as  are  hereinbefore 
mentioned,  of  any  value  in  the  whole  not  exceeding  20^. ;  which  said 
Commissioner  or  justice  respectively  is  hereby  authorized  and  required, 
upon  any  information  exhibited  or  complaint  made  in  that  behalf,  at 
any  time  within  three  calendar  months  next  after  any  such  offence 
shall  have  been  committed,  to  cause  the  party  or  parties  accused  to 
be  apprehended  and  brought  before  him ;  or  if  he,  she,  or  they  shall 
have  absconded,  or  cannot  be  found,  then  to  be  summoned  to  appear 
before  such  Commissioner  or  justice,  by  a  notice  or  summons  left  at 
his,  her,  or  their  last  or  usual  place  of  abode ;  and  also  to  cause  the 
witnesses  on  either  side  to  be  summoned;  and  such  Commissioner 
or  justice  shall  examine  into  the  matter  of  fact,  and  upon  due  proof 
made  thereof,  either  by  the  voluntary  confession  of  the  party  or  par- 
ties, or  by  the  oath  of  one  or  more  credible  witness  or  witnesses 
(which  oath  the  said  Commissioner  or  justice  respectively  is  hereby 
authorized  to  administer),  give  judgment  or  sentence  accordingly; 
and  in  case  the  party  or  parties  accused  shall  be  convicted  of  such 
offence,  then  it  shall  and  may  be  lawM  to  and  for  such  Commissioner 
♦311  ^^  justice  of  the  peace  respectively  to  inflict  a  fine  of  lOZ.  *upon 
-'  him,  her,  or  them,  for  such  his,  her,  or  their  offence ;  which 
said  fine  so  inflicted  shall  be  divided  and  distributed,  one  moiety 
thereof  to  the  informer  or  discoverer  of  the  offence,  and  the  other 
moiety  thereof  (the  necessary  charges  for  the  recovery  thereof  being 
,  first  deducted)  to  the  treasurer  of  His  Majesty's  navy  or  ordnance, 
as  the  case  may  be,  &c.,  and  to  award  and  issue  out  his  warrant  under 
his  hand  and  seal  for  levying  such  fines  so  adjudged  on  the  goods  of 
the  offender  or  offenders,  and  to  cause  sale  to  be  made  thereof  for  pay- 
ment of  such  fine  and  the  reasonable  charges  of  distress  (to  be  juoged 
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of  by  such  Commissioner  or  justice  respectively),  in  case  they  shall 
not  be  redeemed  within  six  days,  rendering  to  the  party  the  overplus, 
if  any ;  and  where  sufficient  goods  of  the  partv  cannot  be  found  to 
answer  the  said  .fine,  to  commit  the  said  offencler  or  offenders  to  the 
cammon  gaol  of  the  county,  division,  city,  town  corporate,  liberty,  or 
place,  for  the  space  of  three  calendar  months,  unless  such  fine  shall 
be  sooner  paid,  or  in  lieu  of  such  fine  to  cause  such  offender  or 
offenders  to  be  imprisoned  and  kept  to  hard  labour  in  the  House  of 
Correction  for  the  space  of  three  calendar  months,  as  to  such  Com- 
missioner or  justice  of  the  peace  respectively  shall  be  thought  fit." 
It  then  enacts  that  everv  such  Commissioner  or  justice  shall  cause  the 
amount  of  every  such  last-mentioned  moiety  of  fine  which  he  shall 
so  receive,  &c.,  to  be  paid  into  the  hands- of  the  treasurer  of  the  navy 
or  ordnance,  &c. 

Sect.  19.  "It  shall  and  may  be  lawful  to  and  for  the  said  Commis- 
sioner or  justice  before  whom'any  person  shall  be  convicted  in  a  sum- 
mary way  as  aforesaid  (if  he  shall  see  cause),  to  mitigate  and  lessen 
any  such  before-mentioned  fine  of  lOt,  to  be  inflicted  in  that  behalf 
as  *he  shall  think  fit  (the  reasonable  costs  of  the  officers  and  ff^oo 
informers,  as  well  in  making  the  discovery  as  in  prosecuting  the  ^ 
same,  being  always  allowed  over  and  above  such  mitigation),  and  so 
as  such  mitigation  do  not  reduce  the  fine  to  less  than  one  moiety  of 
the  said  sum  of  lOZ.,  over  and  above  the  said  costs  and  charges,"  &;c. 
Sect.  20.  "Provided  also,,  and  be  it  enacted  that,  in  case  such 
Commissioner  or  justice  of  the  peace  shall,  upon  the  hearing  and 
determining  of  such  complaint  as  aforesaid,  adjudge  the  offender  or 
offenders,  in  lieu  of  a  fine,  to  be  imprisoned  and  kept  to  hard  labour 
as  aforesaid,  that  then  the  informer,  ot  person  or  persons  who  shall 
have  discovered  such  offender  or  offenders,  shall  have  and  receive,  as 
a  reward  for  such  his,  her,  or  their  discovery,  the  sum  of  5  J.  for  every 
such  offence  so  discovered,"  &c. 

Sect.  21.  "If  any  person  or  persons  shall  find  himself,  herself,  or 
themselves  aggrieved  by  the  juagment  of  any  such  Commissioner  or 
justice,  touching  or  concerning  any  such  stores  as  last  aforesaid,  under 
the  value  of  20«.,  then  he,  she,  or  they  shall  or  may,  upon  entering 
into  a  recognisance  to  His  Majesty,  with  one  or  more  surety  or  sure- 
ties, to  the  satisfaction  of  such  Commissioner  or  justice,  to  the  amount 
of  treble  the  value  of  such  fine,  appeal  to  the  justices  of  the  peace  at 
their  next  general  Quarter  Sessions  of  the  peace  for  the  county,  divi- 
sion, city,  town  corporate,  liberty,  or  place  wherein  the  offence  was 
committed,  who  are  herebv  empowerea  to  summon  and  examine  wit- 
nesses upon  oath,  and  finally  to  hear  and  determine  the  same ;  and, 
in  case  the  judgment  shall  be  affirmed,  it  shall  and  may  be  lawful  for 
such  justice  of  the  peace  to  award  the  *person  or  persons  so  r^^oq 
appealing  to  pay  such  costs  occasioned  by  such  appeal  as  to  ^ 
them  the  said  justices  shall  seem  meet,  and  to  enforce  payment  thereof, 
according  to  the  course  and  practice  of  such  Court." 

Stat.  2  &  3  W.  4,  c.  40,  s.  10.  Certain  officers,  to  be  called  "Super- 
intendents," "shall  have  full  power  and  authority  to  do,  execute,  and 
perform  all  and  every  the  duties,  matters,  and  things  which  by  any 
Act  or  Acts  of  Parliament  now  in  force  any  Commissioner  of  the 
navy  or  victualling  resident  at  any  naval  or  victualling  yard  or  estab- 
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lisliment,  or  at  any  naval  hospital,  at  home  or  abroad,  is  authorized 
or  required  to  do. 

Sect.  11.  "The  Superintendents  so  to  be  appointed  shall  have  and 
thev  are  hereby  invested  with  full  power  and  authority  to  administer 
oaths,  and  to  exercise  the  duties,  powers,  and  authorities  of  justices 
of  the  peace,  in  all  places  whatever,  and  in  all  matters  relating  to  His 
Majesty^s  naval  service,  and  to  the  stores,  provisions,  ammunition, 
and  the  accounts  thereof,  and  in  all  other  cases  whatever  in  which  any 
Commissioner  of  the  navy  or  victualling  is  empowered  to  act  as  a 
justice  by  any  Act  or  Acts  now  in  force,  in  as  full  a  manner  to  all 
intents  and  purposes  as  if  such  Superintendents  had  been  named  in 
any  such  Act  or  Acts,  or  in  any  commission  of  the  peace  for  any  such 
places,"  &c. 

OolUer  and  H,  W,  West  now  showed  cause. — First,  the  Superin- 
tendent is  empowered  in  the  alternative  either  to  inflict  a  fine,  and  if 
it  is  not  paid,  and  no  goods  are  found  on  which  a  distress  can  be 
made,  imprison  without  hard  labour ;  or  to  imprison  with  hard  labour, 
without  imposing  any  fine  at  all.  The  Admiralty  officers  say  that 
♦341  ^^^  ^^  *^^  usual  practice,  and  it  is  also  in  accordance  with  the 
*  J  *language  of  the  statute.  The  18th  section  begins  by  reciting 
that  it  is  expedient  to  give  power  to  the  Commissioner  to  "  fine  or 
otherwise  punish^  It  then  gives  power  to  impose  a  fine,  and  after 
providing  that  half  of  the  fine  shall  go  to  the  informer,  and  making 
provision  for  the  mode  of  levying  it,  adds,  *'or  in  lieu  of  such  fine  to 
cause  such  ofiender  to  be  imprisoned  and  kept  to  hard  labour  in  the 
house  of  correction,"  &c.  This  construction  is  confirmed  by  the  19th 
and  20th  sections ;  the  former  clearly  referring  to  cases  where  a  fine 
is  imposed,  and  the  latter  making  provision  to  reward  the  informer 
where  there  is  imprisonment  "  in  lieu  of  fine."  There  is  good  reason 
for  this.  The  object  of  the  statute  was  to  prevent  the  embezzling  of 
the  Queen's  stores  of  war,  by  giving  to  the  Commissioner  or  justice 
of  the  peace  a  power  of  summarily  convicting.  But,  as  this  is  an 
offence  the  enormity  of  which  varies  considerably,  being  sometimes 
of  great  malignity — indeed  the  benefit  of  clergy  was  taken  away  from 
it  by  Stat.  22  C.  2,  c.  5,  recited  in  the  present  Act — and  sometimes 
verjr  slight,  as  where  it  is  not  committed  with  fraudulent  intent,  it  is 
desirable  that  the  judge  by  whom  the  matter  is  determined  should 
have  a  discretionary  power  to  consider  all  the  circumstances ;  and  to 
punish  the  milder  cases  by  fine,  &c.,  and  the  more  serious  ones  by 
imprisonment  with  hard  labour. 

Secondly,  the  right  of  appeal  given  by  this  statute  extends  to  those 
cases  only  where  a  fine  is  imposed.  This  appears  from  the  language 
of  the  21st  section,  which  gives  that  right  solely  on  condition  of  the 
party  entering  into  recognisances  "  to  the  amount  of  treble  the  value 
of  such^Tie."  Besides,  the  recognisance  must  be  given  to  the  satis- 
♦351  ^*^^*^^^  ^f  ^^®  Commissioner  or  justice  before  ♦whom  the  con- 
■'  viction  takes  place,  whereas  here  it  was  taken  by  another  justice 
from  the  defendant  when  in  prison.  [Cockburn,  C.  J. — That  last 
circumstance  certainly  seems  an  answer  to  the  defendant  on  the  second 
point.] 

Prentice,  contr^. — As  to  the  first  point ;  this  is  a  highly  penal  sta- 
tute, and  ought  to  be  most  strictly  construed  in  favorem  libertatis. 
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Its  effect  is  to  give  a  power  of  summary  conviction,  entailing  a  sen- 
tence of  imprisonment  with  hard  labour ;  and.  in  the  majority  of  cases, 
virtually  without  appeal,  as  the  time  of  imprisonment  would  most 
usually  expire  before  an  appeal  could  be  heard.  The  statute  should 
be  construed  as  vesting  in  the  Commissioner  or  justice  of  the  peace 
the  power  of  summarily  convicting  given  to  justices  of  the  peace  by 
many  statutes,  and  in  later  times  by  the  general  Act,  11  &  12  Vict.,  c. 
43,  ss.  19,  20,  21 :  the  effect  of  which  is  to  enable  them  to  impose  a 
small  fine,  and,  if  the  offender  cannot  pay  it,  to  imprison  him  with 
or  without  hard  labour.  There  is  no  injustice  in  this,  for  the  fact  of 
a  man  being  unable  to  pay  a  small  fine  proves  him  a  vagrant.  In  1 
Burn  Just.  786.  29th  ed.,  tit.  Commitment  in  Execution,  it  is  said : 
"  If  a  statute  assigns  a  commitment  as  a  mode  of  punishment  in  the 
first  instance,  the  commitment  follows  upon  and  is  the  legal  conse- 
quence of  the  punishment.  But  where  it  is  assigned  merely  as  a  sub- 
sidiarv  to  the  enforcing  a  punishment  or  penalty,  the  magistrate  can- 
not adopt  it  till  he  has  ascertained  the  punishment  or  penalty  cannot 
be  enforced," 

As  to  the  second  point :  the  21st  section  of  this  statute  gives  appeal 
"if  any  person  shall  find  himself  aggrieved  *by  the  judgment  r^no/* 
of  the  Gommissioner,"  &c.  In  Rex  v.  Brooke,  2  T.  R.  190,  this  ■■ 
Court  held  that  a  justice  of  the  peace  had  no  power  to  bail  a  person 
who  had  appealed  against  a  committal  under  the  Yagrant  Act:  but 
the  reason  was,  that  in  the  event  of  the  appeal  being  decided  in  favour 
of  the  respondents  the  justice  had  no  power  to  commit  him ;  a  diffi- 
culty which  has  been  removed  by  stat.  11  &  12  Vict.  c.  48,  s.  27. 
[CocKBURN,  C.  J. — ^In  construing  this  statute  we  must  go  by  the  law 
as  it  stood  at  the  time  when  it  was  passed.  Stat.  11  &  12  Vict.  c.  48 
was  long  subsequent.  Crompton,  J. — Kendall  v,  Wilkinson,  4  E.  & 
B.  680  (E.  C.  L.  R.  vol.  82),  cited  in  Paley  on  Convictions,  p.  804,  4th 
ed.,  is  strong  authority  to  show  that  the  effect  of  a  commitment  by  a 
justice  of  the  peace  is  not  suspended  by  the  mere  fact  of  appeal.  That 
case  was  subsequent  to  stat.  11  &  12  Vict.  c.  43.]  It  is  a  great  hard- 
ship on  a  party. 

CocKBURN,  C.  J. — ^I  am  of  opinion  that  this  rule  ought  to  be  dis- 
chai^ed.  It  is  certainly  no  easy  task  to  construe  an  enactment  framed 
like  that  before  us.  Nothing  can  be  more  obscure  or  confused  than 
the  language  of  sect.  18 ;  but,  on  the  whole,  the  more  reasonable  con- 
struction is  to  hold  that,  on  proof  of  the  offence,  the  Commissioner 
(for  whom  the  Superintendent  is  now  substituted)  has  power  in  the* 
alternative;  either  to  infiict  a  fine  not  exceeding  10/.,  and  in  the 
absence  of  payment  and  of  goods  and  chattels  to  answer  the  fine, 
imprisonment  for  three  months  or  until  it  is  paid,  or,  without  impos- 
ing any  fine  at  all,  to  sentence  the  offender  to  three  months'  imprison- 
ment with  hard  labour. 

The  introductory  part  of  the  18th  section,  which  '^'speaks  of  p^o,, 
the  expediency  of  enabling  the  Commissioner  to  fine  or  other-  *• 
wise  punish,  reads  as  if  the  Legislature  contemplated  that  he  should 
have  power  to  punish  otherwise  than  by  fine.  It  is  true  that  when 
we  come  to  the  enacting  part  of  the  section  there  is  considerable 
difficulty.;  for,  after  enacting  that  the  Commissioner  may  infiict  a 
fine,  &c.,  it  empowers  him,  "  in  lieu  of  such  fine,"  to  cause  tne  offender 
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to  be  imprisoned  and  kept  to  hard  labour.  The  words  "in  lieu  of 
8uch  fine,^'*  taken  in  their  ordinary  acceptation,  seem  to  support  the 
supposition  that  the  Legislature  intended  that  a  fine  should  be  imposed . 
in  the  first  instance,  and  that,  in  the  event  of  its  not  being  paid,  im- 
prisonment should  follow.  On  the  other  hand,  however,  it  is  difficult 
to  suppose  the  intention  of  the  Legislature  to  have  been  that  if  a 
distress- warrant  issues  for  the  fine,  and  no  goods  or  chattels  are  found 
to  satisfy  it,  imprisonment  without  hard  labour  is  to  follow,  while,  on 
the  other  hand,  if  the  Commissioner  thinks  it  inexpedient  to  issue  a 
distress- warrant,  he  may,  under  the  same  circumstances,  and  with  the 
same  degree  of  delinquency  before  him,  award  imprisonment  with 
hard  labour.  I  therefore  think  that  the  true  construction  of  this 
section,  and  that  which  will  go  farther  than  any  other  to  reconcile  the 
whole  enactment  with  common  sense,  is  to  hold  that  the  Legislature 
meant  that  the  Commissioner  should  exercise  his  judicial  discretion 
in  the  first  instance— ei^A^  to  inflict  a  fine;  in  which  event  he  is  to 
have  power  to  issue  a  distress- warrant,  and  if  no  effects  are  found  to 
satisfy  it,  then  with  the  alternative  of  imprisonment  without  hard 
labour ;  or  to  adjudge  imprisonment  with  hard  labour,  without  any 
alternative  at  all. 

*38"l  Considerable  difficulty  also  arises  on  the  appeal  clause.  *In 
^  the  first  place  it  is  not  plain  that  it  was  the  intention  of  the 
Legislature  to  give  an  appeal  at  all  under  circumstances  like  the 
present.  The  right  to  appeal  is  only  given  on  the  party  entering 
into  recognisance  to  treble  the  amount  of  the  fine;  though  possibly 
that  may  be  construed  to  apply  not  only  to  cases  where  a  fine  is 
inflicted,  but  also  to  those  where  imprisonment  is  awarded  in  lieu  of 
fine.  We  need  not,  however,  decide  the  question ;  for,  even  supposing 
an  appeal  would  lie  under  these  circumstances,  what  we  are  asked  to 
do  is  to  discharge  the  defendant  out  of  custody.  It  is  urged  that  we 
can  do  this  under  stat.  11  &  12  Vict.  c.  43 ;  but  I  find  no  such  pro- 
vision in  that  statute,  the  27th  section  of  which  merely  enacts  that, 
in  the  event  of  the  appeal  against  a  conviction  being  decided  against 
the  appellant,  the  justice  may  issue  his  warrant  to  carry  the  sentence 
into  execution.  In  the  present  case  the  warrant  of  commitment  has 
already  been  issued,  and  execution  carried  into  effect. 

I  cannot  conclude  without  expressing  my  great  regret  that  in  the 
administration  of  criminal  justice  we  have  to  interpret  a  statute  so  ill 
drawn  as  that  before  us.  Seeing  a  distinguished  member  of  the 
Legislature  and  of  the  Profession  present,  I  hope  this  statute  will  not 
be  allowed  to  remain  in  the  present  form  on  the  statute  book,  but 
that  measures  will  be  taken  to  render  it  plain  to  those  who  have  to 
administer  it. 

Crompton,  J. — On  consideration,  I  also  am  of  opinion  that  this 
conviction  is  good.  That  is  the  first  question  we  have  to  decide.  It 
is  argued  that  the  Superintendent  was  wrong  in  not  inflicting  a  fine 
in  the  first  instance  and,  if  it  were  not  paid,  then  awarding  imprison- 
^ogi  ment  for  *three  months.  When  the  present  rule  was  moved, 
J  the  question  appeared  to  me  so  difficult  that  I  thought  we 
might  have  to  decide  it  by  applying  the  principle  that,  where  a  Court 
cannot  see  its  way  in  the  construction  of  a  penal  statute,  it  must  give 
its  doubt  in  &vour  of  the  prisoner.    But,  looking  at  this  statute,  I 
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think  it  meant  to  give  the  Commissioner  (now  the  Superintendent) 
power  in  the  alternative  to  fine  or  imprison,  according  to  the  magni- 
tude of  the  offence;  and  the  construing  it  otherwise  would  lead  to  the 
very  great  absurdity  pointed  out  by  my  Lord.  Besides,  I  think  the 
20th  section  extremely  strong  to  the  same  efiect,  for  it  provides,  "  In 
case  such  Commissioner,  &c.,  shall,  upon  the  hearing  ana  determining 
of  such  complaint,  adjudge  the  offender  in  lieu  of  a  fine  to  be  im- 
prisoned and  kept  to  hard  labour,"  &c.  This  evidently  does  not  refer 
to  the  case  where  a  fine  has  been  awarded  and  there  is  a  return  of  no 
goods,  but  means  that  he  may  do  so  on  the  original  hearing.  The 
only  answer  to  that  is  the  appeal  clause^^  the  21st  section ;  and  if  it 
be  true  that  no  appeal  is  given  when  hard  labour  is  awarded,  it  would 
look  much,  at  first  view,  as  if  the  Legislature  meant  that  a  fine 
should  be  imposed  in  the  first  instance.  But  I  doubt  if  that  is  the 
meaning  of  that  section.  It  says,  "If  any  person  shall  find  himself 
aggrieved  by  the  judgment  of  any  such  Commissioner  or  justice,  &c., 
he  may,  upon  entering  into  a  recognisance,  &c.,  appeal  to  the  justices 
of  the  peace  at  their  next  general  quarter  sessions."  I  think  that 
shows  there  is  an  appeal  in  the  one  case  as  well  as  the  other.  Then, 
however,  comes  the  further  question,  suppose  an  appeal  is  given,  can 
we  discharge  the  prisoner?  The  late  cases  are  very  clear  that, 
although  an  appeal  against  a  conviction  is  given  by  statute,  it  does 
*not  in  general  suspend  the  effect  of  the  warrant  of  commit-  r^^./v 
ment ;  for  that  we  need  only  look  to  Kendall  v.  Wilkinson,  4  '■ 
E.  &  B.  680  (E.  C.  L.  B.  vol.  82).  No  doubt  it  is  a  great  hardship  on 
a  party  that  the  law  should  be  so,  especially  where  his  liberty  depends 
on  the  construction  of  a  statute  drawn  as  this  is. 

Hill,  J. — I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Blackburn,  J. — I  am  of  the  same  opinion.  I  agree  in  the  con- 
struction which  has  been  put  on  the  18th  section  by  the  rest  of  the 
Court ;  and  on  this  subject  will  merely  add  that,  in  order  to  render 
the  whole  perfectly  plain,  we  need  ojily  alter  the  punctuation,  whicb 
is  no  part  of  the  statute.  After  the  words  ''  inflict  a  fine,  &c.,  for  such 
his,  her,  or  their  offence,"  there  is  a  semicolon ;  the  section  then  pro- 
vides for  enforcing  the  fine,  and  gives  power  to  award  imprisonment 
for  three  calendar  months,  "unless  such  fine  shall  be  sooner  paid," 
after  which  word  "paid"  there  is  a  comma;  and  the  section  then  goes 
on  to  sav,  "or  in  lieu  of  such  fine,  to  cause  the  offender  to  be  im- 
prisonea  and  kept  to  hard  labour,  &c.,  for  three  calendar  months." 
We  have  only  to  strike  out  the  semicolon  after  the  word  "offence," 
and  put  a  comma  instead,  and  then  put  a  semicolon  instead  of  a 
comma  afl«r  "  paid,"  and  all  becomes  clear. 

But  there  is  great  difficulty  in  construing  the  2l8t  section.  I  am 
inclined  to  think  that  its  effect  is  to  give  an  appeal  in  all  cases ;  but, 
even  if  that  be  so,  an  appeal  has  not  in  general  the  effect  of  suspend- 
ing the  sentence ;  at  all  events  there  is  nothing  in  this  statute  which 
gives  ♦it  that  effect.  According  to  Kendall  v.  Wilkinson,  4  E.  r^^^ 
&  B.  680  (E.  C.  L,  B.  vol.  82),  it  is  a  question  of  great  general  ^  *^ 
importance  whether  stat.  11  &  12  Vict.  c.  48,  gives  sucb  effect  to  an 
appeal ;  and  if  I  thought  that  that  statute  applied,  I  should  like  to 
take  further  time  for  consideration.  But  here  the  conviction  is  not 
before  a  justice  of  the  peace,  but  before  a  Superintendent,  under  stats. 
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39  &  40  G.  8,  c.  89,  and  2  &  3  W.  4,  c.  40,  and  I  do  not  think  stat.  11 
&  12  Vict  c.  43,  applies  to  such  a  case  at  all. 

Bule  discharged. 


The  GREAT  INDIAN  PENINSULA  Railway  Company  v.  SAUN- 

DERS.     April  24. 

Marine  insurance. — Particular  average, — Partial  Iqss, — Expense  of  forwarding  goods. 

1.  Where  goods  are  insured  by  a  policy  of  marine  insnrance  in  the  ordinary  form,  the  ex- 
pression "  warranted  free  flrom  partionlar  average"  is  not  confined  to  losses  arising  from  injury 
to,  or  deterioration  of,  the  goods  themselves ;  bat  is  equivalent  to  a  stipulation  against  total 
loss  and  general  average  only ;  and,  consequently,  includes  expenses  incurred  in  relation  to  the 
goods. 

2.  A  quantity  of  iron  rails  was  shipped  to  be  carried  to  a  eertain  place,  for  a  sum  to  be  paid 
here,  ship  lost  or  not  lost  The  shippers  insured  them  by  a  policy  in  the  ordinary  form  '*  war- 
ranted free  from  particular  average,  unless  the  ship  be  stranded,  sunk,  or  burnt."  The  ship 
was  neither  sunk,  stranded,  nor  burnt ;  but  there  was  a  constructive  total  loss  of  her  by  perils 
of  the  sea.  The  rails  were  saved,  and  sent  on  in  other  vessels  to  their  destination,  for  whioh 
the  assured  was  compelled  to  pay  freight  to  an  amount  not  exceeding  the  value  of  the  raila. 
Held,  that  this  freight  was  not  recoverable  under  the  policy. 

3.  Qasere,  whether  an  underwriter  on  a  poliey  against  total  loss  only,  with  the  usual  clause 
authorising  the  assured  to  sue  and  labour  for  the  preservation  of  the  subject-matter  of  the 
insuranoe,  is  liable  for  expenses  incurred  by  the  assured  for  the  purpose  of  rescuing  the  subject- 
matter  of  the  insurance  from  a  state  of  peril,  which  might  have  resulted  in  a  total  loss,  but  did 
not? 

The  following  case  was  stated,  without  pleadings,  by  consent  and 
by  order  of  a  Judge,  under  The  Common  Law  Procedure  Act,  1862. 
^^^2^  *^^  November,  1858,  the  plaintiffe  shipped  at  London  on 
J  board  The  Bombay  bound  for  Kurrachee  and  Bombay,  with 
leave  to  call  at  Cork  for  troops,  about  480  tons  of  iron  rails,  to  be 
conveyed  to  Bombay  for  the  plaintiflfe,  upon  the  terms  of  ♦he  follow- 
ing bill  of  lading. 

"  Shipped  in  good  order  and  well  conditioned,  by  The  Great  Indian 
Peninsula  Railway  Company,  in  and  upon  the  good  ship  called  The 
Bombay,  whereof  is  master  for  the  present  voyage  Hamanck,  and 
now  riaing  at  anchor  in  the  river  Thames,  and  bound  for  Bombay, 
with  liberty  to  land  passengers  at  Kurrachee,  1995  bars  railway  iron, 
being  marked  and  numbered  as  in  the  margin,  and  are  to  be  delivered 
in  the  like  good  order  and  well  conditioned  at  the  aforesaid  port  of 
Bombav  (the  act  of  God,  the  Queen's  enemies,  fire,  and  all  ana  every 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of 
whatever  nature  and  kind  soever  excepted,  save  risk  of  boats  as  far 
as  ships  are  liable  thereto)  unto  the  secretary  of  the  said  Company,  or 
to  his  assigns,  freight  for  the  said  goods,  to  be  paid  here,  ship  lost  or 
not,  with  primage  and  average  accustomed.  In  witness  whereof  the 
master  or  purser  of  the  said  ship  hath  affirmed  to  four  bills  of  lading, 
all  of  this  tenor  and  date,  the  one  of  which  bills  being  accomplished 
the  others  to  stand  void.  Dated  in  London,  2d  November,  1858. 
Weight  and  contents  unknown  to  Thomas  Hamanck." 

In  the  margin  were  inserted  the  particulars  of  the  rails,  together 
with  this  note.  "Weight,  contents,  and  value  unknown,  and  not 
answerable  for  leakage,  breakage,  or  rust,  nor  loss  by  vermin. 
E.  Gbllatt,  for  D.  Dunbar." 
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On  the  2d  day  of  November,  1858,  the  plain tiflS  paid  to  the  owners 
of  Thtf  Bombay  the  sum  of  629Z.  95.  lOrf.,  ♦for  freight  on  the  n^^^o 
rails  mentioned  in  the  bill  of  lading,  being  at  the  rate  of  25^.  ^ 
per  ton. 

On  the  11th  day  of  November,  1868,  the  plaintiffe  effected  a  policy 
of  insurance  at  Lloyd's  for  the  sum  of  4500Z.  on  rails  valued  thereat, 
"warranted  free  from  particular  average,  unless  the  ship  be  stranded, 
sunk,  or  burnt.  General  average  payable  according  to  foreign  state- 
ment," &c.    The  defendant  subscribed  this  policy  for  the  sum  of  150t 

The  sum  of  4500Z.  mentioned  in  the  policy  as  the  value  of  the  rails 
included  their  first  cost,  and  also  the  above-mentioned  freight,  as  well 
as  the  insurance  and  shipping  charges. 

Soon  after  The  Bombay  sailed  she  experienced  very  heavy  gales, 
had  all  her  masts  carried  away  by  tempests,  became  entirely  disabled, 
and  was  eventually  towed  into  Plymouth,  on  December  5th,  1858,  by 
Her  Majesty's  ship  Argus.  On  her  being  surveyed,  it  was  ascer- 
tained that  the  expense  of  repairing  her  would  exceed  her  value  when 
repaired,  and  thereupon  notice  of  abandonment  of  the  voyage  was 
given  to  the  shippers  by  th^  shipowners,  and  she  was  shortly  after- 
wards broken  up ;  the  expense  of  repairing  her  being  an  expense 
which  no  reasonable  person  would  have  incurred. 

The  iron  rails  which  the  plaintiffe  had  shipped  in  The  Bombay 
were  without  delay  taken  out  of  her  by  the  plaintiffs,  and  by  them 
shipped  to  London,  and  there  shipped  by  the  plaintiffs  on  board  three 
other  vessels.  At  the  time  of  that  shipment  the  rates  of  freight  had 
risen,  and  the  plaintiffs  were  compelled  to  pay  freight  at  the  rate  of 
30«.  per  ton  on  the  rails  shipped  in  one  of  them,  and  of  40^.  per  ton 
on  those  shipped  in  the  other  two,  such  freights  amounting  in  the 
whole  to  ♦825t  11*.  7c?.  The  three  vessels  into  which  the  ^^^ 
rails  were  shipped  arrived  in  due  course  at  Bombay,  with  the  ^ 
rails  on  board  in  safety. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  defend- 
ant, as  one  of  the  underwriters,  was  liable  to  pay  to  the  plaintiffs  his 
proportion  of  that  sum  of  8251  lis,  7c?.,  or  any  part  thereof. 

The  case  was  argued,  on  the  28d  April,  before  Crompton,  Hill,  and 
Blackburn,  Js. 

Edtoard  James,  for  the  plaintiffi. — The  plaintiffi  are  entitled  to 
recover,  unless  the  loss  sustained  by  them  m  being  obliged  to  pay 
this  extra  freight  comes  within  the  exception  in  the  policy  "free  from 
particular  average."  "  Particular  average"  means  losses  arising  from 
injury  to  or  deterioration  of  the  goods  themselves ;  whereas  here  the 
plaintifife  seek  to  recover  money  paid  by  them  to  prevent  a  total  loss 
of  the  goods  by  perils  of  the  seas,  a  contingency  which  is  insured 
against  by  the  policy.  The  question  as  to  the  precise  meaning  of 
"  particular  average"  is  a  very  important  one,  on  which  no  decision 
is  to  be  found  in  this  countrv ;  but  it  is  otherwise  in  America,  and 
the  subject  has  been  discussed  in  works  of  authority.  In  Stevens  k 
Benecke  on  Average  (American  Edition,  1833),  p.  341,  it  is  said  "the 
term  'particular  average'  denotes,  in  general,  every  kind  of  expense  or 
damage,  short  of  a  total  loss,  which  regards  a  particular  concern,  and 
which  is  to  be  borne  by  the  proprietor  of  that  concern  alone.  As 
between  the  assured  and  the  underwriter,  it  means  losses  of  this  descrip- 
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tion,  as  far  as  the  underwriter  is  liable And  although  in  the  law 

all  liindsot  expenses,  short  of  a  total  loss,  are  recoverable  under  the  head 
*±i^i   ^^  *average:  yet  there  is  this  difference  (at  least  in  this  country) 

J  between  a  deterioration  in  value  of  the  thing  insured,  or  par- 
ticular average  in  a  stricter  sense,  and  expenses  incurred  for  the 
preservation  of  the  same  thing,  that  such  expenses  may  be  claimed, 
although  there  be  no  claim  for  particular  average,  either  because  the 
policy  was  warranted  free  from  particular  average,  or  because  the  per 
centage  was  short  of  that  for  which  the  underwriter  becomes  liable/' 
In  Amould  on  Insurance,  vol.  ii.,  p.  814,  2d  ed.,  it  is  said :  "  As  a 
general  principle,  the  underwriter  on  one  subject  of  insurance  has 
nothing  to  do  with  losses,  charges,  or  contributions  imposed  upon  it 
by  reason,  or  on  account  of,  another.  Thus  the  underwriter  on  goods 
has  nothing  to  do  wUh  freight;  all  that  he  insures  being  the  safe  arrival 
of  the  go^ :  hence,  it  is  a  well-established  principle  In  the  law  of 
marii^  insurance,  that,  though  sea-damaged  goods,  if  they  arrive  in 
specie  or  in  bulk,  pay  the  same  freight  as  though  they  arrived  sound, 
tne  underwriter  on  goods  cannot  be  charged  with  the  detriment  the 
merchant  thus  sustains  by  having  to  pa)(  the  same  freight  on  a  dimin- 
ished value,  nor  can  he  be  charged  with  any  pro  raid  freight  the  mer- 
chant may  have  to  pay  the  shipowner ;  although  it  seems  doubtful 
whether  he  may  not  be  charged,  under  certain  circumstances,  with 
the  increased  freight  which  the  merchant  is  obliged  to  pay  the  ship- 
owner in  case  of  transhipment,  when  the  freight  by  the  substituted 
exceeds  that  by  the  original  ship :"  referring  to  Shipton  v.  Thornton, 
9  A.  &  E.  S36,  7  (E.  C.  L.  R.  vol.  86).  And,  p.  872,  "  Amongst  the 
commodities  which  are  the  subject  of  marine  msurance,  it  is  obvious 
that  there  are  many  which  are  liable  to  be  deteriorated  in  a  much 
♦4.ft1   8^^^^  degree  than  others  by  the  effect  of  the  perils  *insured 

-'   against There  are,  also,  many  articles  of  a  perishable 

nature  with  regard  to  which  it  is  very  difficult  to  discover  how  fer 
their  deterioration  is  owing  to  the  direct  operation  of  the  perils  of  the 
seas,  for  which  the  underwriter  would,  priindfacie,  be  liable,  and  how 
far  to  that  inherent  decay  and  internal  decomposition,  for  the  effect 
of  which,  as  we  have  already  seen,  he  is  not  responsible.  In  order 
to  avoid  the  difficulty  of  adjusting  the  rate  of  premium  on  such  com- 
modities to  the  risk  mcurred  on  them,  and  to  escape  being  harassed 
with  claims  for  partial  losses  alleged  to  have  arisen  from  the  perils 
insured  against,  but  which  may  really  be  owing  in  great  part  to  the 
inherent  vice  of  tlie  commodity  itself,  the  underwriters  in  almost  all 
countries  where  the  practice  of  marine  insurance  prevails,  have  intro- 
duced clauses  into  the  policy,  by  which  they  stipulate  that  on  certain 
enumerated  articles  of  the  most  perishable  nature,  and  of  very  frequent 
import  and  export,  they  will  not  be  liable  for  any  amount  of  sea-dam- 
age (average)  short  of  total  loss ;  upon  others  less  perishable,  that  they 
will  not  be  liable  unless  the  damage  amounts  to  a  certain  per  centage 
on  their  prime  cost,  or  value,  in  the  policy.  The  policies  of  all  mer- 
cantile states  contain  certain  stipulations,  introduced  with  this  object, 
which  varv  greatly  both  in  respect  of  the  articles  enumerated  and  the 
amount  of  per  centage  at  which  the  liability  of  the  underwriter  com- 
mences. The  stipulation  in  use  in  this  country  (which  was  first  intro- 
duced about  the  year  1749)  is  generally  caUed  the  common  memoran* 
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dum,  and  the  articles  enumerated  in  it  are  called  memorandum  articks" 
And,  again,  p.  885,  "  A  third  rule  is  that  expenses  incurred  for  saving 
or  preserving  the  cargo  and  freight  (such  as  warehouse  rent  in  an 
^intermediate  port,  and  expenses  of  unloading  and  reloading)  r^^^j* 
cannot  he  added  to' the  damage,  in  order  to  make  it  up  to  the  required  ^ 
amount ;  for,  as  Mr.  Stevens  says,  these  expenses  are  not  of  the  nature 
of  a  hss,  but  are  charges  incurred  to  preserve  and  bring  forward  the 
property:  the  clause  only  contemplates  a  loss,  and  that  such  loss 
should  arise  from  an  accident.  If,  however,  the  loss,  independently 
of  these  charges,  exceeds  the  limited  amount  of  per  centage,  these 
charges  themselves  must  be  paid  by  the  underwriter,  whether  they 
amount  to  3if.  per  cent,  or  not."  In  Livie  v.  Jansen,  12  East  648, 
Lord  EUenborough  says  (p.  655),  "  There  may  be  cases  in  which, 
though  a  prior  damage  be  followed  by  a  total  loss,  the  assured  mav 
nevertheless  have  rights  or  claims  in  respect  of  that  prior  loss,  whicli 
may  not  be  extinguished  by  the  subsequent  total  loss.  Actual  dis- 
bursements for  repairs  in  fact  made,  in  consequence  of  injuries  by 
Serils  of  the  seas  prior  to  the  happening  of  the  total  loss,  are  of  this 
escription ;  unless  indeed  they  are  more  properly  to  be  considered 
as  covered  by  that  authority  with  whicH  the  assured  is  generally 
invested  by  the  policy,  of  '  suing,  labouring,  and  travailing,  &c.,  for, 
in,  and  about  tne  defence,  safeguard,  and  recovery  of  the  property 
insured:'  in  which  case  the  amount  of  such  disbursements  might 
more  properly  be  recovered  as  money  paid  for  the  underwriters, 
under  the  direction  and  allowance  of  this  provision  of  this  policy, 
than  as  a  substantive  average  loss  to  be  added  cumulatively  to  the 
total  loss  which  is  afterwards  incurred  in  consequence  of  the  sea 
risks."  In  Thompson  v.  The  Eoyal  Exchange  Assurance  Company, 
16  East  214,  Bay  ley,  J.,  speaking  of  the  clause  in  a  policy  excepting 
underwriters  from  *particular  average,  says,  "  The  very  object  r^^^^ 
of  the  exception  is  to  free  the  underwriters  from  liability  for  '■ 
damaged  goods.  They  say  in  effect  that  they  will  be  liable  if  the 
goods  are  wholly  lost,  but  not  if  they  are  only  damaged."  1  Marsh. 
Insurance  165,  3d  ed. :  "  If  in  the  course  of  the  voyage,  the  ship  be 
disabled,  by  stress  of  weather,  or  any  other  peril  of  the  sea,  the  cap- 
tain ought  to  hire  another  vessel  for  the  transport  of  the  goods,  and 
proceed  on  the  voyage,  if,  under  all  the  circumstances  of  his  situation, 
it  be  for  the  interest  of  all  concerned  that  he  should  do  so.  In  such 
case,  as  the  law  is  understood  in  France,  the  insurers  shall  pay  all 
average  losses  on  the  goods,  the  expense  of  salvage,  unloading,  ware- 
housings  and  reloading,  together  with  all  duties  .that  may  have  been 
^paid,  and  the  increase  of  freight,  if  any.  In  short,  they  must  bear 
every  expense  which  is  the  necessary  consequence  of  changing  the 
ship."  In  Maude  and  Pollock  on  Merchant  Shipping  278,  2d  ed., 
note  (A),  "  Simple  or  particular  average  arises  where  any  damage  is 
done  to  the  cargo  or  vessel  by  accident  or  otherwise,  such  as  the  loss 
of  an  anchor  or  cable,  the  starting  of  a  plank,  the  turning  sour  of  a 
cargo  of  wine,  which  are  all  losses  which  rest  where  they  fall.  This 
expression,  as  applied  to  losses  of  this  description,  has  been  said  to 
be  inaccurate ;  but  the  term  average  appears  strictly  not  to  imply  any 
more  than  a  damage'^  [He  also  referred  to  Rosetto  v.  Gumey,  11  C. 
B.  176  (E.  C.  L.  R.  vol.  73),  Duflf  v.  Machenzie,  26  L.  J.  C.  R  813. 
VOL.  I. — 4 
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Also  reported  8  C.  B.  N.  S.  16  (E.  C.  L.  R.  vol.  91);  and  Blackburn, 
J.,  referred  to  Chapman  v.  Benson,  5  C.  B.  330  (E.  0.  L.  R.  vol.  57), 
affirmed  in  Dom.  Proc.,  2  H.  L.  Ca.  696.  Orompton,  J. — I  have 
*4.ftl   *^^*y^   understood    that,   as   applied    to  goods,    *"  particular 

J  average"  and  ''partial  loss"  mean  the  same  thing;  and  I  think 
jou  will  find  it  so  stated  in  Park  on  In8urance.(a)  You  want  to 
make  out  that  there  is  a  kind  of  loss  of  goods  which  is  neither  total 
nor  partial.!  This  question  has  been  much  ventilated  in  America. 
In  Mumford  v.  The  Commercial  Insurance  Company,  5  Johns.  (U.  S.J 
Rep.  262,  where  goods  insured  were  captured  during  the  voyage,  ana 
the  vessel  was  released;  but  the  goods  were  detained  for  further 
proof,  and  were  afterwards  restored  on  payment  of  the  full  freight ; 
but  the  owner  was  obliged  to  hire  another  vessel  to  carry  them  to  their 
place  of  destination ;  it  was  held  that  the  insurer  was  liable  to  pay  this 
additional  or  increased  freight,  being  an  expense  necessarily  incurred 
in  consequence  of  the  capture.  [He  also  cited  Searle  v.  Scovell,  4 
Johns.  Chv  Rep.  (American)  218.  Crompton,  J.— I  do  not  think  that 
Mumford  v.  The  Commercial  Insurance  Company  helps  you;  for 
Kent,  C.  J.,  treats  the  question  before  him  as  one  of  a  loss  or  general 
average.]  At  all  events  the  plaintiffs  are  entitled  to  recover  under 
the  clause  which  authorizes  the  assured  to  sue  and  labour  for  the 
preservation  of  the  subject-matter.  In  2  Phillips  on  Insurance  464 
(3d  ed.),  §  1777,  it  is  said,  "Suppose  the  case  of  an  impending  total 
loss  of  articles  insured  free  of  average,  and  expenses  incurred  to 
avert  it ;  are  these  expenses  within  the  exception,  and  to  be  borne  by 
the  assured  ?  or  are  the  underwriters  liable  for  them,  on  the  ground 
that  they  were  incurred  to  prevent  a  total  loss  for  which  they  would 
have  been  liable  ?"  He  cites  some  authorities  in  which  this  question 
was  presented,  but  not  discussed:  and  adds,  ''Expense  incurred  to 
♦501  P^®'^^^*  ^  *  total  loss  of  an  article  insured  free  from  partial  loss 
^  seems  properly  to  come  under  the  liability  to  '  sue,  labour,  and 
travel'  at  the  expense  of  the  underwriters,  which  the  underwriters 
ought  to  be  liable  to  reimburse  on  such  articles  no  less  than  on 
others." 

Honyman  was  proceeding  to  argue  the  case  on  the  part  of  the 
defendant,  when 

The  Court  said  that  they  would,  if  necessary,  hear  him  on  a  future 
day.  They  added  that  the  point  raised  was  one  of  some  novelty  in 
this  country ;  and  that,  although  they  did  not  entertain  any  doubt 
about  it,  they  deemed  it  right  to  deliver  their  opinion  in  a  formal 
judgment  .  Our.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by  • 

BLA.CKBURN,  J. — ^In  this  case  the  plaintiff  insured  themselves  by 
the  ship  Bombay,  on  a  voyage  to  Kurrachee  or  Bombay,  by  a  policy 
in  the  ordinary  form  of  a  Lombard  Street  policy,  on  "rails  valued  at 
4600t,  warranted  free  from  particular  average;  unless  the  ship  be 
stranded,  sunk,  or  burnt."  It  is  upon  this  warranty  that  our  judg- ' 
ment  depends. 

It  appears,  by  the  statement  in  the  special  case,  that  the  goods 
were  shipped  on  board  the  Bombay,  to  be  carried  on  the  voyage  for 
a  sum,  inaccurately  called  freight,  to  be  paid  here,  ship  lost  or  not 

(o)  See  Tol.  1,  chap.  tL 
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lost.  The  ship  was,  by  perils  of  the  seas,  disabled  and  obliged  to  put 
into  Plymouth,  in  such  a  state  that  she  was  not  worth  repairing; 
and  no  doubt,  therefore,  there  was  what  is  commonly  called  a  con- 
structiye  total  loss  of  the  ship ;  *but  she  was  neither  stranded,  pg^ 
sunk,  nor  burnt.  The  rails — ^the  subject-matter  of  the  insurance  ^ 
— were  saved,  and  were  sent  on  in  other  vessels  to  their  destination ; 
and,  in  order  to  forward  them  to  their  destination,  it  was  necessary 
to  pay  freight  to  the  extent  of  825t  11«.  7cf.  As  the  original  contract 
of  carriage  was  for  a  sum  to  be  paid  here,  ship  lost  or  not  lost,  the 
whole  x)f  this  sum  of  826L  II5,  7d,  was  an  extra  expense  incurred  by 
the  shippers  of  the  goods,  in  consequence  of  the  sea  risk  which  had 
frustrated  the  voyage  of  the  Bombay ;  and  the  question  we  have  to 
determine  is,  whether  the  insured  can  recover  this  sum  on  a  policy 
containing  this  warranty. 

In  M.umford  v.  The  Commercial  Insurance  Company,  5  Johns.  Rep. 
(U.  S.)  262,  cited  1  Phill.  on  Insurance  678,  3d  ed.,  the  insured  on  a 
policy,  in  which  there  was  no  warranty  against  particular  average, 
recovered  in  the  Courts  of  New  York  on  a  claim  similar  to  this.  No 
such  decision  has  been  come  to  in  the  Courts  of  this  country ;  and  we 
are  not  called  upon  in  this  case  to  determine  whether,  in  the  absence 
of  such  a  warranty,  the  party  could  or  could  not  recover ;  for  we  are 
of  opinion  that,  if  he  could  recover,  it  would  be  on  the  ground  that 
the  aisbursement  for  the  extra  freight  was  part  of  the  loss  occasioned 
to  the  owner  of  these  particular  goods  by  the  perils  of  the  seas,  or,  in 
other  words,  a  particular  average  on  these  goods;  and,  therefore, 
within  the  warranty. 

Mr.  James  contended  that  "particular  average"  bore  a  more  re- 
stricted meaning — that  it  was  confined  to  losses  arising  from  injury 
to,  or  deterioration  of,  the  goods  themselves,  and  did  not  include 
expenses  incurred  in  relation  to  the  goods :  but  we  find  no  authority 
for  *this.  In  Arnould  on  Insurance,  p.  970  (2d  ed.),  we  find  the  ^go 
definition  of  a  particular  average  stated  to  be  "loss  arising  from  ^ 
damage  accidentally  and  proximately  caused  by  the  perils  insured 
against,  or  from  extraordinary  expenditures  necessarily  incurred  for 
the  sole  benefit  of  some  particular  interest,  as  of  the  ship  alone,  or 
the  cargo  alone."  And  the  same  learned  author  says,  at  p.  875,  "that 
an  insurance  on  goods  warranted  free  of  average  unless  general,  is 
equivalent  to  an  insurance  against  their  total  loss  only ;"  which  indeed 
necessarily  follows  from  the  definition  already  quoted.  Mr.  Phillips, 
in  his  Treatise  on  Insurance,  §  1422,  defines  particular  average  to  be, 
'*  a  loss  borne  solely  by  the  party  upon  whose  property  it  takes  place^ 
and  is  so  called  in  distinction  from  a  general  average,  for  which 
different  parties  contribute."  The  same  learned  author,  in  §  1767, 
says  that  an  insurance  a^inst  total  loss  only,  and  an  insurance  with 
the  exception  of  particmar  average,  are  equivalent  ibrms. 

No  case  has  been  cited,  nor  are  we  aware  of  the  existence  of  any, 
tending  to  show  that  these  definitions  of  particular  average  are  inac- 
curate. We  think  that  we  must  put  the  same  construction  on  this 
policy  as  if  it  had  been  expressed  to  be  "  against  total  loss  and  general 
average  only ;"  and,  if  so,  it  is  self-evident  that  the  claim  in  the  pre- 
sent case  cannot  be  in  any  way  treated  as  a  total  loss,  or  a  general 
average. 
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It  was,  however,  further  argued  by  Mr.  James,  that  the  plaintiflS 
were  entitled  to  recover  under  the  clause  which  authorizes  the  insured 
to  sue  and  labour  for  the  preservation  of  the  subject-matter  of  the 
insurance.  It  is  not  necessary  to  decide  whether  an  underwriter  on  a 
*531  P^'^^7  against  total  loss  only  is,  under  this  clause,  liable  *for 
J  expenses  incurred  by  the  assured  for  the  purpose  of  rescuing 
the  subject-matter  of  an  insurance  .from  a  state  of  peril  which  might 
have  resulted  in  a  total  loss,  but  did  not.  There  are  reasons  both  for 
and  against  this  stated  by  Mr.  Phillips  in  his  Treatise  on  Insurance, 
§  1777 ;  and  the  question  seems  never  to  have  been  actually  decided. 
But  in  the  present  case  it  does  not  arise.  The  expenses  here  were 
incurred  for  the  purpose  of  forwarding  the  subject-matter  of  insurance 
to  its  destination,  at  a  time  when  the  iron  was  not  in  any  peril  of  total 
loss,  either  actual  or  constructive.  Had  the  insured  chosen,  instead 
of  paying  this  extra  freight,  to  sell  the  rails  in  England,  as  he  miffht 
have  done  if  he  pleased,  he  could  have  made  no  claim  on  the  under- 
writers ;  for  it  would  not  have  been  a  constructive  total  loss,  accord- 
ing to  Bosetto  V.  Gurney,  11  C.  B.  176  (E.  C.  L.  R.  vol.  78),  unless 
the  amount  of  the  extra  freight  exceeded  the  value  of  the  goods  when 
forwarded,  which  is  not  the  case  here;  and  an  actual  total  loss  is  out 
of  the  question. 

It  seems  to  us  that  the  plaintiff  here  cannot  in  any  view  recover, 
unless  we  deprive  the  warranty  of  the  eflfect  which  it  was  intended  to 
have.     We  therefore  give  judgment  for  the  defendant. 

Judgment  for  the  defendant.  . 


»gj^^   *The  QUEEN,  on  the  prosecution  of  the  Churchwardens,  Over- 
^       seers.  Governors,  and  Directors  of  the  poor  of  the  parish  of 
ST.  JOHN,  SOUTH WARK,  Respondents,  v.  RENDLE,  Appellant 
AprU  24. 

Metropolis  Local  Management  AcU, — FowerM  of  new  vestry. — Aftppinimeni  of 
Oovemore  and  Direetore, 

The  p«risb  of  St.  John's,  Sonthwark,  wm,  before  and  at  the  time  of  the  passing  of  The  Metro- 
polis Local  Management  Act,  1855, 18  A  19  Viet  e.  120,  goTorned  by  loeal  Acts,  26  G.  3,  e. 
oxiT.,  and  6  O.  4,  c.  IzzIt.  Under  these  loeal  Aots  the  Toetry  of  the  parish  was  to  appoint 
annnallj,  a  select  restry,  whieh  select  reetry  was  to  nominate^  annaallj,  "  Goreraon  and  Di- 
reeton  of  the  poor  of  the  said  parish,"  who  were  to  make  rates  for  the  relief  of  the  poor  of  tha 
said  parish. 

Held,  that  the  power  to  appoint  the  governors  and  directors  was,  since  the  passing  of  stat 
18  A  19  Vict  c.  120,  transferred  to  the  new  restry  directed  to  be  appointed  by  that  Act,  either 
under  sects.  8,  90,  of  that  Act,  or  iinder  sect  3  of  the  amending  Act,  19  A  20  Vict  e.  112. 

On  appeal  against  a  rate,  made  6th  October,  1859,  for  the  relief  of 
the  poor  of  the  parish  of  Saint  John,  Southwark,  in  the  county  of 
Surrey,  a  case  was  stated  by  consent,  under  an  order  of  Crompton,  J., 
and  was  substantially  as  follows : — 

The  parish  of  St.  John  is  a  parish  which,  previous  to  the  passing 
of  The  Metropolis  Local  Management  Acts,  was  governed  by  certain 
local  Acts,  under  the  powers  of  which  the  above  rate  was  duly  made. 
By  one  of  these  Acts,  26  G.  8,  c.  cxiv.(a)  s.  1,  it  is  enacted  that,  at 

(a)  Local  and  personal,  public.  "  For  ascertaining  and  ooUeeting  the  poor-rates,  and  for 
better  goTeming,  regulating,  maintaining,  and  employing  the  poor  in  the  parish  of  St  Jolui, 
Southwark." 
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the  annual  meeting  to  be  held  in  Whitsun  week  in  each  year,  the 
"churchwardens  and  overseers,  and  vestrymen,"  or  any  eleven  or 
more  of  them,  shall  nominate  and  appoint  ten  substantial  and  discreet 
persons,  residing  in  the  said  parish,"  "who,  together  with  the 
♦churchwardens  and  overseers  of  the  poor  for  the  time  being,  r^gg 
shall  be  called  Governors  and  Directors  of  the  poor  of  the  said  *- 
parish ;"  and  "  shall  assemble  and  meet  together"  "  from  time  to  time, 
as  often  as  occasion  shall  require;"  and  at  such  meeting  or  meetings 
"  shall,  and  they  are  hereby  required  to  make  one  or  more  general 
and  equal  pound  rate  or  rates,  assessment  or  assessments,  for  the 
relief  of  the  poor  of  and  in  the  said  parish,  upon  all  and  every  person 
and  persons  who  do  and  shall  inhabit,  hold,  occupy,  possess,  or  enjoy 
any  land,  ground,  wharf,  house,"  "or  any  other  species  of  property" 
rateable  to  the  relief  of  the  poor  in  the  said  parish,  "  according  to  the 
yearly  rent  or  value  thereof." 

By  another  of  those  Acts,  5  G.  4,  c.  lxxiv.,(a)  s.  8,  it  is  enacted 
"  that  within  twenty  days  after  the  passing  of  this  Act,  a  general 
meeting  of  the  vestrymen  of  the  said  parish  shall  be  convened,"  "and 
all  and  every  persons  and  person  present  at  such  meeting,  and  who 
shall  respectively  be  rated  to  the  relief  of  the  poor  of  the  said 
parish,"  "  upon  a  rental  of  seventy-five  pounds  a  year  or  upwards, 
for  premises  in  his  own  occupation,  and  shall  have  actually  paid  the 
rates  therein  charged  or  imposed."  "shall  then  and  there  choose, 
nominate,  elect,  and  appoint  fifteen  persons  (each  of  whom  shall  be 
rated  to  the  relief  of  the  poor  in  sixteen  pounds  per  annum  or  up- 
wards, in  one  rental)  to  be  select  vestrymen  for  the  said  parish :  and 
the  other  inhabitants  present  at  such  vestry,  and  who  in  and  by  the 
last  poor-rate  assessment  shall  have  been  rated  upon  a  rental  not 
amounting  to  *seventy-five  pounds  a  year,  and  shall  have  actu-  r^g^ 
ally  paid  the  rates  therein  charged  or  imposed,"  "shall  in  like  '- 
manner  then  and  there  choose,  nominate,  elect,  and  appoint  fifteen 
other  persons,  each  of  whom  shall  be  rated  as  aforesaid  to  the  relief 
of  the  poor  at  not  less  than  sixteen  pounds  per  annum,  to  be  select 
vestrymen  for  the  said  parish  in.  conjunction  with  the  other  fifteen 
persons  to  be  chosen,  nominated,  elected,  and  appointed  as  first  here- 
inbefore mentioned ;  and  such  thirty  persons  shall  be  and  be  called 
'select  vestrymen,'  and  shall  constitute  the  select  vestry  of  the  said 
parish"  (with  subsequent  provisions  for  future  annual  elections  in 
Whitsun  week  and  for  going  out  of  office  by  rotation). 

By  sect.  11  of  the  last-mentioned  Act  it  is  enacted  "that  at  the  said 
first  and  at  every  subsequent  annual  meeting  of  the  said  select  vestry- 
men to  be  held  after  the  passing  of  this  Act,  it  shall  be  lawful  to  and 
for  each  of  the  said  two  respective  sets  of  select  vestrymen  assembled 
at  every  such  first  and  every  subsequent  annual  meeting  to  be  held 
after  the  passing  of  this  Act,  to  nominate  and  appoint  five  substantial 
and  discreet  persons  residing  in  the  said  parish,"  "  which  ten  persons 
so  to  be  elected  as  aforesaid,  together  with  the  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  for  the  time  being,  shall  be 
called  'Governors  and  Directors  of  the  poor  of  the  said  parish;'  and 

(a)  Loeal  and  personal,  p'nblio.  "  To  amend  and  enlarge  the  powers  of  sereral  Acts,  so  far 
M  the  same  relate  to  the  right  of  voting  at  reBtries  of  the  parish  of  8L  John,  Soathwark," 
"aad  to  establish  a  select  restrj  within  the  said  parish." 
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such  Governors  and  Directors  shall  and  may  have  and  exercise  all 
the  powers  and  authorities  in  respect  to  the  making  rates  and  assess- 
ments for  the  relief  of  the  poor,  and  also  for  the  better  maintaining, 
governing,  employing,  and  regulating  the  poor,  and  all  other  powers 
and  authorities  given  to  or  vested  in  the  Governors  and  Directors  in 
and  by  the  said  recited  Act  of"  26  G.  8,  c.  cxiv. 
♦571  *Uiider  the  above  Acts,  or  some  or  one  of  them.  Governors 
^  and  Directors  of  the  poor  of  the  said  parish  have  always  from 
time  to  time  since  the  passing  of  those  Acts  been  elected ;  and  by 
them  the  poor-rates  of  the  said  parish  have  always  from  time  to  time 
hitherto  been  made;  and  the  above  rate  of  5th  October,  1859,  was 
made  by  them  in  the  ordinary  and  usual  way,  and  acting  under  the 

Sowers  and  provisions  of  the  said  Acts,  so  far  as  by  law  they  could 
o ;  and  the  said  rate,  subject  to  the  question  raised,  is  in  all  respects 
a  valid  rate. 

After  the  passing  of  the  Metropolis  Local  Management  Acts,  18  & 
19  Vict.  c.  120,  and  19  &  20  Vict.  c.  112,  and  pursuant  to  the  provi- 
sions thereof,  and  before  the  making  of  the  rate  now  appealed  against, 
a  vestry  was  duly  elected  for  the  parish. 

The  question  for  the  opinion  of  the  court  is,  whether  the  rate  is 
valid,  having  been  made  by  the  Governors  and  Directors  under  the 
provisions  of  stats.  26  G.  3,  c.  cxiv.  and  5  G.  4,  c.  Ixxiv. ;  or  whether 
their  power  to  make  such  rates  was  taken  away  by  the  Metropolis 
Local  Management  Acts,  18  &  19  Vict.  c.  120,  and  "19  &  20  Vict.  c. 
112,  or  either  of  them. 

It  was  agreed  that  if  the  rate  had  been  made  before  the  passing  of 
the  said  Metropolis  Local  Management  Acts,  it  would  have  been  a 
valid  rate. 

If  the  Court  should  be  of  opinion  that  it  is  a  valid  rate,  judgment 
to  be  entered  for  the  respondents;  but  if  the  Court  shall  be  of  opinion 
that  the  said  rate  is  invalid,  judgment  to  be  entered  for  the  appellant. 

B,  0.  Rohinsony  for  the  respondents. — The  rate  is  good.  The  Gov- 
♦581  ^^"^^^^  ^^^  Directors,  by  whom  it  was  *made,  were  appointed 
-•  by  the  select  vestry  chosen  under  the  local  Acts.  That  is  a  ves- 
try of  which  the  powers  are  not  transferred,  as  the  appellants  will 
contend  they  are,  to  the  new  vestry  appointed  under  the  Metropolis 
Local  Management  Act,  1855.  (The  Court  then  called  on  the  other 
side.) 

Knappf  for  the  appellants. — The  rate  is  bad,  having  been  made  by 
a  body  which  has  now  no  jurisdiction.  Sec.  8  of  stat.  18  &  19  Vict. 
Q.  120,  enacts  that  the  new  vestry  chosen  as  provided  by  the  Act, 
'*  shall  forthwith  be  deemed  to  constitute  the  vestry  of  such  parish, 
and  shall  supersede  any  existing  vestry  therein,  and  exercise  the 
powers  and  privileges  held  by  such  existing  vestry,"  save  as  provided 
by  the  Act.  Such  new  vestry  therefore  ought  to  have  appointed  the 
Governors  and  Directors.  In  Vaughan  v.  Imray,  1  E.  &  E.  633  (E. 
C.  L.  R.  vol.  103),  the  effect  of  stat.  18  &  19  Vict.  c.  120,  in  transferring 
to  the  new  vestry  the  powers  and  duties  of  old  vestries  under  local 
Acts,  was  fully  discussed.  [Crompton.  J. — There  it  was  held  that 
the  old  vestries  had  no  longer  power  to  make  rates,  their  functions  in 
that  respect  being  transferred  to  the  new  vestry.  The  question  here 
is.  whether,  although  the  power  of  rating  be  transferred  to  the  new 
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vestry,  the  select  vestry  still  retain  their  power  to  appoint  the  Gov- 
ernors and  Directors.]  The  old  select  vestry  are,  under  the  local  Acts: 
to  be  elected  annually  by  and  out  of  the  general  vestry :  it  is  clear, 
therefore,  that  the  power  in  question  is  one  of  those  "powers  and 
privileges"  which  are  now  transferred  to  the  new  vestry  by  stat.  18  & 
19  Vict.  c.  120,  s.  8.  Even  if,  as  may  perhaps  be  contended  on  the 
other  side,  such  powers  and  privileges  do  not  include  *the  power  r-^^^ 
of  making  poor-rates;  that  power  is  expressly  transferred  to  ^ 
the  new  vestry  by  sec.  3  of  the  amending  Act,  19  &  20  Vict.  c.  112^ 
which  enacts  that  "  all  the  duties,  powers,  and  privileges  (including 
such  as  relate  to  the  affairs  of  the  church,  or  the  management  or 
relief  of  the  poor,  or  the  administration  of  any  money  or  other  pro- 
perty applicable  to  the  relief  of  the  poor)  which  might  have  been 
performed  or  exercised  by  any  open  or  elected  or  other  vestry  or  any 
such  meeting  as  aforesaia  in  any  parish,  under  any  local  Act  or  other- 
wise, at  the  time  of  the  passing  of"  stat.  18  &  19  Vict.  c.  120,  "shall 
be  deemed  to  have  become  transferred  to  and  vested  in  the  vestry 
constituted  by  such  last-mentioned  Act."  It  is  true  that  the  proviso 
which  follows  provides  "  that  all  duties  and  powers  relating  to  the 
affairs  of  the  church,  or  the  management  or  relief  of  the  poor,  or  the 
administration  of  any  money  or  other  property  applicable  to  the 
relief  of  the  poor,  which  at  the  time  of  the  passing  of  the  said  Act 
were  vested  in  or  might  be  exercised  by  any  guardians,  governors, 
trustees,  or  commissioners,  or  any  body  other  than  any  open  or  elected 
or  other  vestry,"  &c.,  "  shall  continue  vested  in  and  be  exercised  by 
such  guardians,  governors,  trustees,  or  commissioners,"  &c.  But  the 
powers  in  question  were  exercised  by  the  vestry,  and  not  by  any  other 
body ;  and  are  therefore  not  within  the  proviso.  [Crompton,  J. — 
That  seems  to  be  so.  The  argument,  therefore,  for  the  appellants,  is, 
that  if  this  power  to  appoint  Governors  and  Directors  is  a  matter 
relating  to  the  management  or  relief  of  the  poor,  or  the  administra- 
tion of  money  applicable  to  such  relief,  it  is  transferred  to  the  new 
vestry,  under  sect.  3  of  the  amending  Act :  and  that,  if  it  be  not  such 
a  matter,  it  is  *  transferred  from  the  old  vestry  to  the  new,  ^^^q 
under  sects.  8,  90,  of  the  first  Act.]  That  is  the  dilemma  in  *- 
which  the  respondents  are  placed. 

JB.  C.  Bobimon,  in  reply. — The  election  of  the  Governors  and  Di- 
rectors is  a  matter  which  falls  within  the  proviso  of  sect.  8  of  the 
amending  Act.  [Crompton,  J. — How  can  you  show  that  the  power 
of  electing  them  was  ever  vested  in  *'any  guardians,  governors,"  &c., 
"or  any  body  other  than  any  open  or  elected  or  other  vestry?"]  It 
is  clear  that  the  power  to  make  rates,  which  was  a  power  "  relating 
to  the  management  or  relief  of  the  poor,"  was  vested  by  the  locjd 
Acts  (which  are  still  unrepealed),  in  the  Governors,  at  the  time  of  the 
passing  of  The  Metropolis  Local  Management  Act,  1855.  And  the 
proviso  directs  that  in  such  cases  the  powers  shall  remain  in  and  be 
exercised  by  "  such"  "  Governors :"  that  is,  by  Governors  elected  in 
the  same  manner  as  under  the  local  Acts.  [Blackburn,  J. — I  think 
that  construction  cannot  be  supported.  Crompton,  J. — And,  even  if 
the  power  to  make  these  rates  were  not  a  power  relating  to  the 
management  or  relief  of  the  poor,  it  would  still  have  been  transferred 
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to  tlie  new  vestry  imder  the  first  Act.    I  think  that  the  dilemma 
which  has  been  already  suggested  is  unanswerable.] 
Per  Curiam. — (Crompton,  Hill,  and  Blackburn,  Js.] 

Judgment  for  the  appellants. 


^«.T  ♦The  QUEEN  v.  The  Guardians  of  the  Poor  of  the  CAM- 
^^J  BRIDGE  Union.     April  24. 

LuncUic  Asylums  Act,  16  dh  17  Vict.  c.  97. — Power  of  Sessions  to  adjourn  apart  heard 

appeal, 

1.  The  general  power  of  a  Court  of  Quarter  Sessions  to  adjonm  to  the  next  Sessions  the 
hearing  of  an  appeal,  where  the  particular  Act  giving  the  appeal  does  not  limit  the  hearing  and 
determination  of  it  to  one  Sessions  only,  extends  to  cases  where  the  hearing  of  the  appeal  has 
eommenoed  and  the  evidence  is  partly  before  the  Court.  The  Sessions  have  power,  in  saeh  % 
case,  to  a4Joum  the  further  hearing  to  the  next  Sessions,  for  the  purpose  of  additional  evidence 
being  procured :  or  for  any  cause  which,  in  their  discretion,  may  render  the  adjournment 
expedient 

2.  Sessions  may  exercise  this  power  of  atyoumment  in  appeals  under  The  Lunatic  Asylums 
Act,  16  A  17  Vict.  c.  97 ;  the  Act  not  limiting  the  hearing  and  determination  to  the  Sesaiona 
for  which  the  appeal  is  entered,  or  at  which  it  is  first  gone  into. 

On  an  appeal  against  an  order  of  two  justices  of  the  borough  of 
Birmingham,  dated  14th  May,  1860,  under  The  Lunatic  Asylums  Act, 
16  &  17  Vict.  c.  97,  adjudging  the  parish  of  St.  Edward,  Cambridge, 
to  be  the  place  of  the  last  legal  settlement  of  William  Ind  Hailstone, 
a  pauper  lunatic  confined  in  the  lunatic  asylum  of  the  borough  of 
Birmingham,  and  ordering  the  payment  by  the  guardians  of  the  poor 
of  the  Cambridge  Union  of  the  sums  incurred  or  to  be  incurred  for 
the  maintenance  of  the  pauper,  and  which  appeal  came  on  to  be  heard 
at  Warwick,  at  the  Midsummer  Quarter  Sessions  of  the  peace  for  the 
county  of  Warwick,  held  on  4rth  July,  1860 ;  the  Court  adjourned  the 
further  hearing  of  the  appeal  to  the  then  next  Quarter  Sessions  of 
the  peace,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench  on 
the  following  case. 

*fi21  ^^^  settlement  relied  upon  by  the  respondents  at  ♦the  trial 
J  of  the  appeal  was  a  settlement  by  apprenticeship :  and,  in  sup- 
port of  this  settlement,  and  in  order  to  enable  them  to  give  secondary 
evidence  of  the  indenture  of  apprenticeship  of  the  pauper,  the  respond- 
ents called  evidence  to  prove  a  proper  search  for  the  indenture,  and 
the  loss  of  the  same.  The  Sessions,  on  hearing  this  evidence,  and 
on  the  objection  of  the  appellants,  held  that  a  sufficient  search  for- the 
missing  indenture  had  not  been  made  by  the  respondents,  and  refused 
to  admit  secondary  evidence  of  the  same. 

The  respondents  then  applied  to  the  Sessions  to  adjourn  the  further 
hearing  of  the  appeal  to  the  then  next  Quarter  Sessions  of  the  peace, 
in  order  to  enable  them  to  make  further  search  for  the  said  mis3ing 
indenture. 

On  the  part  of  the  appellants  it  was  objected  that  stat.  16  &  17  Vict, 
c.  97,  limited  the  jurisdiction  of  the  Sessions  over  the  appeal  to  the 
particular  Sessions  at  which  the  same  was  then  being  tried,  and  the 
Sessions  had  no  power  to  adjourn  the  further  hearing  of  the  appeal, 
as  contended  for  by  the  respondents ;  and  that  no  subsequent  Sessions 
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had  power  over  the  appeal,  and  that  the  order  of  14th  May,  1860, 
ought  to  be  quashed,  there  being  no  evidence  before  the  Sessions  to 
support  the  same. 

The  Sessions  held  that  they  had  jurisdiction  to  adjourn  the  further 
hearing  of  the  appeal  to  the  then  next  Quarter  Sessions  of  the  peace ; 
and  they  made  an  order  adjourning  the  same  accordingly,  on  payment 
of  the  costs  of  the  day  by  the  respondents  to  the  appellants,  subject 
to  the  opinion  of  the  Court  of  Queen's  Bench  on  this  point.  And  at 
the  then  next  Quarter  Sessions  of  the  peace,  held  at  Warwick  on  16th 
October,  1860,  *the  Court,  on  application  of  the  respondents,  r^^o 
and  for  the  purposes  of,  and  without  prejudice  to,  this  case,  ^ 
further  adjourned  the  hearing  of  the  appeal  to  the  then  next  Quarter 
Sessions  of  the  peace  for  th^  county. 

If  this  Court  should  be  of  opinion  that  the  decision  of  the  Court 
of  Quarter  Sessions  was  incorrect  on  this  point,  and  that  they  had  no 
jurisdiction  to  adjourn  the  further  hearing  of  the  appeal,  then  the 
orders  of  Sessions  adjourning  the  further-  hearing  of  the  appeal,  and 
the  order  of  14th  May,  1860,  to  be  quashed. 

Macaulay  and  E.  Ghandos  Leigh,  for  the  respondents. — The  adjourn- 
ment was  valid.  Sessions  have  a  general  power  to  adjourn  the  hear- 
ing of  an  appeal.  [Crompton,  J. — Have  they  the  power,  in  every 
case,  to  adjourn  an  appeal  which  has  been  entered  upon  and  partly 
heard  ?]  That  point  was  not  raised :  the  only  question  was,  whether 
the  particular  statute,  16  &  17  Vict.  c.  97,  takes  away  the  power  of 
adjournment  in  appeals  against  orders  of  settlement  and  maintenance 
under  that  Act.  Sect.  108  enacts  that  the  "  Sessions,  upon  hearing 
said  appeal,  shall  have  full  power  finally  to  determine  the  matter." 
But  that  is  not  inconsistent  with  their  power  to  adjourn  before  finally 
determining.  They  would  certainly,  have  power  to  adjourn  after 
hearing,  and  before  giving  judgment:  and  there  is  no  reason  why 
they  should  not  adjourn  at  an  earlier  stage,  in  order  to  allow 
fi-esh  evidence  to  be  brought  forward.  [Crompton,  J. — In  the 
latter  case,  would  the  appeal  have  to  be  heard  again  de  novo,  or 
resumed  at  the  point  at  which  it  was  adjourned  ?  I  think  it  can 
hardly  be  said  that  the  Sessions  have  not  the  power  of  adjourn- 
ment *contended  for;  though  it  would  not  be  a  safe  practice  to  r^n^ 
exercise  it.  Blackburn,  J. — Here  the  appellants  did  not  con-  ^ 
sent  to  the  adjournment.]  Their  consent  was  not  essential.  In  Eex  v. 
The  Justices  of  Wilts,  13  East  352,  where,  by  a  local  enclosure  Act, 
it  was  enacted  that,  in  case  of  an  appeal  to  the  Sessions,  "  the  justices 
at  the  said  General  Quarter  Sessions  are"  ''required  to  hear  and 
determine"  such  appeal,  it  was  held  that  the  Sessions  had  power  to 
adjourn  the  hearing  of  the  appeal,  upon  good  cause  appearing  to 
them  for  such  adjournment.  Lord  Ellenborough,  C.  J.,  there  says, 
"  I  hold,  without  any  doubt,  that  the  Court  who  are  to  try  the  appeal 
have  an  incidental  authority  to  adjourn  it,  when  once  properly  lodged, 
if  it  be  necessary  for  the  advancement  or  convenience  of  justice ;  and 
that  the  Sessions  are  to  judge  of  the  proper  occasion  of  doing  so." 
In  Rex  V.  Kimbolton,  6  A.  &  E.  603  (E.  C.  L.  R.  vol.  83),  which  was 
an  Appeal  under  stat.  4  &  5  W.  4,  c.  76,  the  Court  held  that  the  Ses- 
sions had  an  incidental  power  to  adjourn,  and  Coleridge,  J.,  said: 
*' Every  Court  of  justice  has  an  incidental  power  of  adjourning,  unless 
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where  they  are  bound  by  the  positive  words  of  a  statute."  In  Begina  v. 
Belton,  11  Q.  B.  379  (E.  C.  L.  R.  vol.  68),  it  waa  held  that  the  Sessions 
could  not  adjourn  an  appeal  under  the  Victuallers'  Licensing  Act,  9 
G.  4,  c.  61,  against  the  refusal  of  a  license,  for  the  purpose  of  award- 
ing costs  there  after  a  taxation  in  the  interval.  And  in  Bowman  v, 
Blyth,  7  E.  &  B.  26  (E.  C.  L.  B.  vol.  90),  it  was  held  that  the  Sessions 
could  not  adjourn  the  consideration  of  a  table  of  fees  to  be  taken  by 
the  clerks  of  justices,  made  and  submitted  to  the  Sessions  under  stat. 

♦651  ^^  ^'  ^*  ^'  ^^'  ®^*'  ^^  ®^^^  ^^  *those  cases,  the  Court,  in  giving 
^  judgment,  distinctly  stated  that  their  decision  was  based  upon 
the  language  of  the  particular  statute  creating  the  appeal,  and  was 
not  to  be  considered  as  questioning  the  general  power  of  Sessions  to 
adjourn.  [Crompton,  J. — ^In  Regina  v,  Kendal,  1  E.  &  E.  492,  I  am 
reported  to  have  said,  "  If  the  case  had  really  been  entered  upon,  it 
could  not  have  been  adjourned,  any  more  than  a  cause  at  Nisi  Prius, 
on  the  ground  of  the  absence  of  a  material  witness."  I  ought  rather 
to  have  said  that  it  could  not  be  adjourned  except  for  strong  and 
peculiar  reasons.]  Those  reasons  are  for  the  Sessions:  Ex  parte 
Becke,  8  B.  &  Ad.  704  (E.  C.  L.  R.  vol.  23).  In  Keen  v.  The  Queen, 
10  Q.  B.  928  (E.  C.  L.  R.  vol.  59),  it  was  contended  that  the  Sessions 
had  no  power  to  respite  a  judgment  from  one  Sessions  to  another, 
without  adjourning  the  Sessions,  inasmuch  as,  otherwise,  the  Sessions 
which  gave  the  judgment  would  not  be,  technically,  the  same  Sessions 
as  that  before  which  the  case  was  heard.  But  the  Court  held  that 
that  was  not  so,  inasmuch  as  the  Sessions  were  held  under  one  con- 
tinuing commission.  Lord  Den  man,  C.  J.,  said,  ''It  is  assumed  that  a 
subsequent  Session  is  a  diflferent  Court  from  a  former  Session.  But 
it  is  clearly  the  same  Court.  The  whole  body  of  justices  constitute 
the  Court.  Such  a  Court"  "possesses,  as  incident  to  its  jurisdiction, 
the  power  of  adjournment." 

Hiiddleston  and  Isaac  Spooner,  for  the  appellants. — There  is  no 
authority  for  the  position  that  the  Sessions  can  adjourn  the  further 
hearing  of  an  appeal,  after  it  has  been  once  commenced  and  partly 
*661  ^^^^^-  Such  *power  can  exist  only  by  statute:  and,  not  only 
J  is  there  no  statute  giving  such  power  to  adjourn,  but,  as  regards 
this  particular  case,  the  statute  under  which  the  appeal  was  made 
distinctly  excludes  such  power.  [Crompton,  J. — Would  not  an 
adjournment  of  this  kind  be  rather  in  the  nature  of  a  respite  under 
the  old  Acts  ?]  The  power  to  respite,  in  the  same  way,  exists  only 
by  statute,  9  G.  1,  c.  7,  s.  8.  And  here  the  statute  excludes  such 
power.  Here,  moreover,  the  hearing  of  the  appeal  had  already  com- 
menced. In  Bac.  Abr.,  vol.  2,  p.  477  (7th  ed.),  it  is  laid  down  that, 
'*  when  the  justices  are  once  legally  convened,  they  cannot  adjourn 
any  matter  depending  before  them,  without  expressly  adjourning  the 
Sessions  also ;"  citing  Rex  v.  Reading,  Ca.  temp.  Hard.  79.  [Black- 
BUKN,  J. — That  case  seems  an  authority  that  the  Court  fias  the  power 
to  adjourn.]  It  does  not  distinctly  appear  that  the  hearing  of  the 
appeal  had  commenced.  The  observations  of  the  Court  in  Rex  v. 
The  Justices  of  Wilts,  13  East  352,  and  Rex  v.  Kimbolton,  6  A.  &  E. 
603  (E.  C.  L.  R.  vol.  33),  cited  for  the  respondents,  and  the  decision 
in  Regina  v.  The  Justices  of  Warwickshire,  28  L.  J.  M.  C.  249,  apply 
only  to  the  case  of  an  appeal  duly  lodged,  but  not  yet  entered  upon. 
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In  the  same  way,  a  Court  sitting  at  Nisi  Prius  could  not,  before  the 
passing  of  The  CJommon  Law  Procedure  Act,  1854,  17  &  18  Vict.  c. 
125,  8,  19,  have  adjourned  a  part  heard  cause :  its  only  power  of 
adjournment  was  under  stat.  1  Ed.  6,  c.  7,  referred  to  in  Hale's  His- 
tory of  the  Pleas  of  the  Crown,  vol.  ii.  c.  4.  [Crompton,  J. — That 
was  a  power  only  to  adjourn  the  writ  of  assize,  a  writ  of  a  very  pecu- 
liar nature.  Before  the  Common  Law  Procedure  Act,  1854,  a  Judge 
at  Nisi  Prius  could  *not  have  adjourned  a  part  heard  cause,  be-  r^^^ 
cause,  in  fact,  that  would  be,  not  an  adjournment,  but  a  new  *- 
process  under  a  new  commission ;  and  there  would  be  a  new  Judge 
and  a  new  jury.]  Here,  also,  as  the  Sessions  are  Judges  both  of  fact 
and  law,  there  might  also  be  a  new  Judge  and  a  new  jury.  Further, 
as  has  already  been  said,  the  Act  under  which  this  appeal  is  made 
excludes  all  power  to  adjourn  under  these  circumstances.  Sect.  108 
provides  that  ''such  Sessions,  upon  hearing  the  said  appeal,  shall 
We  full  power  finally  to  determine  the  matter."  *'Such  Sessions" 
must  refer  to  the  Sessions  mentioned  in  the  earlier  part  of  the  section, 
that  is,  "the  next  General  Quarter  Sessions."  And  the  words  ''upon 
hearing  the  said  appeal"  clearly  point  to  a  decision  and  a  hearing  at 
one  and  the  same  Sessions.  Moreover,  sect.  128,  which  expressly 
gives  the  Sessions  power  to  adjourn  an  appeal  against  orders  "other 
than  orders  adjudicating  as  to  the  settlement  of  any  lunatic  pauper," 
or  his  maintenance,  deprives  the  Sessions,  by  implication,  of  power 
to  adjourn  appeals  against  such  last-mentioned  orders.  Regina  t. 
Belton,  11  Q.  B.  379  (E.  C.  L.  R.  vol.  63),  and  Bowman  v.  Blyth,  7 
E.  k  B.  26  (E.  C.  L.  R.  vol.  90),  are  authorities  in  favour  of  the 
appellants.  The  language  of  the  particular  statute  in  each  case  was 
very  similar  to  that  of  stat.  16  &  17  Vict.  c.  97.  [Crompton,  J.— In 
Rex  V.  Hedingham  Sible,  Burr.  Sett.  Ca.  112,  it  was  held  that,  if  the 
Sessions  refer  a  case  conditionally  to  the  next  Judge  of  assize,  they 
must  continue  the  appeal  by  adjournment  to  a  future  Sessions.] 
There,  also,  the  report  does  not  state  clearly  at  what  stage  the  appeal 
was  adjourned,  or  whether  it  was  considered,  by  the  Court,  that  any 
adjournment  would  have  been  good  if  *the  hearing  had  once  r^^g 
commenced.  And  here  the  general  power  to  adjourn,  even  if  it  *- 
exist  onder  those  circumstances,  is  taken  away  by  the  particular 
statute. 

Crompton,  JJ(a) — I  am  of  opinion,  upon  the  whole,  that  the  Ses- 
sions had  jurisdiction  to  adjourn  the  hearing  of  this  appeal.  The 
jurisdiction  is  one  which  should  be  exercised  with  very  great  caution, 
and  only  when  the  interests  of  justice  positively  require  it;  but  I 
think  the  jurisdiction  exists.  In  Begina  v.  Kendal,  1  E.  &  E.  492,  I 
seem  to  have  somewhat  hastily  assumed  that,  if  the  hearing  of  the 
appeal  had  once  been  entered  upon,  the  case  could  not  be  adjourned. 
I  ought  rather  to  have  said  that  it  ought  not  to  be  adjourned,  except 
under  very  peculiar  circumstances.  Then,  the  Sessions  having  this 
general  power  of  adjournment,  I  do  not  see  anything  in  the  present 
case  to  distinguish  it  from  the  ordinary  class  of  appeals  at  Sessions,  in 
which  it  has  been  held,  as  in  Regina  v.  The  Justices  of  Warwickshire, 
28  L.  J.  M.  C.  249,  that  that  power  may  be  exercised.  Regina  v. 
Belton,  11  Q.  B.  379  (E.  C.  L.  R.  vol.  63),  and  Bowman  v.  Blyth,  7 

(a)  Cookbarn,  C.  J.,  wu  absent. 
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E.  &  B.  26  (E.  C.  L.  R.  vol.  90),  are  distinguishable ;  because  the  words 
of  the  particular  statute,  in  each  of  those  cases,  clearly  limited  the 
power  of  hearing  and  adjudication  to  the  one  particular  Sessions  at 
which  the  matter  was  to  come  on  for  hearing.  It  is  contended  by 
the  appellants  that  a  similar  limit  is  imposed  by  the  statute  in  this 
case :  out  I  see  nothing  in  its  language  to  support  such  a  contention. 
As  regards  the  mode  of  adjournment,  I  should  say  that  the  whole 
appeal  ought  to  be  reheard  at  the  Session  to  which  it  is  adjourned, 
^^ggi  The  authorities,  *however,  are  strong  to  show  that  that  is  not  a 
^  necessary  condition  of  the  adjournment :  but  that,  in  some  cases, 
even  when  the  hearing  of  the  appeal  has  commenced,  the  final  deter- 
mination of  it  may  be  adjourned,  by  entering  continuances  to  the 
next  Sessions.  It  has  been  held  that  this  may  be  done  for  the  pur- 
pose of  obtaining  the  opinion  of  a  Judge  of  assize.  Why  should  it 
not  be  done  in  other  cases,  when  the  interests  of  justice  make  it  advi- 
sable? In  Rex  V.  Hedingham  Sible,  Burr.  Sett.  Ca.  112,  where  an 
order,  founded  upon  the  decision  of  a  Judge  of  assize  to  whom  the 
case  was  referred,  was  held  bad,  because  there  had  been  no  adjourn- 
ment by  continuance,  it  does  not  appear,  from  the  report,  that  any 
opinion  was  expressed  against  the  validity  of  an  adjournment,  by 
continuance,  of  an  appeal  which  had  been  only  partly  heard ;  and  the 
expression  that  "  the  Sessions  could  not  take  the  matter  up  again," 
looks  as  if  the  case  had  been  partly  entered  upon  before  it  was  refer- 
red. In  Regina  v.  Reading,  Ca.  temp.  Hard.  79,  cited  in  Bacon's 
Abridgment,  it  seems,  especially  from  the  judgment  of  Lord  Hard- 
wicke,  as  if  the  case  had  been  half-heard  before  it  was  adjourned  for 
the  opinion  of  the  judges.  The  present  case  has  been  very  ingeni- 
ously argued,  and  I  have  not  been  without  doubt  during  the  discus- 
sion: but,  upon  the  whole,  I  am  of  opinion  that  there  is  nothing  to 
show  that  the  Sessions  have  not  jurisdiction,  either  to  respite  an 
appeal  of  this  nature,  or,  if  it  has  been  partly  heard,  to  enter  continu- 
ances, and  adjourn  it  to  the  next  Sessions.  '  I  think  that  such  power 
is  included  in  their  general  jurisdiction;  but  it  is  a  power  which 
should  be  exercised  most  sparingly  and  cautiously.  My  brother 
^^Q-.  Hill  (a)  desires  me  to  say  *that,  as  far  as  he  is  enabled  to  judge 
-'  from  what  he  heard  of  the  argument,  his  opinion  agrees  with 
mine. 

Blackburn,  J. — I  am  of  the  same  opinion.  As  to.  the  effect  of 
the  particular  statute,  I  think  it  leaves  the  Sessions  the  same  power 
of  aajournment  as  that  which  they  have  generally  in  cases  of  appeal, 
and  which  is  laid  down  by  Lord  EUenborough,  0.  J.,  in  Rex  v.  The 
Justices  of  Wilts,  13  East  858.  It  is  possible  that  he  did  not,  at  the 
time,  contemplate  the  case  of  a  part-heard  appeal :  and  the  question 
is,  does  the  fact  of  the  appeal  having  been  partly  heard  create  an  ex- 
ception to  the  general  rule  ?  There  is  no  doubt  that  considerable 
inconvenience  may  arise  from  an  adjournment  in  such  a  case ;  and,  at 
all  events,  the  Sessions  are  bound  to  exercise  great  caution  in  so 
adjourning :  but  I  cannot  find  anything  to  show  that  this  power  of 
adjournment  is  limited  to  cases  where  the  hearing  of  the  appeal  has 
not  commenced;  Whether  the  circumstances  of  this  particular  case 
warranted  the  Sessions  in  adjourning  I  do  not  take  upon  myself 

(o)  Hill,  J.,  had  left  the  Conrt  during  the  argument 
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to  say,  as  we  have  not  sufficient  materials  for  a  decision  before  us. 
But  it  is  clear  that  there  may  be  instances  in  which  an  adjournment 
under  such  circumstances  would  be  expedient :  and  both  Rex  v.  Hed- 
ingham  Sible,  Burr.  Sett.  Oa.  112,  and  Rex  v.  Reading,  Ca.  temp. 
Hard.  79,  seem  to  have  been  cases  in  which  the  justices  adjourned 
after  having  partially  heard  the  evidence.  Lord  Hardwicke  says,  in 
the  latter  case,  "Where  an  appeal  is  lodged  in  the  Sessions,  it  is 
necessary  that  they  make  a  direct  and  final  judgment,  and  they  can- 
not refer  it  to  the  Judges  of  assize  for  their  judgment :  Salk.  480 ;" 
"  but  then  it  cannot  be  doubted  but  *that  they  may  continue  r^-. 
over  the  determination  on  the  appeal  by  a  proper  adjournment,  ^ 
either  to  take  the  advice  of  the  judges,  or  for  any  other  reason."  If 
I  understand  this  passage  rightly,  Lord  Hardwicke  means  that  the 
justices  have  power  to  adjourn  the  hearing,  even  if  commenced,  for 
any  reason  which  may  seem  good  to  them.  I  think,  therefore,  that 
the  respondents  are  entitled  to  our  judgment :  but  I  hope  it  will  be 
understood  that  the  great  inconvenience  which  would  attend,  in  many 
cases,  the  exercise  of  the  power  of  adjournment,  should  cause  it  to 
be  exercised  sparingly.  Judgment  for  the  respondents. 


THE  QUEEN  v.  The  Governor  and  Committee  of  The  LICENSED 
VICTUALLERS'  SOCIETY.    April  24. 

B^tteabUUy  of  School-house. — Beneficial  occupation. — ChariiahU  pwrpoies. 

Th«  Society  of  Lioenwd  Vietoallers  founded  for  the  parpose  of  reliering  distrened  membera 
ffon  ita  tuDdg,  WM  ineorporated  by  Royal  eharter.  The  -Society  maintained  a  sohool  for  the 
•dacatioDy  free  of  eliarge,.of  the  children  of  decayed  or  deoeaaed  licensed  yictaallera;  and  pos- 
•eaaell  a  school-house  and  other  premisesi  used  for  that  purpose.  The  charter  prorided  that 
the  management  of  the  Society  should  be  intrusted  to  a  Qovemor  and  Committee :  and  that  the 
members  of  the  Society  should  meet  quarterly,  and  should  have  power,  at  such  meetings^  to 
make  by-laws.  One  of  these  by-laws,  so  made,  provided  that  these  quarterly  meetings  should 
be  held  on  tlie  premises  of  the  Society's  school,  or  at  such  other  place  as  the  Governor  and 
Committee  might  appoint    These  meeUngs  were  accordingly  held  on  the  premises. 

On  appeal  by  the  Society  against  a  poor-rate,  a  general  rate  for  defraying  the  expenses  of 
The  Metropolis  Local  Management  Act,  and  a  sewers-rate  for  defraying  the  expenses  of  the 
main  drainage,  assessed  upon  them  in  respect  of  the  premises  in  question : 

Held,  that  the  Society  had  a  beneficial  occupation  of  the  premises,  and  were  rateable  in 
reapeet  of  them. 

This  was  a  case  stated  under  stat.  12  k  13  Vict.  c.  46,  s.  11 :  and 
was  snbsta'ntiallj  as  follows. 

The  Governor  and  Committee  of  The  Licensed  Victuallers'  Society 
had  been  assessed  to  the  rate  for  the  relief  *of  the  poor  for  the  ^^,.^0 
parish  of  St.  Mary,  Lambeth,  made  on  17th  January,  1860,  in  l- 
respect  of  the  premises  hereinafter  mentioned,  and  described  in  the 
rate  as  a  school-room,  house,  ground,  and  buildings,  situate  in  Ken- 
nington  Lane,  in  the  said  parish,  and  known  as  "  The  Licensed  Victual- 
lerg»  School." 

The  Governor  and  Committee  had  also  been  assessed  to  the  general 
rate  for  defraying  expenses  of  highways  and  other  expenses  of  exe- 
cuting The  Metropolis  Local  Management  Act  (excepting  lighting  and 
Mwers)  made  on  the  same  day  in  respect  of  the  same  premises. 

The  Governor  and  Committee  had  also  been  assessed  to  the  sewers- 
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rate,  made  on  the  1st  November,  1850,  for  defraying  the  expenses  of 
the  main  drainage,  at  3d  in  the  pound  on  houses  and  buildings,  and 
three  farthings  in  the  pound  on  land,  in  respect  of  the  same  premises. 

The  Society  of  Licensed  Victuallers  is  incorporated  by  Royal  Char- 
ter, dated  3d  May,  1836,  by  the  name  and  style  of  "The  Society  of 
Licensed  Victuallers."  The  charter  (a  copy  of  which  accompanied 
and  formed  part  of  the  case)  recited,  amongst  other  things,  that  "The 
Friendly  Society  of  Licensed  Victuallers"  had  been  formed  in  1793, 
and  that,  for  the  purpose  of  forming  a  permanent  fund  for  the  relief 
of  the  sick,  infirm,  and  distressed  brethren,  a  capital  was  subscribed, 
and  the  publication  of  a  daily  morning  newspaper  commenced,  on 
8th  February,  1794,  called  The  Morning  Advertiser,  the  profits 
arising  from  which  had  been  "and  still  were  applied  to  the  purposes 
of  the  said  Society ;  and  that  a  school  was  established  in  Kennington 
Lane,  in  the  county  of  Surrey,  for  educating  the  children  of  distressed, 
decayed,  and  deceased  licensed  victuallers.  The  charter,  after  incor- 
porating the  said  Society  by  the  name  of  "  The  Society  of  Licensed 
*7^1  *^^^t"*ll®rs,"  declared  that  the  male  members  should  meet  not 
,  J  less  than  four  times  a  year  for  the  purposes  of  the  Society,  and 
at  such  meetings  might  make  by-laws  for  carrying  out  the  objects  of 
the  Society.  The  charter  also  provided  that  the  executive  business 
of  the  Society  should  be  vested  in  "  the  Committee  of  Management," 
consisting  of  twenty -three  persons  elected  by  and  among  the  mem- 
bers, one  of  which  twenty -three  was  to  be  called  "  the  Governor"  of 
the  Society. 

The  newspaper  mentioned  in  the  charter  has  continued  to  be  pub- 
lished ever  since  the  date  of  the  charter. 

By-laws  have  been  made  from  time  to  time  in  the  manner  provided 
in  tne  charter.  By  one  of  the  by-laws  it  was  provided  that,  out  of 
the  profits  of  the  newspaper,  certain  annual  amounts  should  be  appro- 

Eriated  to  various  charitable  "  funds"  of  the  Society :  and  that  any 
alance  remaining  should  be  divided  among  the  members  entitled  to 
participate.  By  another  by-law  it  was  provided  that  the  four  quar- 
terly meetings  of  the  Society  should  be  held  "  in  the  premises  of  the 
said  Society's  school,  or  at  such  other  place  as  the  said  Governor  and 
Committee  of  management"  "may  appoint." 

The  premises  rated  are  the  freehold  property  of  The  Society  of 
Licensed  Victuallers,  and  are  used  for  the  purposes  of  a  school  for  the 
benefit  of  the  children  of  licensed  victuallers,  and  for  the  other  pur- 
poses mentioned  in  the  by-laws  in  respect  of  the  user  of  the  school 
as  hereinafter  mentioned.  The  children  are  maintained,  clothed,  and 
educated  therein  free  of  charge. 

The  school-house  contains  suitable  apartments  for  the  masters  and 
mistresses,  children,  and  servants  of  the  institution,  and  also  a  large 
^^^-|  hall  in  which  the  quarterly  *and  other  meetings  of  the  Society, 
-'   upon  the  general  business  of  the  Society,  are  held. 

The  newspaper  in  the  charter  and  by-laws  mentioned,  and  the 
school,  are  managed  by  the  Governor,  Committee,  trustees,  auditors, 
and  other  officers  of  the  said  Society.  The  profits  arising  from  the 
newspaper  are  applied  as  provided  for  in  the  bv-laws. 

The  Governor  and  Committee  contended  that  they  had  no  bene- 
ficial occupation  of  the  said  school-house,  and  were  not  liable  to  be 
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rated  to  the  poor-rate,  general  rate,  and  sewers-rate,  or  any  or  either 
of  those  rates,  in  respect  of  the  school-house. 

If  the  Court  should  be  of  opinion  that  the  Governor  and  Committee 
were  liable  to  be  rated  to  the  poor-rate,  general  rate,  and  sewers-rate, 
the  rates  were  to  be  confirmed.  If  the  Court  should  be  of  opinion 
that  the  Governor  and  Committee  were  not  liable  to  be  rated  to  any 
or  either  of  the  rates,  the  rates  were  to  be  amended  by  striking  out 
the  names  of  the  Governor  and  Committee  therefrom.  If  the  Court 
should  be  of  opinion  that  the  Governor  and  Committee  were  liable  to 
one  or  more  of  the  rates,  and  not  liable  to  the  other  or  others  of  the 
rates,  then  such  one  or  more  of  the  rates  were  to  be  confirmed,  and 
such  other  or  others  of  the  rates  to  be  amended  by  striking  out  the 
names  of  the  Governor  and  Committee  therefrom. 

Lush,  for  the  respondents. — The  Society  is  rateable  in  respect  of 
its  beneficial  occupation  of  these  premises.  [Crompton,  J. — Perhaps 
the  best  course  will  be  for  the  other  side  to  state  the  grounds  upon 
which  they  contend  that  the  appellants  are  not  rateable.] 

^RuddiesUm,  for  the  appellants. — The  Society  has  no  bene-  r^,*g 
ficial  occupation.  The  objects  of  the  school  are  purely  chari-  ^ 
table :  there  are  no  payments  by  the  pupils,  as  in  Eegina  v.  Sterry, 
12  A.  &  E.  84  (E,  C,  L.  R.  vol.  40),  and  Kegina  v.  Temple,  2  E.  &  B. 
160  (E.  C.  L.  R.  vol.  76);  nor  does  the  Society  derive  any  emolument 
whatever  from  the  school.  As  to  the  newspaper,  the  Society  may,  in 
one  sense,  be  said  to  be  the  proprietors  of  it,  and  to  derive  emolument 
from  it.  But  they  appropriate  a  certain  portion  of  the  profits  to  , 
Qharitable  purposes:  and  have  not,  therefore,  any  more  than  a  private 
individual  who  devotes  part  of  his  income  to  charitable  purposes, 
any  beneficial  occupation  of  the  buildings  used  solely  for  such  pur- 
poses. It  is  true  that  the  quarterly  meetings  of  the  Society  are  held 
on  the  premises :  but,  by  the  by-laws,  they  have  power  to  hold  them 
at  such  other  place  as  the  Governor  and  Committee  of  management 
may  appoint.  And,  further,  the  use  of  the  premises  for  the  business 
of  the  Society  is  not  such  a  beneficial  occupation  as  creates  rateability. 
Buildings  used  for  charitable  purposes  are  on  the  same  footing,  in  this 
respect,  as  buildings  used  for  public  purposes:  and  are  evidently  so 
treated  in  Nolan's  Poor  Law,  Vol.  I.,  where  it  is  said,  p.  184,  •'  If 
there  is  no  beneficial  occupation  for  private  emolument,  the  property 
is  not  liable  to  assessment ;  but  when  such  an  occupier  does  exist,  he 
is  rateable,  although  the  ultimate  object  of  his  occupation  be  to  pro- 
mote a  charitable  institution,  or  advance  the  public  good."  In  Rex  v. 
Waldo,  Cald.  358,  it  was  held  that  an  almshouse,  wholly  occupied  by 
objects  of  charity  or  their  attendants,  and  of  which  no  profit  was 
made,  had  no  rateable  occupier.  Lord  Mansfield,  in  giving  judgment, 
♦says,  "It  is  sufficient  that"  "the  profit  is  here  in  lact  applied  p^,^g 
to  public  and  charitable  uses."  Rex  v,  Waldo,  Cald.  858,  was  ^ 
recognised  as  an  authority  by  the  Court  in  Rex  v.  Agar,  14  East  256, 
Regina  v.  Wilson,  12  A.  &  E.  94  (E.  C.  L.  R.  vol.  40),  and  Regina  v. 
Temple,  2  E.  &  B.  160  (E.  C.  L.  R.  vol.  75).  In  Regina  v.  Baptist 
Missionary  Society,  10  Q.  B.  884  (E.  C.  L.  R.  vol.  69),  which  is  pro- 
bably relied  on  by  the  respondents,  the  Society  not  only  used  the 
rooms  for  their  own  meeting,  but  let  them  to  other  Societies  for  similar 
purposes ;  and  were  therefore  held  rateable.     [Hill,  J. — The  Court, 
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in  giving  judgment,  say,  "We  think  it  right  to  add  that  we  find  no 
authority  or  principle  for  holding  that  a  number  of  individuals,  occu- 
pying premises  merely  for  the  purpose  of  diflfusing  religious  instruc- 
tion, would  be,  on  that  account,  exempt  from  rateability  in  respect  of 
them  to  the  relief  of  the  poor."  That  is  strongly  against  you,]  In 
the  present  case  there  is  clearly  no  beneficial  occupation.  [Hill,  J. — 
I  do  not  agree  that  there  is  no  distinction  between  buildings  used  for 
charitable,  and  buildings  used  for  public,  purposes.  In  the  former 
case,  there  is  an  actual  occupier :  in  the  latter  there  is  not.  Cbomp- 
TON,  J.— In  Regina  v.  Baptist  Missionary  Society,  10  Q.  B.  884  (E.  C. 
L.  R.  vol.  59),  Erie,  J.,  takes  that  distinction,  in  the  course  of  the 
argument;  and  Coleridge,  J.,  says:  "Regina  v.  Wilson,  12  A.  &  E. 
94  (E.  C.  L.  R.  vol.  40),  and  Rex  v.  Waldo,  Cald.  868,  if  to  be  sup- 
ported at  all,  must  be  supported  on  the  ground  that  the  person  rated 
did  not  occupy  the  premises."] 
Pbb  Curiam. — (Crompton,  Hill,  and  Blackburn,  Js.) 

Judgment  for  the  respondents. 


*77]  *The  QUEEN  v.  PICKPORD.    April  24. 

Siai,  7  dhS  VieL  c.  101. — Bastardy  order ,  on  second  summons  issued  by  a  second 
justice. — Jurisdiction, 

The  mother  of  a  bMtard  child  applied  to  a  jnstioe,  within  twelre  months  after  the  ohild'a 
birth,  for  a  rammons'  a^nst  P.,  the  alleged  father.  The  anrnmoni  was  issued  by  the  jnstiee^ 
bvt  oonld  not  be  senred,  P.  baring  absented  himself.  On  P.'s  retam,  whioh  was  more  than 
twelre  months  after  the  child's  birth,  and  before  whioh  time  the  justice  who  had  issued  the  first 
flommons  had  died,  the  mother  obtained  from  another  justice  a  second  summons  against  P. ; 
and,  upon  its  coming  on  for  hearing,  the  justices  in  petty  session  made  an  order  a(|judging  P. 
to  be  the  putative  father,  and  ordering  him  to  pay  a  certain  sum  by  way  of  maintenanoe. 

Held,  that  the  order  was  bad,  inasmuch  as,  by  stat  7  A  8  Vict  c.  101,  s.  2,  the  jurisdiction 
to  make  the  order  is  limited  t«  the  justice  before  whom  the  first  application  is  made ;  and  that 
the  second  summons,  not  being  issued  by  the  same  justice,  could  not  be  considered  as  part  of 
the  original  process  upon  the  first  application. 

Kenealy,  in  last  Michaelmas  Term,  obtained  a  rule  to  show  cause 
why  an  order,  imder  the  hands  and  seals  of  three  justices  for  the  county 
of  Chester,  adjudging  the  defendant  to  be  the  putative  father  of  a  male 
bastard  child,  born  of  the  body  of  Jane  Mason,  and  ordering  him  to 
pay  certain  sums  of  money  in  respect  of  the  said  child,  should  not  be 
quashed. 

The  order  was  as  follows : — 

"  Order  in  bastardy,  on  application  after  birth. 

"  Cheshire,  to  wit.]  At  a  petty  session  of  Her  Majesty's  justices  of 
the  peace  of  the  county  of  Chester,  acting  in  and  for  the  petty  sessional 
division  of  Prestbnrv,  in  the  hundred  of  Macclesfiela,  in  the  said 
county  of  Chester,  holden  21st  August,  1860,  before  us,  Charles 
Richard  Banistre  Legh,  John  Dixon,  and  John  Upton  Gaskell, 
Esquires,  three  of  Her  Majesty's  justices  of  the  peace  in  and  for  the 
same  county :  Whereas  Jane  Mason,  of  the  township  of  BoUington,  in 
^g.  the  said  county,  single  '*'woman,  did,  on  15th  June,  1858,  at 
-I  Macclesfield,  in  the  said  county,  make  information  and  complaint 
to  Thomas  Swanwick,  Esq.,  one  of  Her  Majesty's  justices  of  the  peace 
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in  and  for  the  said  county,  and  acting  in  and  for  the  said  division, 
that  she  was  a  single  woman,  and  then  residing  within  the  township 
of  BoUington,  in  the  division  and  county  aforesaid,  and  that  on  25th 
March,  1858,  she  was  delivered  of  a  male  bastard  child,  which  was 
then  living;  and  she  charged  William  Pickford,  of  the  township  of 
BoUington,  in  the  said  county,  labourer,  with  being  the  father  of  such 
child,  and  she  then  and  there  made  application  to  the  said  justice  for 
a  summons  to  the  said  William  Pickford  to  appear  at  a  petty  sessions 
of  the  peace  in  and  for  the  said  division,  to  answer  her  complaint  in 
the  premises ;  and  thereupon  the  said  justice  issued  his  summons  ac- 
cordingly to  the  said  William  Pickford  to  appear  and  answer  the  said 
complaint  at  the  said  petty  sessions  to  be  holden  on  a  day  therein 
mentioned,  to  wit,  on  29th  June,  1858 :  And  whereas  the  said  William 
Pickford,  at  the  time  of  such  application  being  made,  had  absconded 
from  BoUington  aforesaid,  and  his  abode  was  then  and  has  ever  since, 
until  the  month  of  July  last,  continued  unknown  to  the  said  Jane 
Mason,  and  the  said  summons  could  not  be  served  on  the  said  William 
Pickford :  And  whereas  the  said  Thomas  Swanwick  died,  and,  on  3d 
August,  1859,  and  afterwards,  to  wit,  on  14th  July  last,  the  said  Jane 
Mason  made  application  to  Thomas  Wardle,  Esquire,  one  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  said  county,  and  acting 
in  and  for  the  said  division,  for  a  summons  to  the  said  William  Pick- 
ford to  appear  at  a  petty  session  of  the  peace  in  and  for  the  said  divi- 
sion, to  answer  her  complaint  in  the  premises;  and  thereupon  ^^^J^. 
*the  said  last-named  justice  issued  his  summons  accordingly  to  *■ 
the  said.William  Pickford  to  appear  and  answer  the  said  complaint  at 
the  said  petty  session  holden  this  day :  And  whereas  the  said  William 
Pickford  hath  been  duly  served  with  the  said  last-mentioned  summons 
six  days  at  least  before  this  day,  but  be  doth  not  appear  thereto,  and 
the  said  Jane  Mason  is  now  present  for  the  purpose  of  obtaining  from 
us,  the  said  justices  in  petty  sessions  assembled,  an  order  upon  the^ 
said  William  Pickford  in  the  premises. 

"Now,  therefore,  it  being  proved  to  us  upon  oath  that  the  said 
Jane  Mason  is  a  single  woman,  and  was,  at  the  time  of  her  application 
for  the  said  first  and  last  mentioned  summonses  as  aforesaid,  and  still 
is,  residing  within  the  said  township  of  BoUington,  in  the  division  and 
county  aforesaid;  and  that,  on  the  said  25th  March,  1858,  she  was 
delivered  of  the  said  male  child,  and  that  such  child  was  born  a  bastard, 
and  is  still  living :  and  we,  having  also  heard  the  evidence  upon  oath 
of  the  said  Jane  Mason,  the  mother,  and  other  evidence  upon  oath 
produced  by  her,  and  the  evidence  of  the  said  Jane  Mason  the  mother 
being  corroborated  in  some  material  particulars  by  other  testimony  to 
our  satisfaction,  and  we  also  having  had  the  other  facts  and  circum- 
stances herein  contained  proved  upon  oath  to  us,  do  hereby  adjudge 
the  said  William  Pickford  to  be  the  putative  father  of  the  said  bastard 
child ;  and,  having  regard  to  all  the  circumstances  of  the  case,  we  do 
hereby  order  that  the  said  William  Pickford  shall  pay  unto  the  said 
Jane  Mason,  so  long  as  she  shall  live  and  be  of  sound  mind,  and  shall 
not  be  in  any  gaol,  prison,  or  under  sentence  of  transportation ;  «ind 
after  her  deatn,  or  whilst  she  shall  be  of  unsound  mind,  or  confined 
in  any  *gaol  or  prison,  or  under  sentence  of  transportation,  ^^^^ 
then  unto  such  person  as  two  justices  may  appoint  to  have  the   '- 
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custody  of  the  said  child,  pursuant  to  the  statute  in  such  case  made 
and  provided,  the  sum  of  two  shillings  weekly  and  every  week  from 
the  time  of  making  the  application  first  aforesaid- until  the  said  child 
shall  attain  the  age  of  thirteen  years,  or  shall  die,  or  the  said  mother 
shall  marry.  And  we  do  hereby  further  order  the  said  William  Pick- 
ford  to  pay  to  the  said  Jane  Mason  the  sum  of  nine  shillings  and  six 
pence,  being  the  costs  incurred  in  obtaining  this  order ;  and  the  sum 
of  ten  shillings  for  the  midwife.   Given  under  our  hands  and  seals,''  &c. 

T.  W.  Saunders  now  showed  cause. — The  order  is  valid.  Stat.  7  & 
8  Vict.  c.  101,  s.  2,  enacts  that  the  mother  of  the  child  shall  make 
application  for  the  summons  either  before,  or  within  twelve  months 
after,  the  birth  of  the  child.  Here  the  mother  did  apply  within  twelve 
months,  and  obtained  a  summons;  but  the  summons  could  not  be 
served,  owing,  not  to  any  fault  of  the  applicant,  but  to  the  absence  of 
the  alleged  father.  She  took  out  a  fresh  summons  upon  his  return  ; 
and,  although  the  second  application  was  more  than  twelve  months 
after  the  birth  of  the  child,  the  order  made  upon  such  second  summons 
is  good,  the  whole  proceeding  being  founded  upon  the  original  appli- 
cation :  Potts  v.  Cumbridge,  8  E.  &  B.  847  (E.  C.  L.  R.  vol.  92). 
[Crompton',  J. — ^I  have  some  difficulty  in  seeing  how,  under  the  pre- 
sent circumstances,  the  second  summons  can  be  considered  part  of  the 
original  process  upon  the  first  application.  In  Potts  v.  Cumbridge 
^r.^-^  the  second  summons  was  issued  by  the  *justice  to  whom  the  first 
J  application  was  made.  Here  the  justice  to  whom  the  first  appli- 
cation was  made  is  dead ;  and  the  second  summons  is  issued  by  another. 
Sect.  2  of  Stat.  7  &  8  Vict.  c.  101,  gives  jurisdiction  only  to  "  such 
justice;"  that  is,  to  the  justice  to  whom  the  original  application  is 
made.]  The  provision  is  directory,  not  compulsory.  [Hill,  J. — ^It 
seems  to  me  to  limit  the  jurisdiction  to  the  justice  before  whom  the 
first  application  is  made.]  The  defendant  ought  not  to  be  allowed  to 
avail  himself  of  a  technical  difficulty  created  by  his  own  act.  [Cromp- 
ton, J. — That  cannot  aflPect  the  question  of  jurisdiction.]  The  second 
order  was  intended  to  be,  and  is,  as  far  as  it  can  be,  a  continuation  of 
the  original  process. 

Kenealy^  contri,  was  not  called  upon. 

Per  CURLA.M.— (Crompton,  Hill,  and  Blackburn,  Js.) 

Order  quashed,  without  costs. 


In  the  matter  of  the  Lords  Commissioners  of  the  TREASTJEY,  ex 
parte  WALMSLEY.     April  25. 

Ei^pensea  of  County  Courts, — Lords  Commissioners  of  the  I^reasury, — Mandamus. 

A  mandamus  will  not  lie  to  the  Lords  Coramisgiooers  of  the  Treasary  to  compel  them  to  pay 
a  debt  inonrred  by  a  County  Court;  and  this  even  although  Parliament  has,  upon  an  estimate 
made  by  the  Commissioners  of  the  Treasury,  voted  a  sum  for  the  salaries  and  expenses  of  the 
OoQBty  Courts  for  the  year. 

HoNYMAN  moved  for  a  rule  calling  on  the  Lords  Commissioners  of 

Her  Majesty's  Treasury  to  show  cause  why  a  mandamus  should  not 

^ir.Qi   issue,  commanding  ♦them  to  pay  547?.  95.  6cl,  the  balance  of 

J   account  from   Thomas  Walmsley,  of  Liverpool,  printer  and 
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stationer,  for  books,  priDting,  and  stationery  supplied  to  the  Liver- 
pool County  Court  during  the  years  1858  and  1859.  The  stat.  19  k 
20  Vict.  c.  108,  s.  85,  enacts :  "  The  expense  of  building,  purchasing, 
or  providing  any  messuages  and  lands  for  the  purposea  of  the  County 
Courts,  and  of  repairing,  furnishing,  cleaning,  lighting,  and  warming 
the  Court  Houses  and  offices,  and  of  payment  of  the  salaries  of  the 
necessary  servants  for  taking  charge  of  such  court-houses  and  offices, 
and  bf  supplying  the  courts  and  offices  with  law  and  office  books  and 
stationery,  and  of  postage  stamps,  and  the  disbursemeuts  of  the  high 
bailiffs  in  conveying  to  prison  persons  committed  by  the  County 
Counts,  and  all  other  expenses  incident  to  the  holding  of  the  said 
Courts,  shall  be  paid  by  the  Commissioners  of  Her  Majesty's  Treasury 
out  of  any  moneys  to  be  from  time  to  time  provided  by  Parliament 
for  such  purposes."  By  an  appropriation  Act,  21  &  22  Vict.  c.  107, 
8.  20,  dated  2d  August,  1858,  157,050t  was  voted  to  defray  the  sala- 
ries and  expenses  of  the  county  courts  to  the  31st  March,  1859 ;  and 
by  another  appropriation  Act,  22  &  23  Vict.  c.  55,  s.  17,  dated  13th 
August,  1859, 126,150t  was  voted  for  the  like  purposes  to  31st  March, 
1860.  These  sums  were  voted  in  accordance  with  estimates  drawn 
up  by  Her  Majesty's  Treasury. — K  the  Court  refuses  this  application 
Mr.  Walmsley  is  without  remedy,  for  he  cannot  sue  the  treasurer  of 
the  county  court.  (He  cited  Rex  v.  The  Lords  Commissioners  of  the 
Treasury,  4  A.  &  E.  286  (E.  C.  L.  R.  vol.  31). ) 

CocKBURN,  C.  J. — The  expression  in  stat.  19  &  20  Vict.,  *c.  r^go 
108,  s.  85,  that  these  expenses  are  to  be  paid  by  the  Commis-  *■ 
sioners  of  Her  Majesty's  Treasury,  surely  means  that  they  are  to  be 
paid  by  them  through  the  treasurers  of  the  county  courts.  It  cannot 
mean  that  the  Lords  of  the  Treasury  are  to  account  with  every  creditor 
of  every  county  court,  were  it  even  for  a  half  dozen  pounds  of  tallow 
candles  used  in  the  court. 

Cbompton,  J. — In  Rex  v.  The  Lords  Commissioners  of  the  Trea- 
sury, 4  A.  &  E.  286  (E.  C.  L.  R.  vol.  31),  the  applicant  was  a  specific 
party  whom  the  Lords  of  the  Treasury  had  promised  to  pay ;  but  the 
present  application  assumes  a  ludicrous  aspect.  Is  it  common  sense 
to  suppose  that  every  old  woman  who  sweeps  out  the  building  where 
a  county  court  is  held  has  a  right  to  proceed  against  the  Lords  of  the 
Treasury  for  payment  of  her  services  ? 

(HiLii,  J.,  had  left  the  Court.) 

Blackbuk!^,  J. — The  applicant  here  must  go  the  length  of  contend- 
ing that  every  county  court  can  pledge  the  credit  of  the  Lords  of  the 
Treasury  to  every  tradesman.  Parliament  vote  for  the  county  courts 
a  lump  sum  which  they  think  reasonable,  but  they  do  not  vote  the 
payment  of  each  particular  debt.  A  tradesman  should  not  part,  with 
nis  goods  for  the  use  of  a  county  court  unless  he  is  prepared  to  trust 
to  ita  treasurer  for  payment.  -  Rule  refused. 
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*ft/n   *Tlie  QUEEN  v.  The  Company  of  Proprietors  of  the  BIE- 
^*J  MINGHAM  Waterworks.    April  27, 

'^owns  Improvement  Clauses  Act,  10  (i&  11  Vict*  c.  34. — Birmingham  Improvement  Act, 
14  <i&  15  Vict.  c.  xciii. — Rating  o/ reservoirs,  pipes,  and  mains. 

The  Binningham  Waterworks  Company,  iooorporatod  bj  etat  7  0. 4^  e.  oiz.,  were  empowered 
bj  that  statute  to  eonstmct  waterworks,  and  to  supply,  by  means  of  aqneduots,  pipea,  mains^ 
and  reservoirs,  the  borongh  of  Birmingham,  Ao.,  with  water.  The  Company  execnted  the  neces- 
sary works,  and  made  a  large  reservoir  wiihont,  and  a  small  reservoir  within,  the  borough  ; 
the  latter  of  which  was  supplied  with  water  forced  from  the  former  through  mains  and  pipet 
under  the  ground,  thereby  supplying  a  small  portion  of  the  borough  with  water.  By  1^  Viet. 
0.  zxziv.,  embodying  the  Waterworks  Clauses  Act»  10  A  11  Viot  o.  17,  the  former  Act  waa 
repealed,  and  the  Company  empowered  to  form  other  reservoirs,  obtain  water  f^om  fresh 
sources,  and  erect  additional  works.  The  Company  proceeded  to  execute  new  works;  and  eon- 
atrneted  new  reservoirs  outside  the  borough,  and  laid  down  new  mains  and  pipes  for  carrying 
the  water  from  them  into  the  old  one  without  the  borough,  and  thence  into  and  through  the 
borough ;  the  streams  supplying  the  reservoirs  being  open  streams  and  brook  courses  running 
over  the  surface  of  the  ground ;  the  reservoirs  both  within  and  without  the  borongh  being 
wholly  uncovered.  By  the  Birmingham  Improvement  Act,  14  A  15  VicL  e.  xciii.,  with  which 
a  considerable  part  of  the  Towns  Improvement  Clauses  Act,  10  A  11  Viet.  o.  34,  is  incorporated, 
the  town  council  are  authorised  to  make  and  levy  a  rate,  called  "  The  Borough  Improvement 
Rate,"  upon  '<  every  person  who  occupies  any  house,  shop,  warehouse,  counting-hotise,  coach- 
house, stable,  cellar,  vault,  building,  workshop,  manufactory,  garden,  land,  or  tenement  what- 
soever except  as  hereinafter  excepted,  within  the  limits  of  that  Act,  according  to  the  fhll  net 
annual  value  thereof  respectively."  And  by  clause  129  it  is  provided  that  **  the  occupiers  of 
any  land  covered  with  water  or  used  only  as  a  canal  or  towing-path  for  the  same,  or  as  a  rail- 
way constructed  under  the  powers  of  any  Act  of  Parliament  for  public  conveyance,  shall  be 
rated  in  respect  of  the  same  to  the  rates  authorised  to  be  levied  by  this  Act  at  one  fourth  part 
only  of  the  net  annual  value."    Held, 

U  That  the  reservoir  within  the  borough  was  rateable  to  the  borough-rate  at  only  one  fourth 
part  of  its  net  annual  value. 

2.  That  the  pipes  and  mains  of  the  Company  within  the  borough  were  rateable  to  the  bo- 
rough-rate to  the  full  extent,  and  not  merely  to  one  fourth  part  of  their  net  annual  value  aa 
"land  covered  with  water." 

The  town  council  of  the  borough  of  Birmingham  made  the  fol- 
lowing rate  or  assessment  on  The  Company  of  Proprietors  of  the 
Birmingham  Waterworks : — 

"St.  Paul's  Ward. 

"  Public  Companies.    Borough  Improvement  Bate,  1860. 


Name  of  Occupier. 


Name  of  Owner. 


Rabble 
value. 


Bate  at  2$.  la 
the  I 


Birmingham  The  Birminghw 
Waterworks 
Company. 


The 

Waterworks 
Company. 


Henry  Rofe. 


Houses,  offices,  | 
workshops,  mains,  ; 
reservoir,  land  and  ; 
premlsea  in  varioua  i 
Wards  within  the  ; 
borough.  I 

House,    yard    and 
premiaes. 


£4729 


£3941 


£S94  :  2 : 0 


£48 


£40 


£4:0:0" 


Against  this  rate  the  proprietors  of  the  Waterworks  appealed,  and 
the  appeal  was  heard  before  the  Becorder  at  Birmingham  on  the  9th 
April,  1860,  when  the  rate  was  confirmed  by  consent,  subject  to  a 
case  stating  the  following  facts. 


Digitized  by 


Google 


1  ELLIS,  BEST  &  SMITH.    Q.  B.  85 


The  Company  of  Proprietors  of  the  Birmingham  Waterworks  was 
incorporated  by  stat.  7  G.  4,  c.  cix.(a)  The  objects  of  the  Company 
were  to  construct  waterworks,  and  to  supply,  by  means  of  aqueducts, 
pipes,  mains,  and  reservoirs,  the  town  of  Birmingham  and  the  several 
parishes  and  places  therein  named  with  water.  The  Company  executed 
the  necessary  works,  and  supplied  the  different  places  with  water 
taken  from  the  river  Tame,  and  maide,  at  Aston,  a  large  reservoir, 
covering  about  18  acres  of  land,  for  that  purpose.  That  reservoir  and 
the  engine-house,  pumping-engine,  and  works  of  the  Company  are  out 
of  the  borough  of  Birmingham.  They  likewise  constructed  another 
small  reservoir  of  stone  at  Edgbaston,  within  the  *borough  of  pgg 
Birmingham,  of  about  2  acres ;  which  reservoir  is  supplied  with  ^ 
water  forced  from  the  large  reservoir  through  mains  and  pipes  under 
the  ground,  and  supplies  a  small  portion  of  the  borough  (about  one- 
tenth)  with  water  by  gravitation. 

The  Company  obtained  another  Act,  17  Vict.  c.  xxxvii.,  to  enable 
them  to  raise  further  capital  and  borrow  an  additional  sum  of  money. 

Subsequently  a  third  Act,  18  Vict.  c.  xxxiv.,  was  obtained,  by 
which  the  two  former  Acts  were  repealed,  and  in  which  was  embodied 
The  Waterworks  Clauses  Act,  10  &  11  Vict.  c.  17.  The  Company 
were  empowered  by  this  Act  to  form  other  reservoirs,  and  to  obtain 
water  from  other  sources  than  the  river  Tame  before  named,  and  to 
erect  additional  worka. 

Immediately  after  the  passing  of  the  last-mentioned  Act  the  Com- 
pany proceeded  to  execute  the  new  works ;  and  constructed  new  reser- 
voirs outside  of  the  borough  of  Birmingham,  and  laid  down  new  mains 
and  pipes  for  the  purpose  of  carrying  the  water  from  the  new  reservoirs 
into  the  old  one  at  Aston,  without  the  borough,  and  thence  into  and 
through  the  borough.  The  various  streams  supplying  the  reservoirs 
are  open  streams  and  brook  courses,  and  run  over  the  surface  of  the 
ground.  The  reservoirs  both  within  and  without  the  borough  are 
wholly  uncovered. 

By  The  Birmingham  Improvement  Act,  1851, 14  &  15  Vict.  c.  xciii., 
in  which  stat.  10  &  11  Vict.  c.  34  (The  Towns  Improvement  Clauses 
Act),  so  far  as  relates  to  sects.  167  to  184,  both  inclusive,  is  incor- 
porated, the  town  council  are  authorized,  by  clause  128,  to  make  and 
levy  a  rate,  to  be  called  the  Borough  Improvement  Eate,  *upon  r^Qt^ 
every  person  who  occupies  any  house,  shop,  warehouse,  count-  '- 
ing-house,  coach-house,  stable,  cellar,  vault,  building,  workshop, 
manufactory,  garden,  land,  or  tenement  whatsoever,  except  as  herein- 
after excepted,  within  the  limits  of  this  Act,  according  to  the  full  net 
annual  value  thereof  respectively.  And  by  clause  129  it  is  provided 
that  the  occupiers  of  any  land  covered  with  water,  or  used  onlji  as  a 
canal  or  towing-path  for  the  same,  or  as  a  railway  constructed  under 
the  powers  of  any  Act  of  Parliament  for  public  conveyance,  shall  be 
rated  in  respect  of  the  same  to  the  rates  authorized  to  be  levied  by 
this  Act  at  one  fourth  part  only  of  the  net  annual  value.  And  by 
clause  131  certain  additional  clauses  of  The  Towns  Improvement 
Clauses  Act  (10  &  11  Vict.  c.  84),  viz.,  156  and  163  to  166,  both  in- 
clusive, are  incorporated. 

(a)  Entitled  ■'  An  Act  for  supplying  with  water  the  town  and  neighbourhood  of  Birmingham, 
in  the  count j  of  Warwick/' 
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The  borough  improvement  rate  which  was  the  subject  of  this  appeal 
was  made  in  pursuance  of  and  subject  to  the  provisions  of  the  said 
Act,  and  for  all  the  purposes  to  which  it  is  by  such  Act  af^licable, 
and  was  at  the  rate  of  25.  in  the  pound. 

It  was  admitted  that  The  Birmingham  Waterworks  Company  were 
rated  to  the  full  extent,  as  houses,  &c. ;  and  not  at  one  fourth  part  of 
the  net  annual  value  of  the  reservoir,  pipes,  mains,  and  other  works 
within  the  borough. 

At  the  hearing  of  the  appeal  the  appellants  contended : 

Firstly.  That,  so  far  as  related  to  the  expenses  of  sewers,  the  pipes^ 
mains,  reservoirs,  and  other  works  of  the  Company,  or  some  of  them, 
were  not  liable  to  be  rated,  except  so  far  as  they  might  receive  benefit, 
from  the  construction  and  existence  of  such  sewers. 
*881  *Secondly.  That,  by  the  operation  of  the  129th  section,  the 
-'  reservoir  within  the  borough  ought  only  to  be  rated  at  one 
fourth  part  of  its  net  annual  value. 

Thirdly.  That,  according  to  the  true  construction  of  the  129th  sec- 
tion, the  pipes  and  mains  of  the  Company  within  the  borough  ought 
to  be  rated  as  land  covered  with  water. 

The  question  turned  on  the  construction  of  certain  clauses  of  The 
Birmingham  Improvement  Act,  14  &  15  Vict.  c.  xciii.,  and  The  Towns 
Improvement  Clauses  Act,  10  &  11  Vict.  c.  84,  which  is  incorporated 
with  it. 

Stat.  14  &  15  Vict.  c.  xciii.  s.  109,  enables  the  town  council  to  pro- 
vide for  the  borough  a  sufficient  supply  of  water,  and  for  that  purpose 
to  purchase  the  works  of  The  Birmingham  Waterworks  Company. 

By  sect.  114,  "the  council  may  cause  all  existing  public  cisterns, 
pumps,  wells,  reservoirs,  conduits,  aqueducts,  and  works  used  for  the 
gratuitous  supply  of  water  to  the  inhabitants  of  the  borough  to  be 
continued,  maintained,  and  plentifully  supplied  with  water,  or  they 
may  substitute,  continue,  maintain,  and  plentifully  supply  with  water 
other  such  works  equally  convenient;  and  the  council  may,  if  they 
think  fit,  construct  any  number  of  new  cisterns,  pumps,  wells,  conduits, 
and  works  for  the  gratuitous  supply  of  any  public  baths  or  wash- 
houses  established  otherwise  than  for  private  profit.'' 

By  sect.  127,  "except  where  it  is  otherwise  provided  by  this  Act, 
all  the  other  expenses  of  carrying  this  act  into  execution,  including 
the  sums  required  for  paying  all  principal  and  interest  moneys  which 
may  be  borrowed  by  the  council  under  the  authority  of  this  Act, 
otherwise  than  on  the  security  of  the  'Street  Improvement  Rate,' 
♦891  ^^^^  ^®  defrayed  by  a  rate  to  be  called  *the  *  Borough  Improve- 
-*  ment  Rate,'  which  the  council  is  hereby  authorized  and  em- 
powered to  levy  upon  the  occupiers  or  owners  of  all  buildings  and 
lands  within  the  borough  in  the  manner  hereinafter  provided :  pro- 
vided always,  that  such  rate  do  not  exceed  in  any  one  year  the  sum 
of  two  shillings  in  the  pound  on  the  annual  value  of  such  buildings 
and  lands." 

Sect.  128.  "  Subject  to  the  provisions  next  hereinafter  contained, 
the  clauses  of  'The  Towns  Improvement  Clauses  Act,  1847*  with 
respect  to  the  manner  of  making  rates  (except  such  of  the  said  clauses 
as  are  numbered  179  and  !L81),  shall  be  and  the  same  are  hereby 
incorporated  with  this  Act." 
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Sect.  129.  "  Provided  always,  that  no  person  occupying  any  farm- 
house, or  buildings  connected  or  ocaupied  therewith,  or  any  lands 
used  as  arable,  meadow,  or  pasture  ground  only,  or  as  woodlands,  or 
market  gardens,  garden  allotments  or  nursery  grounds,  and  no  per- 
son entitled  to  any  tithes,  corn-rent  in  lieu  of  tithes,  or  tithe  commu- 
tation rent-charge,  shall  be  liable  to  be  assessed  in  respect  of  the  same 
to  the  Street  Improvement  Eate ;  and  that  such  persons  shall  be  liable 
to  be  assessed  to  the  other  rates  authorized  to  be  levied  by  this  Act 
at  one  fourth  part  only  of  the  net  annual  value ;  provided  also,  that 
the  occupiers  of  any  land  covered  with  water,  or  used  only  as  a  canal 
or  towing-path  for  the  same,  or  as  a  railway  constructed  under  the 
powers  of  any  Act  of  Parliament  for  public  conveyance,  shall  be 
rated  in  respect  of  the  same  to  the  rates  authorized  to  be  levied  by 
this  Act  at  one  fourth  part  only  of  the  net  annual  value." 

Sect.  130.  ''Provided  also,  that  the  clause  numbered  175  of  'Tho 
Towns  Improvement  Clauses  Act,  *1847,'  herewith  incorporated,  r-^^^ .. 
shall  be  in  force  within  the  borough  for  a  period  of  eighteen  L 
months  only  from  the  commencement  of  this  Act,  and  within  the  said 
period  the  council  shall  and  they  are  hereby  required  to  cause  a  new 
valuation  to  be  made  of  all  the  rateable  property  within  the  borough ; 
and  the  clauses  of  'The  Towns  Improvement  Clauses  Act,  1847,* 
numbered  respectively  176  and  177,  shall  be  applicable  to  the  making 
of  fluch  valuation,  and,  from  and  after  the  completion  thereof,  the 
rates  by  this  Act  authorized  shall  be  assessed  and  levied  in  accordance 
with  such  valuation :  Provided  always,  that  the  same  may  be  amended 
fipom  time  to  time,  and  such  new  valuations  made  as  the  council  may 
think  fit:"  &c. 

Sect.  131.  "The  clauses  of  'The  Towns  Improvement  Clauses  Act, 
1847,'  with  respect  to  the  rates  directed  by  that  Act  to  be  made  for 
aewers,  drains,  and  private  improvements  (except  clauses  157,  158, 
159,  160,  161,  and  162  of  the  same  Act),  shall  be  and  the  same  are 
hereby  incorporated  with  this  Act." 

Sect.  133.  "  Provided  also,  that  no  rate,  other  than  the  said  street 
improvement  rate,  the  said  borough  improvement  rate,  the  said  water- 
rate,  and  the  rates  for  private  improvements  and  drainage,  mentioned 
in  the  clauses  herewith  incorporated  of  '  The  Towns  Improvement 
Clauses  Act,  1847,'  and  numbered  156,  163,  164,  165,  and  166,  shall 
be  levied  or  raised  under  the  authority  of  this  Act,  or  of  any  Act  or 
part  of  Act  incorporated  herewith." 

Stat.  10  &  11  Vict.  c.  84,  s.  167,  enacts:  "Every  rate  which  the 
Commissioners  are,  by  this  or  the  special  Act,  authorized  to  make  or 
levy,  shall  be  made  and  levied  by  them  at  yearly,  half  yearly,  or  such 
*other  periods,  as  they  think  fit,  upon  every  person  who  occu-  r^g^ 
pies  any  of  the  prescribed  kinds  of  property,  or  (if  no  property  '■ 
be  prescribed)  any  house,  shop,  warehouse,  counting-house,  coach- 
house, stable,  cellar,  vault,  building,  workshop,  manufactory,  garden, 
land,  or  tenement  whatsoever  (except  as  hereinafter  is  excepted), 
within  the  limits  of  the  special  Act,  or  of  the  district  where  such  rate 
is  assessed  on  the  occupiers  of  lands  and  buildings  of  a  separate  district 
as  hereinbefore  provided,  according  to  the  full  net  annual  value  there- 
of respectively ;  and  the  said  rates  shall  be  vested  in  the  Commis- 
sioners, and  shall  be  payable  at  such  times  as  they  appoint :  Provided 
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always,  that  every  person  occupying  lands  used  as  arable,  meadow 
or  pasture  ground  only,  or  as  woodlands  or  market  gardens  or  nursery 
grounds,  shall  be  rated  in  respect  of  the  same  in  the  prescribed  por- 
tion only,  if  no  prdportion  be  prescribed,  in  the  proportion  of  one 
third  part  only  of  such  net  annual  value  thereof  as  aforesaid." 

Lush,  for  the  respondents. — The  first  question  here  is  that  relative 
to  the  sewers,  but  it  does  not  arise  on  the  statute  before  the  Court. 
[Huddkston,  who  appeared  for  the  appellants,  admitted  he  could  not 
argue  that  point.] 

Secondly,  the  reservoir  within  the  borough  was  properly  rated  to 
the  full  extent.  Although  most  of  the  provisions  of  The  Towns  Im- 
provement Clauses  Act,  10  &  11  Vict.  c.  34,  are  incorporated  into 
The  Birmingham  Improvement  Act,  14  &  15  Vict.  c.  xciii.,  still  some 
of  them  are  overridden  by  the  latter  Act.  The  effect  of  the  sections 
127,  128,  129,  is  to  render  rateable  every  species  of  land  or  tenement 
♦921  ^^P^'^^^  ^^  occupation ;  and  it  is  *impossible  to  contend  that  a 
^  reservoir  does  not  come  within  this  description.  In  Adams  on 
Ejectment,  p.  18,  4th  ed.,  "  An  ejectment  will  not  lie  for  a  watercourse 
or  rivulet,  though  its  name  be  mentioned,  because  it  is  impossible  to 
give  execution  of  a  thing  which  is  transient,  and  always  running. 
But  if  the  ground  over  which  the  rivulet  runs,  belongs  to  the  claim- 
ant, the  rivulet  may  be  recovered,  by  laying  the  action  for  '  so  many 
acres  of  land  covered  with  water.'  An  ejectment  may  be  maintained 
for  a  pool  or  pit  of  water,  because  those  words  comprehend  both  land 
and  water."  A  reservoir  is,  surely,  here  included.  It  is  true  that 
the  129th  section  contains  a  proviso  that  "  the  occupiers  of  any  land 
covered  with  water,  or  used  only  as  a  canal  or  towing-path  for  the 
same,  or  as  a  railway  constructed  under  the  powers  of  any  Act  of 
Parliament  for  public  conveyance,  shall  be  rated  in  respect  of  ^  the 
same  to  the  rates  authorized  to  be  levied  by  this  Act  at  one  fourth 
part  only  of  the  net  annual  value:  but  by  ''land  covered  with  water" 
there  must  be  understood  ponds,  rivers,  and  the  like,  which  are 
naturally  covered  with  water.  The  principle  on  which  the  exception 
is  founded  is  that  laud  covered  with  water  is  less  productive  than 
land  which  is  not ;  but  that  cannot  apply  to  land  which  is  covered 
with  water  for  the  purpose  of  profit.  Besides,  the  exception  intro- 
duced by  the  Legislature  in  favour  of  "  canals"  shows  that  they  did 
not  intend  to  except  "reservoirs"  and  such  like  pieces  of  water  of 
artificial  construction.  This  Company  and  their  works  are  mentioned 
in  sect.  109  of  the  statute,  which  section  and  sect.  114  speak  of  their 
"  reservoirs;"  showing  that  the  subject  was  present  to  the  mind  of  the 
Legislature,  who  might,  if  it  had  thought  fit,  have  excepted  reservoirs 
from  being  rated  to  the  full  extent. 

*ftm        *  Thirdly ;  as  to  the  "  pipes  and  mains,"  it  is  difficult  to  say 
J   that  they  are  "  land  covered  with  water ;"  they  are  rather  "water 
covered  with  land." 

Hnddleston,  for  the  appellants  (having  been  directed  by  the  Court 
to  address  himself  to  the  last  point). — Pipes  and  mains  are  rateable  to 
one  fourth  part  of  the  net  annual  value,  as  "land  covered  with  water.'' 
In  cases  of  this  nature  the  subject-matter  on  which  the  rate  is  imposed 
is  not  the  surface  soil.  In  Regina  v.  The  West  Middlesex  Waterworks 
Company,  28  L.  J.  M.  C.  135,  Wightman,  J.,  in  delivering  the  judg- 
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ment  of  the  Court,  says :  "  The  question  is  whether  the  Company  are 
rateable  for  their  mains,  which  are  laid  under  the  surface  of  the  high- 
way, without  any  freehold  or  leasehold  interest  in  the  soil  thereof 
being  vested  in  the  Company.  We  think  they  are.  These  mains  are 
fixed  capital  vested  in  land.  The  Company  are  in  possession  of  the 
mains  buried  in  the  soil,  and  so  are,  de  facto,  in  possession  of  the  space 
in  the  soil  which  the  mains  fill,  for  a  purpose  beneficial  to  itself."  It 
makes  no  difference,  therefore,  that  pipes  and  mains  are,  strictly  speak- 
ing, water  covered  with  land.  Would  an  open  watercourse,  running 
through  streets,  be  the  less  liable  to  be  rated  if  a  covering  of  stone 
or  wood  were  put  over  it  ?  Or  does  a  canal  cease  to  be  land  covered 
with  water  when  it  is  carried  over  or  through  a  tunnel  ?  The  same 
holds  in  the  case  of  a  Roman  aqueduct. 

GocKBURN,  C.  J. — With  respect  to  the  first  of  these  points  that  has 
been  argued  before  us,  it  is  yqtj  clear  that  the  statute  imposes  a  rate 
of  one  fourth  part  only  *of  the  net  annual  value  on  the  occu-  j-^q^^ 
piers  of  "  land  covered  with  water."  and  it  is  impossible  to  say  ^ 
that  a  reservoir  does  not  come  within  that  description.  The  argument 
of  Mr.  Lu%h  might  perhaps  be  properly  addressed  to  a  committee  of 
the  House  of  Commons,  when  about  to  legislate  on  this  matter,  and 
consider  .whether  reservoirs  ought  to  have  the  immunity  claimed  for 
them:  but  the  language  of  the  statute  before  us  so  plainly  includes 
the  matter  or  thing  in  question,  that  it  would  be  going  too  far  to  sa^ 
that  for  some  speculative  reason  it  ought  to  be  held  excluded.  It  is 
true  the  Legislature  have  specified  as  exempt  '*  canals,"  which  they 
need  not  have  done ;  but  we  cannot  on  that  account  take  upon  our- 
selves to  introduce  a  limitation  on  the  distinct  language  of  the  statute.  , 

On  the  remaining  point,  Mr.  Huddleston  has  said  everything  that 
could  be  said  in  favour  of  his  clients.  It  would,  however,  be  quite 
inconsistent  with  common  sense  to  allow  the  exception  for  which  he 
contends. 

Crompton,  J. — It  is  plain  common  sense  to  say  that  a  pipe,  which 
may  or  may  not  have  water  in  it,  cannot  be  looked  on  as  "  land" 
really  "  covered  with  water."  It  might  as  well  be  contended  that  a 
gas-pipe  is  a  pipe  covered  with  gas. 

(Hill,  J.,  had  left  the  Court.) 

Blackburn,  J.,  concurred. 

Judgment  for  the  respondents  on  the  first  and  third  pointSi 
and  for  the  appellants  on  the  second. 


♦WILLIAM  TUNSTALL,  Appellant,  v.  JANE  LLOYD,  Ee-   p*gg 

spondent.  '- 

STEPHENSON,  Appellant,  v.  TAYLOE,  Eespondent.    April  27. 

Z  Q.^c,  126,  8.  S2.-'Exemptionjfrom  ioU,^  Volunteers, 

1.  Any  carriage  boni,  fide  employed  in  conveying  volnnteer  infantry  to,  or  bringing  tbem 
back  from,  a  place  of  military  exercise,  inspection,  or  review,  or  on  other  public  duty,  is  exempt 
from  toll  by  virtue  of  The  General  Turnpike  Act,  3  Q.  4,  c.  126,  b.  32. 

2.  In  order  to  enjoy  that  immunity  the  carriage  must  be  employed,  not  perhaps  txolunvely, 
Vnt  at  all  events  •ubttantialfy,  for  the  conveyance  of  volanteera :  per  Cockbnrn,  C.  J. 
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3.  A  Tolunteer  corps  were  Msembled  at  K.  by  regimental  order  for  "  marching  cot  drill/' 
and  did  march  out,  and  were  afterwards  dismissed  at  the  head-quarters  of  the  regiment.  Threa 
members  of  the  corps  then  hired  a  hackney  carriage,  and  proceeded  towards  home,  in  doing 
which  it  was  necessary  to  pass  through  a  turnpike.  No  one  el«e  was  in  the  carriage,  and  the 
▼olunteers  were  dressed  in  their  uniform,  and  had  their  arms  and  accoutrements  acoording  to 
the  regulations  of  the  corps  :  Held,  that  the  carriage  was  exempt  from  toll  under  The  General 
Turnpike  Act,  3  Q.  4,  c.  126,  s.  32. 

These  cases  are  reported  together,  as  relating  to  the  same  subject, 
and  having  been  heard  on  the  same  day.  Both  turned  on  the  follow- 
ing sections  of  The  General  Turnpike  Act,  3  Or,  4,  c.  126. 

Sect.  32.  *'  No  toll  shall  be  demanded  or  taken  by  virtue  of  this  or 
any  other  Act  or  Acts  of  Parliament,  on  any  turnpike  road  ...  for 
the  horse  or  horses  of  any  officers  or  soldiers  on  their  march  or  on 
duty,  or  for  any  horse  or  horses  or  other  beast,  or  any  cart,  carriage, 
or  wagon  employed  in  carrying  or  conveying,  or  returning  empty 
from  carrying  or  conveying,  having  been  employed  only  in  carrying 
or  conveying  the  arms  or  baggage  of  any  such  officers  or  soldiers,  or 
employed  in  carrying  or  conveying,  or  returning  empty  from  having 
*Q61  ^^^  employed  in  carrying  *or  conveying  any  sick,  wounded, 
-'  or  disabled  officers  or  soldiers,  or  for  any  wagon,  wain,  cart,  or 
other  carriage  whatsoever,  or  the  horse  or  horses  or  other  cattle  draw- 
ing the  same,  employed  in  conveying  any  ordnance,  or  barrack,  or 
commissariat,  or  other  public  stores  of  or  belonging  to  His  Majesty, 
or  for  the  use  of  His  Majesty's  forces,  or  returning  empty  from  hav- 
ing been  so  employed;  or  for  any  carriage  conveying  volunteer 
infiintry,  or  for  any  horse  furnished  by  or  for  any  person  belonging 
to  any  corps  of  yeomanry  or  volunteer  cavalry  or  infantry,  and  rode 
by  him  in  going  to  or  returning  from  any  place  appointed  for  and  on 
the  days  of  exercise,  inspection,  or  review,  or  on  other  public  duty, 
provided  that  such  person  shall  be  dressed  in  the  uniform  of  his  corps, 
and  shall,  have  his  arms,  furniture,  and  accoutrements  according  to 
the  regulations  of  such  corps  at  the  time  of  claiming  the  exemp- 
tion.    ..." 

Sect.  36.  "  If  any  person  or  persons  shall,  by  any  fraudulent  or 
collusive  means  whatsoever,  claim  or  take  the  benefit  of  any  exemp- 
tion from  toll  or  from  overweight,  or  for  using  any  additional  horse 
or  horses,  or  of  any  other  exemption  or  exemptions  whatsoever  in 
this  Act  contained,  every  such  person  shall  for  every  such  offence 
forfeit  and  pay  any  sum  not  exceeding  6Z.;  and  in  all  cases  the  pr')of 
of  exemption  shall  be  upon  the  person  claiming  the  same." 

TuNSTALL,  Appellant,  v.  Lloyd,  Respondent. 

This  was  a  case  stated  for  the  opinion  of  the  Court,  under  stat.  20 
&  21  Vict.  c.  43,  s.  2,  which  disclosed  the  following  facts. 

At  a  petty  sessions  holden  at  the  County  Hall,  Abbey  Street,  in  the 
*Q71   township  of  Birkenhead,  for  the  division  of  *the  hundred  of 


^97] 


Wirral,  in  the  county  of  Chester,  on  Thursday,  6th  September 


1860,  before  Major-General  the  Honourable  Sir  Edward  Cust  and  the 
Reverend  Mark  Coxon,  two  of  Her  Majesty's  justices  of  the  peace 
for  that  county ;  an  information  preferred  by  Jane  Lloyd  against  Wil- 
liam Tunstall,  under  stat.  3  G.  4,  c.  126,  s.  31,  charging  for  that  he, 
on  the  23d  August,  1860,  at  the  township  of  Bidston,  in  the  county 
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of  Chester,  did  fraudulently  and  forcibly  pass  through  a  certain  toll- 
gate  there  situate,  c  tiled  Bidston  toll-gate,  on  a  certain  turnpike  there, 
called  the  Woodside  and  Hoylake  turnpike,  with  a  certain  omnibus 
drawn  by  two  horses,  without  paying  the  toll,  to  wit,  the  sum  of  8d., 
then  and  there  payable  for  those  horses,  by  reason  whereof  the  pay- 
ment of  that  toll  was  then  and  there  avoided,  contrary  to  the  statute, 
&c.,  was  heard  and  determined,  the  said  parties  respectively  being  then 
present ;  and  upon  such  hearing  the  appellant  was  duly  convicted  of 
that  offence,  and  adjudged  for  that  offence  to  forfeit  and  pay  the 
penalty  of  41^.,  and  also  the  sum  of  8d,  being  the  toll  unpaid,  and 
105.  6rf.  for  costs. 

At  the  hearing  of  the  information  it  was  admitted,  on  the  part  of 
the  appellant,  that  on  the  day  stated  in  the  information  he  had  driven 
an  omnibus  through  the  toll-gate  in  question,  and  that,  unless  his 
right  to  the  exemption  hereinafter  referred  to  should  be  established, 
a  toll  of  8d.  was  legally  due  and  payable  by  him,  and  that  he  had  in 
fact  refused  to  pay  such  toll.  But  he  claimed  exemption  from  the 
payment  of  such  toll,  under  stat.  8  G.  4,  c.  126,  s.  32,  on  the  ground 
that  the  omnibus  in  question  was  at  the  time  of  his  driving  it  through 
the  toll-gate  "  A  carriage  conveying  volunteer  infantry."  In  support 
of  this  claim  of  exemption  the  appellant  called  John  *Scott,  a  r^gg 
sergeant  in  the  FiraJ;  Cheshire  Rifle  Corps,  being  a  corps  of  vol-  ^ 
unteer  infantry,  who  proved  that  the  members  of  that  corps  were  in 
the  habit  of  proceeding  by  an  omnibus  from  Birkenhead  to  Lasowe, 
a  distance  of  upwards  of  three  miles,  for  ball  practice,  and  at  the  time 
stated  in  the  information  several  members  of  that  corps  were  so  pro- 
ceeding by  the  omnibus  driven  by  the  appellant ;  but  the  witness  was 
unable  to  swear  that  on  the  occasion  in  question  no  other  persons 
than  volunteers  were  on  the  omnibus,  nor  was  any  evidence  to  that 
effect  offered  by  the  appellant.  It  also  appeared,  from  the  evidence 
of  the  same  witness,  that  no  muster  had  been  made  by  the  sergeant, 
or  other  person  in  authority,  to  ascertain  that  none  but  volunteers 
were  present,  and  whether  the  volunteers  who  had  come  were  in  the 
uniform  dress  prescribed  by  the  commanding  officer  to  be  worn  on 
occasions  of  drill  or  practice ;  and  that  some  of  the  volunteers  riding  " 
on  the  omnibus  at  the  time  were  not  in  fact  in  uniform,  and  some  who 
were  not  volunteers  were  believed  to  be  upon  the  omnibus  on  the  day 
in  question.  Upon  this  evidence  it  was  contended,  on  the  part  of  the 
respondent,  that  the  appellant  had  failed  to  bring  himself  within  the 
exemption  referred  to — the  meaning  of  the  statute,  as  contended  for 
by  the  respondent,  being  that  the  carriage  to  be  exempt  from  toll 
should  be  wholly  occupied  in  conveying  volunteer  infantry,  and  that 
such  volunteer  infantry  should  be  in  uniform,  and  have  their  arms, 
and  be  mustered  nn  accordance  with  an  order  which  ought  to  have 
been  made  in  that  behalf  by  their  commanding  officer.  It  was  replied 
and  insisted  on  by  the  appellant  that  it  was  not  necessary  that  the 
carriage  should  be  wholly  occupied  by  volunteers,  or  that  the  volun- 
teers should  be  in  any  uniform,  or  have  their  arms,  *or  wear  their  ^^qq 
accoutrements,  in  pursuance  of  any  such  order  of  the  command-  ^ 
ing  officer ;  but  the  appellant  contended  that,  admitting  the  proper 
construction  of  the  words  of  the  statute  to  be  that  the  carriage,  to  be 
exempt,  should  be  wholly  occupied  in  conveying  volunteer  infantry, 
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still,  as  he  had  made  out  a  prim^  facie  case  pf  exemption,  it  vas 
incumbent  on  the  respondent  to  show,  if  she  could,  by  affirmative 
evidence,  that  the  omnibus  was,  in  fact,  conveying  other  than  volunteer 
infantry.  He  also  contended  that  the  proviso  requiring  the  wearing 
of  uniform,  arms,  and  accoutrements,  did  not  apply  to  the  exemption 
of  volunteer  infantry,  but  only  to  the  horses  of  yeomanry  cavalry, 
described  in  the  words  of  the  statute  immediately  following  the  worils 
"volunteer  infantry."  The  justices  were  of  opinion  that  the  appel- 
lant had  failed  to  make  out  his  exemption  from  payment  of  the  toll. 
and  therefore  convicted  him,  and.^judged  him  to  pay  the  toll  de 
manded,  together  with  the  penalty  and  costs. 

The  questions  of  law  reserved  for  the  opinion  of  the  Court  were. 
Whether,  assuming  it  to  be  proved  that  the  carriage  was  employed 
in  carrying  volunteer  infantry,  the  fact  that  the  volunteers  were  not 
in  uniform,  and  had  not  been  mustered,  and  that  the  omnibus  may 
have  also  carried  others  than  volunteers,  would  prevent  it  from 
coming  within  the  exemption  above  referred  to.  And,  supposing  the 
Court  to  answer  that  question  in  the  affirmative,  whether  it  was  incum- 
bent on  the  appellant,  in  order  to  bring  himself  within  the  exemption, 
to  prove,  by  showing  that  the  volunteers  had  been  duly  mustered,  or 
otherwise  to  establish  in  evidence,  that  the  carriage  did  in  fact  carry 
none  but  volunteers ;  or  whether  it  was  incumbent  on  the  respondent, 
*1001  ^^  *prosecutrix,  to  prove  affirmatively  that  it  did  carry  others 
^  than  volunteers,  and  whether  the  fact  that  the  volunteers  were 
not  at  the  time  in  question  in  any  uniform,  or  had  not  with  them 
their  arms  or  accoutrements,  according  to  any  regulation  of  the  corps 
to  which  they  belonged,  disentitled  them  from  claiming  the  exemp- 
tion given  by  the  statute. 

Brett,  for  the  respondent. — The  question  raised  in  this  case  is  very 
important.  Section  36  of  The  Turnpike  Act,  3  G.  4,  c.  126,  imposes 
the  onus  of  proving  exemption  from  toll  on  the  party  claiming  the 
exemption.  Here  the  omnibus  was,  primfi  facie,  liable  to  toll,  and 
the  evidence  adduced  by  the  appellant  did  not  rebut  that:  for  he 
failed  in  showing  that  all  the  persons  in  and  upon  the  omnibus  were 
volunteers ;  and  it  even  appears  that  some  of  them  were  not  in  uni- 
form. It  would  be  impossible  for  any  toll-keeper  to  know  how  to  act 
if  a  claim  of  exemption  were  allowable  under  such  circumstances. 
[CocKBURN,  C.  J. — It  is  not  stated  in  the  case  whether  this  was  an 
omnibus  publicly  plying  for  hire.  If  it  were,  the  question  would 
arise  whether  a  public  conveyance  can  come  within  the  exemption  at 
all ;  unless,  indeed,  it  carried  volunteers  only,  in  which  case  it  might 
perhaps  be  exempt.] 

The  Court  then  directed  this  case  to  stand  over  until  the  other 
case  should  be  heard  .(a) 

(a)  See  the  next  case. 

*101]        *Stephknson,  Appellant,  v,  Taylor,  Respondent. 

The  following  case  was  stated  for  the  opinion  of  the  Court  under 
Btat.  20  &  21  Vict.  c.  43,  s.  2. 

"  The  appellant  is  a  captain  in  the  First  Surrey  Rifle  Volunteers, 
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and  tbe  respondent  is  collector  of  tolls  at  Kennington  turnpike-gate, 
Surrey ;  and  on  the  12th  June,  1860,  the  respondent  appeared  before 
me  to  answer  the  complaint  of  the  appellant,  '  for  that  he,  the  respond- 
ent, on  the  2d  day  of  June,  1860,  at  the  parish  of  Lambeth,  in  the 
county  of  Surrey,  and  within  the  Metropolitan  Police  District,  being 
then  and  there  the  collector  of  tolls  at  a  certain  turnpike-gate  there 
situate,  did  lawfully  demand  and  take  of  and  from  one  George  Hodg- 
kins  the  sum  of  Sd,  as  and  for  toll  for  a  carriage,  drawn  by  one  horse, 
then  passing  through  the  said  gate,  the  said  George  Hodgkins  being 
then  and  there  exempt  from  the  payment  of  such  toll  by  reason  that 
the  said  carriage  was  then  and  there  conveying  volunteer  infantry, 
and  the  said  George  Hodgkins  then  and  there  claiming  such  exemp- 
tion,' contrary  to  the  provisions  of  stats.  3  G.  4,  c.  126,  s.  82,  and  4 
G.  4,  c.  95.  s.  80,  the  General  Turnpike  Acts. 

"  It  was  proved  before  me  that  Hodgkins  was  a  volunteer  belong- 
ing to  the  before-mentioned  corps,  and  that  on  the  2d  June  he  and 
others,  the  members  of  the  corps,  were  assembled  at  Kennington,  by 
regimental  order  for  'marching  out  drill,'  and  did  march  out,  and 
were  afterwards  dismissed  at  the  head-quarters  of  the  regiment  at 
Hanover  Park,  Peckham :  that  Hodgkins  and  two  other  members  of 
the  corps  then  hired  a  hackney  carriage  and  proceeded  towards  home, 
and  that  it  was  necessary  to  ♦pass  through  Kennington'  turn-  r#i  qo 
pike-gate  to  do  so ;  there  was  no  one  else  in  the  cab,  and  the  ^ 
volunteers  were  dressed  in  their  uniform  and  had  their  arms  and 
accoutrements  according  to  the  regulations  of  the  corps.  The  re- 
spondent demanded  Sd,  for  toll,  and  Hodgkins  claimea  exemption, 
which  the  respondent  refused  to  allow,  and  Hodgkins  paid  the  amount 
demanded. 

*'  Upon  the  part  of  the  respondent  it  was  contended  that  the  car- 
riage was  not  then  and  there  employed  in  conveying  volunteer 
infantry  within  the  meaning  of  the  statute,  and  that  Hodgkins  was 
not  entitled  to  exemption  from  the  payment  of  toll. 

"  I  was  of  opinion  that  the  exemption  did  not  extend  to  carriages 
used  by  members  of  a  volunteer  corps  for  their  own  private  ease  and 
convenience,  which  appeared  to  be  the  case  on  the  occasion  in  ques- 
tion ;  but  was  limitea  to  carriages  used  i^i  performing  some  public 
duty  requiring  the  use  of  a  carriage. 

"  It  was  argued  that  the  nature  of  the  duty  to  be  performed  to  give 
the  exemption  was  shown  by  subsequent  words  in  sect.  82  of  stat.  3 
Gr.  4,  c.  126 ;  and  that,  if  the  volunteer  was  going  to  or  returning 
from  any  place  appointed  for  and  on  the  days  of  exercise,  and  was 
dressed  in  the  uniform  of  his  corps,  and  had  his  arms,  furniture,  and 
accoutrements,  according  to  the  regulations  of  such  corps,  he  was 
exempt  from  the  payment  of  toll;  but,  looking  carefully  at  these 
words,  I  could  not  come  to  this  conclusion.  It  appears  to  me  that 
those  words  relate  only  to  the  exemption  of  horses  furnished  by  or 
for  a  person  belonging  to  a  corps  of  yeomanry  or  volunteer  cavalry 
or  infantry,  and  rode  by  him  on  the  occasion  referred  to,  and  not  at 
all  to  carriages ;  that,  in  the  consideration  of  the  matter,  I  was  con- 
fined to  the  words  *' carriage  conveying  volunteer  infantry;'  r*iQo 
that  I  was  bound  to  put  a  reasonable  construction  upon  these  ^ 
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words,  in  accordance  with  other  provisions  in  the  section  relating  to 
the  exemption  of  carriages  when  used  by  the  regular  forces  of  the 
kingdom ;  and  that  if,  under  the  circumstances  of  the  case  before  me, 
the  parties  were  exempt,  any  carriage,  with  any  number  of  horses 
and  under  any  circumstances  whatever,  so  long  as  the  person  in 
whose  employment  it  was  belonged  to  a  volunteer  corps,  would  be 
alike  exempt,  which  I  thought  could  not  be  intended. 

"  I  therefore  dismissed  the  information. 

"  The  appellant,  being  dissatisfied  with  my  judgment,  has  called 
upon  me  to  state  a  case  for  the  opinion  of  the  Court  of  Queen's 
Bench ;  and,  if  the  Court  should  be  of  opinion  that  I  was  wrong,  the 
case  will  be  remitted  to  me  for  further  proceedings. 

"G.  P.  Elliotf." 

Garth,  for  the  appellant. — This  case  is  both  within  the  letter  and 
the  spirit  of  stat.  8  G.  4,  c.  126,  s.  82.  Here  was  a  "  carriage  con- 
taining volunteer  infantry,"  "returning  from  public  duty,"  with  all 
their  arms,  furniture,  and  accoutrements."  The  police  magistrate  was 
led  into  error  by  the  erroneous  punctuation  of  the  section  in  some  of 
the  printed  copies.  A  comma  ought  to  be  inserted  after  the  words 
"or  infantry,"  and  another  after  the  words  "rode  by  him." 

Lvsh,  for  the  respondent. — In  order  to  put  a  just  construction  on 
this  statute,  it  will  be  necessary  to  look  at  the  general  course  of  legis- 
lation on  the  subject.  The  first  exemption  from  toll  on  grounds  like 
*1041  *^®  *present  is  found  in  stat.  44  G.  8,  c.  54,  "  To  consolidate 
J  and  amend  the  provisions  of  the  several  Acts  relating  to  corps 
of  yeomaniy  and  volunteers  in  Great  Britain,  &c."  The  13th  section 
enacts:  "No  toll  shall  be  demanded  or  taken  at  any  turnpike-gate  or 
bar  for  any  horses,  mares,  or  geldings,  rode  by  any  person  belonging 
to  any  corps  of  yeomanry,  or  by  any  field  officer  or  staff  officer  of 
volunteers,  in  going  to  any  place  for  the  purpose  of  exercise,  or 
returning  therefrom,  &c. ;  provided  always,  that  every  such  person 
shall  be  dressed  in  the  uniform  of  his  corps,  and  have  his  arms  and 
accoutrements  according  to  the  regulations  provided  for  such  corps  at 
the  time  of  claiming  such  exemption  from  toll  as  aforesaid."  Then 
comes  the  statute  in  question,  which  grants  a  similar  exemption  to 
the  regular  forces.  And,  by  The  Mutiny  Act,  13  Vict.  c.  5,  s.  78,(a) 
"All  Her  Majesty's  officers  and  soldiers,  being  in  proper  staff  or 
regimental  or  military  uniform,  dress  or  undress,  and  their  horses 
{but  not  when  passing  in  any  hired  or  private  vehicle)  and  all  recruits, 
marching  by  route,  and  all  prisoners  under  military  escort,  and  all 
enrolled  pensioners  in  uniform  when  called  out  for  training  or  in  aid 
of  the  civil  power,  and  all  carriages  and  horses  belonging  to  Her 
Majesty  or  employed  in  her  service  under  the  provisions  of  this  Act,, 
when  conveying  persons  or  baggage  or  returning  therefrom,  shall  be 
exempted  from  payment  of  any  duties  and  tolls  on  embarking  or 
disembarking  from  or  upon  any  pier,  wharf,  quay,  or  landing  place 
or  passing  turnpike  roads  or  bridges,  &c."  These  enactments,  taken 
together,  show  that  the  Legislature  did  not  intend  to  grant  volunteers 
♦1051  *^y  individual  or  personal  privilege  *in  this  respect;  and 
-'   meant  merely  that  they  were  to  be  exempt  from  toll  when 

(a)  It  is  worthy  observation  that  the  corresponding  olanse  (aect.  81)  in  (he  reoeot  Mutiny 
Aet»  28  k  24  Vict  e.  9,  differs  firom  the  above. 
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acting  in  discharge  of  their  public  duties.  [Cockburn,  0.  J. — Is 
there  any  exemption  of  volunteers  from  foot  tolls  ?]  Only  in  some 
private  Acts.  If  an  officer  of  the  regular  army  loses  his  exemption 
from  toll  when  in  a  private  carriage,  why  should  not  the  same  rule  ^ 
extend  to  an  officer  of  volunteers  ?  [CockburN",  C.  J. — Because  it  is 
part  of  the  duty  of  the  regular  officer  to  go  to  the  place  where  the 
military  exercises  are  performed.  If,  therefore,  he  is  an  infantry 
officer,  and  chooses  to  go  luxuriously,  he  may  well  lose  the  exemption. 
By  the  Turnpike  Act  in  question,  carriages  conveying  officers  or 
soldiers  are  not  exempt  from  toll  unless  they  are  sick,  wounded,  or 
disabled.]     That  has  been  altered  by  The  Mutiny  Act. 

CocKBURN,  0.  J. — ^I  am  of  opinion  that  in  this  case  of  Stephenson 
V.  Taylor  the  decision  of  the  police  magistrate  was  erroneous,  and 
that  he  ought  to  have  decided  in  favour  of  the  complainant.  The 
case  should  therefore  be  remitted  to  him  in  order  that  the  further 
necessary  proceedings  may  be  taken. 

On  looking  carefully  at  the  32d  section  of  the  Turnpike  Act,  3  G. 
4,  c.  126,  on  which  the  question  depends,  I  think  it  must  be  under- 
stood to  mean  that  any  carriage  bonS  fide  employed  in  conveying 
volunteer  infantry  to,  or  bringing  them  back  from,  a  place  of  military 
exercise,  inspection,  or  review,  or  on  other  public  duty,  is  entitled  to 
exemption  from  toll.  But,  in  order  to  enjoy  that  immunity,  the  car- 
riage must  be  employed  (I  will  not  say  exclusively,  but  substantially) 
for  the  conveyance  ofivolunteers.  On  the  one  hand,  the  mere  fact  of 
volunteers  *being  in  or  upon  a  public  vehicle  which  is  plying  r»^Qg 
for  hire,  and  may  be  used  by  any  person  who  chooses  to  avail  ^ 
himself  of  it,  does  not  confer  exemption ;  but,  on  the  other  hand,  and 
I  say  this  with  reference  to  the  case  of  Tunstall  v.  Lloyd,  if  a  carriage 
is  bona  fide  in  use  for  the  conveyance  of  volunteers  for  the  purposes 
specified  in  the  statute,  the  mere  accidental  circumstance  of  some  other 
persons  being  in  or  upon  it  does  not  deprive  it  of  its  privilege. 

In  the  construction  of  the  enactment  before  us,  some  difficulty  has 
been  occasioned  by  the  erroneous  punctuation  to  be  found  in  some 
copies  of  the  statute.  On  the  parliament  roll  there  is  no  punctuation, 
and  we  therefore  are  not  bound  by  that  in  the  printed  copies.  We 
can  give  the  section  a  sensible  construction  by  putting  a  comma  after 
the  words  "rode  by  him,"  and  applying  the  words  at  the  end  of  the 
clause,  "in  going  to  or  returning  from  any  place  appointed  for  and  on 
the  days  of  exercise,  inspection,  or  review,  or  on  other  public  duty,'* 
to  the  prior  part,  i.  e.,  "  Any  carriage  conveying  volunteer  infantry." 
Our  attention  has  been  called  to  the  provision  ia  The  Mutiny  Act, 
13  Vict.  c.  6,  relative  to  the  carriage  of  regular  troops.  There  are, 
however,  obvious  distinctions  between  regular  infantry  and  volunteers. 
The  former  are  usually  stationed  in  garrison  towns,  with  places  near 
them  for  exercise :  and  further,  their  whole  time  is  devoted  to  the  . 
public  service.  Volunteers,  on  the  contrary,  have  usually  to  go  to  a 
distance  for  exercise :  besides  which,  they  have  also  civil  duties  to 
perform.  They  are  persons  who,  to  protect  the  country  from  the 
danger  of  invasion,  give  up  time  valuable  to  themselves  to  learn  mili- 
tarv  exercises,  and  likewise  put  themselves  to  considerable  expense ; 
and  we  can  quite  understand  *the  Legislature,  in  order  to  r*iQ7 
encourage  that  spirit  in  the  general  public,  as  saying,  "We   ^ 
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will  give  to  all  sucli  persons  as  go  in  carriages  to  their  duty  an 
exemption  from  toll."  A  Cburt  ought  not  to  put  a  strained  and 
forced  construction  on  a  statute  made  for  the  benefit  of  volunteers ; 
still  less  to  import  into  it  a  provision  relative  to  regular  forces  which 
is  found  in  another  statute. 

Crompton,  J. — With  respect  to  this  case  of  Stephenson  9),  Taylor, 
I  am  entirely  of  the  same  opinion ;  and  think  both  the  words  and 
intention  of  the  statute  are  in  accordance  with  it.  The  section  in 
question  confers  exemption  on  any  '*  carriage  conveying  volunteer 
infantry."  That  cannot  mean  volunteer  infantry  in  every  case,  but 
volunteer  infantry  going  to  or  returning  from  their  place  of  exercise: 
it  would  be  absurd  to  apply  it  to  every  case  where  volunteer  infantry 
are  carried  in  uniform,  as,  for  instance,  to  a  feast. 

The  other  case  of  Tunstall  v.  Lloyd  is  suggested  to  be  that  of  a 
public  omnibus,  which  would  have  gone  the  way  it  did,  whether  vol- 
unteers were  in  it  or  not ;  and,  if  that  were  so,  it  could  hardly  be  said 
to  be  carrying  volunteers  within  the  meaning  of  this  enactment. 
Perhaps  it  applies  to  a  public  omnibus  hired  to  take  volunteers  on 
their  journey ;  but  that  point  will  be  decided  when  it  arises. 

To  return,  however,  to  the  main  question.  Mr.  Lu^Ka  argument 
must  go  to  this,  that  we  are  to  interpolate  some  words  in  the  section. 
Now,  I  do  not  see  what  words  to  interpolate ;  besides  which,  we  can- 
not put  words  into  a  statute  without  something  clearly  indicating  an 
intention  in  the  Legislature  that  they  should  be  there.  I  do  not  think 
*1081  ^^y  ^^g^^  is  thrown  on  this  *matter  by  tha  provisions  made  by 
^  other  statutes  for  the  regular  army  or  its  officers.  As  they 
are  persons  who  give  up  all  their  tiiMe  to  public  duty,  and  are  paia 
for  it,  a  difference  has  been  made  (in  my  mind  most  properly  made) 
between  them  and  volunteers.  I  think  it  both  reasonable  and  right, 
and  that  it  was  the  intention  of  the  Legislature,  to  take  public  burdens 
off  the  latter  in  return  for  the  sacrifice  they  make  of  their  time  to  the 
public. 

(Hill,  J.,  was  absent.)  * 

Blackburn,  J. — The  doubt  in  the  mind  of  the  police  magistrate, 
in  the  case  of  Stephenson  v.  Taylor,  seems  to  have  been  that  the 
exemption  created  by  this  section  was  limited  to  carriages  engaged  in 
the  performance  of  some  public  duty  requiring  the  use  of  a  carriage. 
But,  looking  at  the  words,  I  think  the  meaning  of  the  Legislature  to 
the  contrary  is  sufficiently  expressed.  There  is  a  distinction  between 
regular  troops  and  volunteers,  which  accounts  for  the  difference  in 
the  legislation  respecting  them.  Regular  troops  live  in  barracks. 
If  infantry,  they  are  not  marched  out  for  their  muster  or  exercise  to 
a  distance  from  which  they  may  have  to  return  the  next  day.  Not  so 
with  volunteers.  Acting  on  that  view,  the  Legislature  say  that  no 
duty  shall  be  taken  for  *'  any  carriage  conveying  volunteer  infantry, 
or  for  any  horse  furnished  by  or  for  any  person  belonging  to  any 
corps  of  yeomanry  or  volunteer  cavalry  or  infantry,  and  rode  by  him 
in  going  to  or  returning  from  any  place  appointed  for  and  on  the 
days  of  exercise,  inspection,  or  review,  or  on  other  public  duty,  &c.'' 
♦1091  "^^  exemption  is  here  clearly  established  *in  favour  of  a  horse 
J  ridden  by  a  volunteer  when  on  public  duty.  But  an  infantry 
volunteer  on  public  duty  may  require  a  carriage.    He   is ,  clearly 
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exempt  from  toll  if  lie  is  riding  a  horse,  and  it  is  difficult  to  see  any- 
ground,  in  reason  and  sense,  why  a  man  is  to  be  exempt  from  toll 
because  he  is  riding '  a  horse,  but  not  if  he  sits  in  a  vehicle  behind  a 
horse.  The  case  is  quite  diflferent  from  that  of  an  omnibus  or  stage 
coach,  on  which  volunteers  get  up  and  ride.  There  it  is  a  question 
for  the  justice  of  the  peace  before  whom  the  cause  is  heard  to  decide 
whether  the  omnibus,  &c.,  was  taking  them  to  the  place  of  duty.  I 
should  think  if  it  were  plying  for  hire  in  the  ordinary  way  .it  would 
not  be  exempt ;  but  I  will  say  no  more  on  that  until  the  question 
directly  arises. 

In  Stephenson  v.  Taylor,  Judgment  for  the  appellant. 

Tunstall  v,  Lloyd  sent  back  to  the  justices  to  be  restated.(a) 

(a)  We  understand  that  no  further  steps  will  be  taken  in  that  ease. 


STEPHEN  WITT,  Administrator  of  the  effects  of  PRISCILLA 
FLOYD,  deceased,  v.  DAVID  AMIS.     April  29. 

Policy  of  insurance. — Donatio  mortis  causd, 
A  policy  of  life  insnrance  may  be  the  subject  of  a  donatio  mortis  eausA. 

Action  for  the  conversion  by  defendant  of  certain  goods  and  chat- 
tels of  Priscilla  Floyd,  to  wit,  a  policy  of  assurance,  granted  by  The 
Kent  Mutual  Life  Assurance  *Society,  for  1000?.,  on  the  life  r^-i-t^ 
of  the  said  Priscilla  Floyd,  and  a  certain  deposit  note  for  400?.,  *- 
made  by  the  manager  of  The  National  Provincial  Bank  of  England, 
at  Southampton,  whereby  the  said  bank  acknowledged  to  hold  the 
said  sum  of  400?.  as  moneys  of  the  said  Priscilla  Floyd.  The  decla- 
ration also  contained  a  count  in  detinue,  in  respect  of  the  same  goods 
and  chattels. 

Pleas.  1.  Not  guilty.  2.  Non  detinet.  3.  That  the  goods  were  not 
the  goods  of  the  plaintiff  as  administrator.     Issue  on  all  the  pleas. 

On  the  trial,  before  Blackburn,  J.,  at  the  London  Sittings  after 
EUlary  Term,  1861,  it  appeared  that  the  defendant  and  the  intestate 
were  engaged  to  be  married,  and  were  living  together  as  man  and 
wife.  The  intestate  was  taken  suddenly  ill ;  and  while  iU,  and  after- 
wards, before  her  death,  she  gave  the  policy  and  deposit  note  to  the 
defendant,  saying,  "  These  are  yours ;"  expressing  a  belief  that  she 
was  dying.  The  defendant  contended  that  this  was  a  donatio  mortis 
causS.  The  learned  Judge  asked  the  jury  whether  they  thought  the 
policy  and  deposit  note  were  given  to  the  defendant  at  a  time,  when 
the  intestate  thought  she  was  dying.  The  jury  found  they  were.  A 
verdict  was  entered  for  the  defendant,  leave  being  reserved  to  move 
to  enter  the  verdict  for  the  plaintiff  if  the  Court  should  be  of  opinion 
that  the  policy  and  deposit  note  could  not  be  the  subject  of  a  donatio 
mortis  causd. 

Parry,  Serjt.,  in  this  Term,(a)  moved  for  a  rule  nisi  to  enter  the 
verdict  for  the  plaintiff,  on  that  ground. — A  policy  of  insurance  can- 

(a)  Friday,  April  28th.    Before  Gockburn,  C.  J.,  Crompton.  Hill  and  Blackburn,  Js. 
1.,  B.  A  S.,  VOL.  I. — 6 
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♦1111  ^^*  ^  *^®  subject  of  a  donatio  *morti8  causfi.  The  subject- 
■•  matter  of  a  donatio  mortis  causfi  must  be  something  the  pro- 
perty in  which  would  pass  by  delivery ;  that  is  the  rule  given  in  W  illiams 
on  Executors,  vol.  I.,  p.  693  (5th  ©d.),  and  which  was  recognised  by 
the  Court  in  Miller  v.  Miller,  3  P.  W.  356,  and  in  Ward  v.  Turner, 
2  Ves.  431.  A  bill  of  exchange,  or  a  check  payable  to  bearer,  or 
order,  passes  by  delivery,  and  therefore  if  given  in  contemplation  of 
death,  may  be  the  subject  of  a  donatio  mortis  causfi:  Veal  v.  Veal,  27 
Beav.  303,  Rankin  v.  Weguelin,  27  Beav.  309.  So  may  a  mortgage. 
But  not  a  policy  of  insurance,  the  interest  in  which  does  not  pass  by 
mere  delivery.  Here  there  was  no  regular  assignment  of  the  policy. 
In  Ward  v.  Turner,  it  was  held  that  the  mere  delivery  of  receipts  for 
South  Sea  annuities  was  not  sufficient  to  constitute  such  a  gift.  The 
nature  of  a  donatio  mortis  causS  is  fully  gone  into  in  Story  on  Equity 
Jurisprudence,  vol.  I.,  c.  x.  [^Finhson,  amicus  curiae,  cited  Barton  v. 
Gainer,  3  H.  &  N.  887.t]  Cur.  adv.  vuU. 

CooKBURN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  we  took  time  to  consider  whether  there  is  any  distinc* 
tion  between  a  policy  of  life  insurance  and  a  bond  or  mortgage,  as 
regards  its  capability  of  being  made  the  subject  of  a  donatio  mortis 
causfi.  We  do  not  think  that  any  such  distinction  exists,  and  are  of 
opinion  that  a  policy  of  life  insurance  may  be  the  subject  of  a  gift 
of  that  nature.     The  rule  must  therefore  be  refused. 

Rule  refused. 


Though  the  donatio  morti$  causd 
breaks  in  upon  the  polibj  of  our  testa- 
mentaiy  legislation,  and  is  indeed  de- 
rived from  rules  of  the  Roman  law, 
which  we  repudiate,  it  has  for  some 
reason  taken  strong  hold  in  this  coun- 
try, as  well  as  in  England,  and  has 
been  extended  to  as  many  subjects. 
Not  only  specific  chattels,  but  choses  in 
action  in  general  are  within  its  scope : 
Borneman  v,  Sidlinger,  8  Shepl.  429  ; 
Parish  v.  Stone,  14  Pick.  205.  "Thus 
the  promissory  note  of  a  stranger, 
whether  payable  to  bearer  or  order, 
may  be  given  mortis  catisd,  by  delivery 
of  the  instrument  itself:  Grover  v. 
Grover,  24  Pick.  261;  Sessions  t^. 
Moseley,  4  Gush.  87 ;  Bates  v.  Kemp- 
ton,  7  Gray  382;  Brown  v.  Brown,  18 
Conn.  410;  Coutant  v.  Schuyler,  1 
Paige  316;  Jones  v.  I)yor,  16  Ala. 
221;  Turpin  v.  Thompson,  2  Meto. 
(Ky.)  420.     And  this  though  secured 


by  mortgage:  Chase  v.  Redding,  18 
Gray  418;  Borneman  v.  Sidlinger,  8 
Shepl.  429.  So  of  the  bond  of  a 
stranger,  or  of  the  donee  himself: 
Wells  t;.  Tucker,  8  Binn.  366 ;  Waring 
V.  Edmunds,  11  Maryl.  424;  Lee  v. 
Boak,  11  Gratt  182.  The  donee's 
own  promissory  note,  or  his  draft,  how- 
ever, unless  where  the  last  has  been 
already  accepted,  or  where,  as  perhaps 
in  the  case  of  a  check,  it  operate  of 
itself  as  an  assignment  of  an  existing 
fund,  is  not  good  as  such  a  gift,  being 
a  mere  promise  without  consideration  : 
Smith  V.  Kittridge,  21  Verm.  288; 
Holley  o.  Adams,  16  Id.  206;  Harris 
V.  Clark,  8  Comst.  98;  Craig  v.  Craig, 
8  Barb.  Ch.  76;  Parish  v.  Stone,  14 
Pick.  198;  Raymond  v.  Silick,  10 
Conn.  489;  Flint  v.  Pattee,  83  N.  H. 
520 :  Wright  v.  Wright,  1  Cowen  598, 
being  overruled. 
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*GARTON  and  Another  v.  The  BEISTOL  and  EXETER   pj^g 
Railway  Company.     May  S.  ^ 

C&mman  Carrier. — Railway  and  Canal  Traffic  Act,  17  <Sc  18  Vict.  c.  31. —  Unreason- 
able condition. — Bristol  and  Exeter  Railway  Company. — Money  had  and  received. 

1.  A  railwaj  Company,  carrying  on  business  as  common  carriers  for  hire,  refused  to  receive 
certain  goods  tendered  to  them  for  carriage  as  such,  unless  the  sender  of  the  goods  would  sign 
a  condition  by  which  the  Company  were  not  to  bo  answerable  **  for  the  loss,  detention,  or  da- 
mage of  any  package  Insufficiently  or  improperly  packed,  marked,  directed,  or  described" : 
Held  an  unjust  and  unreasonable  condition,  both  at  oommon  law  and  under  the  Railway  and 
Canal  Traffic  Act,  17  A  18  Viot  c.  31. 

2.  Semble,  per  Cookburn,  C.  J.,  that  a  condition  imposed  by  a  railway  Company  carrying  on 
business  as  common  carriers  for  hire,  that  ''  no  claim  for  damage  will  be  allowed  unless  made 
within  three  days  after  the  delivery  of  the  goods,  nor  for  Iocs  unless  made  within  three  days 
of  the  time  that  they  should  be  delivered,"  is  unjust  and  unreasonable. 

3.  A  railway  Company,  carrying  on  business  as  common  carriers  for  hire,  refused  to  receive 
the  goods  of  A.  B.  on  the  ground  that  they  were  tendered  after  a  quarter  past  five  in  the  even- 
ing, although  they  did  receive  the  goods  of  C.  D.  at  a  later  hour :  Held,  that,  in  the  absence  of 
explanation,  this  was  unlawful  conduct  in  the  Company,  and  A.  B.  .having  sustained  damage 
in  eonsequence  of  it,  was  entitled  to  recover  against  them. 

4.  A  declaration  alleged  that  a  railway  Company,  carrying  on  business  as  common  carriers 
for  hire,  refused  to  carry  certain  goods  unless  the  sender  of  the  goods  would  sign  "  certain 
nigust  and  unreasonable  conditions" :  Held,  that  this  allegation  was  satisfied  by  proof  that  oim 
of  the  conditions  thus  required  to  be  signed  was  unjust  and  unreasonable. 

6.  The  Bristol  and  Sxeter  Railway  Company  was  incorporated  by  stat  6  A  7  W.  4,  o.  zzzrL, 
by  which  it  was  enacted  (inter  alia),  sect  174,  that  all  persons  should  have  free  access  to  use 
the  railway  with  carriages  constructed  as  directed  by  the  AcL  SecL  175,  that  the  Company 
might  charge  a  tonnage  of  so  much  per  mile  upon  all  things  conveyed  along  the  railway.  Sect 
177,  that  the  Company  might  provide  locomotive  engines  or  other  power  for  drawing  things 
upon'  the  railway,  and  receive  such  sums  for  the  use  of  them  as  they  should  think  proper,  in 
addition  to  the  other  sums  authorised  to  be  taken.  Sect.  178,  that  they  might  use  locomotive 
engines  or  other  power,  and,  in  carriages  or  wagons  propelled  thereby,  convey  things  along  the 
railway,  and  make  such  reasonable  charges  for  conveyance  as  they  might  determine  upon,  in 
addition  to  the  rates  or  tolls  authorised  to  be  taken.  By  seoL  183  they  wore  likewise  authorised 
to  fix  the  sum  to  be  charged  for  small  parcels  not  exceeding  500  lbs.  weight  each.  Seot  184 
enaeted,  that  where  things  or  persons  were  conveyed  for  a  less  distance  than  six  miles,  the 
Company  might  demand  and  receive  the  aforementioned  ''  rates,  tolls,  and  charges  for  convey- 
ance" for  six  miles;  and  sects.  185,  186,  and  187  contained  certain  other  provisions  relative  to 
''rates  and  tolls  only."  By  sect.  188  they  were  directed  to  affix  on  boards  upon  their  toU- 
honaes,  Ac.,  a  list  of  the  rates  and  tolls  directed  by  them  to  be  taken.  '  By  stat.  8  A  9  Vict  o. 
elv.  8.  2,  the  powers  of  former  Acts  regulating  the  Company  are  extended  to  that  Act,  except 
sueh  as  expired  by  effiuxion  of  time,  or  are  inapplicable  to  it,  or  inconsistent  with  or  provided 
for  by  the  Lands  Clauses  Consolidation  Act,  or  with  such  of  the  provisions  of  the  Railways 
Consolidation  Act  as  were  made  applicable  to  that  Act  Sect  18  fixed  the  sum  which  the  Com- 
pany might  oharge  for  passengers;  and  seot  19  gave  a  scale  of  so  much  a  ton  per  mile,  in  respeot 
of  articles  conveyed  on  the  railway*.  A.  B.  delivered  goods  to  the  Company  to  be  carried. 
These  were  of  different  kinds,  and  were  made  up  in  packages,  some  of  which  exceeded,  and 
others  of  which  did  not  exceed,  500  lbs.  weight  each.  The  charges  made  by  the  Company  and 
paid  by  A.  B.  for  the  carriage  of  the  goods  on  the  railway  amounted  to  sums  which  (after  de- 
dneting  reasonable  sums  for  the  expenses  of  loading  and  unloading)  exceeded  the  maximum 
sums  authorised  to  be  charged  for  the  carriage  of  the  several  kinds  of  goods  respectively  by 
stat  8  A  9  Vict  c.  olv.  s.  19:  Held  that  A.  B.  was  entitled,  under  a  oount  for  money  had  and 
received,  to  recover  baok  the  sums  paid  by  him  in  excess  of  the  sums  authorised  to  be  charged 
for  carriage  of  goods  by  8  A  9  Vict  c.  olv.,  upon  such  of  those  packagea  of  goods  as  exceeded 
500  lbs.  in  weight,  but  not  upon  the  rest. 

0.  The  above  Company  published  a  scale  of  charges  at  which  parcels  would  be  carried  along 
their  line,  including  collection  and  delivery  within  certain  limits,  if  delivered  by  the  Company's 
appointed  agents.  A.  B.,  a  carrier,  in  the  course  of  his  business  as  such,  forwarded  from  Bris- 
tol, by  passenger  and  van  trains  on  the  railway,  parcels  of  goods  which  were  consigned  to  his 
■gents  residing,  at  various  towns  and  places  on  the  line  of  the  railway  for  delivery  by  snob 
agents.  On  all  suoh  oeoasions  the  parcels  in  question  were  oolleoted  by  A.  B.  from  his  ens- 
tomers  in  Bristol,  and  were  taken  by  him  with  his  own  horses,  carts,  and  servants  to  the  ndl- 
way  station  there,  from  whence  they  were  forwarded  to  some  other  station  on  the  railway.    On 
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other  occasions  the  agent?  of  A.  B.,  rQ^iding  at  Exeter  and  other  places  on  the  line  of  the  rail- 
way, forwarded  thence  by  passenger  and  van  trains  to  A.  B.  at  Bristol  pareels  of  goods  for  d«- 
lirery  in  Bristol.  On  all  saeh  last- mentioned  occasions  the  parcels  were  received  by  A.  B.  at 
the  railway  station  at  Bristol,  and  from  thence  delivered  by  him,  in  his  own  carts  and  vans, 
to  the  parties  in  Bristol  to  whom  they  were  directed.  The  sums  paid  by  A.  B.  to  the  Company 
for  the  carriage  on  the  railway  of  all  the  above-mentioned  parcels  which  were  so  respectively 
forwarded  and  received  by  A.  B.  incladed,  in  accordance  with  the  rates  fixed  by  the  said  scale 
bills,  charges  for  collection  and  delivery  in  Bristol,  though  sueh  services  were  not  in  fact  per- 
formed by  the  Company  for  A.  B. :  Held  that  these  sums  were  improperly  eharged,  and  might 
be  recovered  back  under  a  count  for  money  had  and  received. 

7.  The  above  Company  charged  A.  B.  certain  sums,  reasonable  in  themselves,  for  carrying 
his  goods  along  their  line,  while  they  carried  the  like  goods  for  other  parties  at  lower  rates : 
Held  that  A.  B.  was  not  entitled,  in  an  action  for  money  had  and  reeeived,  to  recover  from  the 
Company  the  excess  of  the  sums  paid  by  him  above  those  paid  by  the  other  parties. 

8.  In  the  case  of  the  same  Company,  whenever  any  of  the  public  (not  being  carriers)  brought 
and  delivered  at  one  time  a  number  of  separate  parcels  or  packages  to  the  Company  to  be  car- 
ried, if  they  all  contained  goods  of  the  same  kind  or  description  (sueh  as  dmgs  or  drapery), 
and  were  addressed  to  the  same  party,  the  Company  were  in  the  habit  of  charging  them  in  the 
aggregate  according  to  the  parcels  rates  where  the  aggregate  weight  did  not  exceed  500  lbs., 
and  according  to  the  lower  or  tonnage  rates  where  the  aggregate  weight  exceeded  500  lbs. 
Whereas  if  A.  B.  brought  a  number  of  separate  parcels  or  packages  of  the  same  kind  to  the 
Company  to  be  carried,  which  (though  addressed  also  to  the  different  ultimate  consignees  for 
whom  they  were  intended)  bore  a  separate  address  to  A.  B.,  and  at  the  end  of  the  journey  were 
received  by  him  or  his  agents  from  the  Company,  the  Company  charged  A.  B.  for  each  parcel 
or  package  separately.  If  (as  occasionally  happened),  amongst  a  number  of  separate  packages 
so  brought  by  A.  B.  to  the  Company  to  be  carried,  two  or  more  of  the  same  kind  were  found  to 
be  addressed  to  the  same  ultimate  consignee,  the  Company  aggregated  those  which  were  so  ad- 
dressed to  the  same  ultimate  oonsignee,  but  reftised  to  aggregate  the  others :  Held,  that  the 
Company  were  Justified  in  so  charging. 

0.  In  the  case  of  the  same  Company  it  appeared  that,  on  various  occasions  since  the  publiea- 
tion  of  the  scale  bills,  A.  B.  brought  and  delivered  goods  to  the  Company  to  be  conveyed,  for 
the  conveyance  of  which  goods  the  Company  demanded,  and  A.  B.  paid,  sums  exceeding  the 
rates  specified  in  the  scale  bills.  These  sums  were,  in  some  instances,  demanded  by  the  Com- 
pany's servants  through  mistake;  in  other  instances,  the  demand  was  made  intentionally: 
Concessum,  that  this  claim  of  the  Company  could  not  be  supported. 

10.  SemhUy  that,  in  order  to  entitle  the  Company  to  make  any  of  the  above  charges,  they 
were  not  bound  to  affix  to  their  toll-houses,  Ac,  boards  indicating  the  amount  of  their  rates 
and  tolls ;  but 

11.  Held  that,  if  they  even  were,  their  having  neglected  to  do  so  did  not  entitle  A.  B.  to 
recover  back  as  money  had  and  received,  any  of  the  above  payments  made  by  him. 

This  cause  came  on  for  trial  at  the  Bristol  Spring  Assizes,  1860, 
when,  by  consent,  a  verdict  was  taken  for  the  plaintiffs,  with  lOOOl 
damages,  subject  to  the  award  of  a  barrister :  the  arbitrator  to  state 
the  facts,  in  a  special  case,  for  the  opinion  of  this  Court ;  assess  the 
damages  contingently  on  the  several  counts ;  and  direct  whether  the 
verdict  should  stand,  and,  if  so,  for  what  amount  of  damages;  or 
whether  a  verdict  ought  to  be  entered  for  the  defendants,  or  a  nonsuit 
entered,  &c. 

In  accordance  with  this  submission  the  arbitrator  found  the  facts 
as  follows. 

The  first  count  of  the  declaration  stated  that  the  plaintiffs  were 
carriers,  and  carried  on  business  as  such  carriers  at  (amongst  other 
places)  Bristol,  by  collecting  and  receiving  from  persons  goods  and 
packages,  to  be  by  the  plaintiflFs  carried  from  Bristol  to  divers  other 
places,  and  at  such  places  delivered  for  hire  and  reward,  which  they, 
the  plaintiflFs,  did  by  sending  such  goods  and  packages  by  railway 
from  Bristol  to  such  places,  &c. ;  and  the  defendants  were  common 
carriers  of  goods  and  chattels  for  hire  from  Bristol  Station  to  divers 
other  places;  and  thereupon,  to  wit,  on  divers  days  and  times,  the 
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plaintiffe  caused  to  be  tendered  to  the  *defendants,  they  being  -r*-!  jc 
such  common  carriers  as  aforesaid,  at  Bristol  Station  aforesaid  ^ 
(being  the  place  by  them  then  used  in  the  way  of  their  said  business 
as  common  carriers  for  the  receipt  of  parcels  and  goods  to  be  by  them 
carried  and  conveyed  as  such  common  carriers  as  aforesaid),  certain 
goods  of  the  plaintiffs,  and  then  requested  the  defendants  to  receive 
and  to  carry  and  convey  the  same  from  Bristol  Station  aforesaid  to 
the  said  other  places  to  which  they  were  carriers  as  aforesaid,  and  the 
defendants  then  had  ample  convenience  for  receiving  and  carrying 
and  conveying  the  same  according  to  the  requirement  of  the  plaintifl& 
in  that  behalf,  and  they  might,  could,  and  ought  to  have  received, 
carried,  and  conveyed  the  same  as  aforesaid,  and  the  plaintiffs  were 
then  ready  and  willing,  and  then  offered,  to  pay  to  the  defendants 
such  sums  of  money  respectively  as  the  defendants  were  legally  enti- 
tled to  receive  for  the  receipt  and  carriage  and  conveyance  of  the  said 
goods  respectively  from  Bristol  Station  aforesaid  to  the  respective 
places  aforesaid,  and  all  other  charges,  whatsoever,  which  the  defend 
ants  were  then  authorized  or  entitled  to  make  or  receive  for  the  receipt 
carriage,  and  conveyance  of  the  said  goods  respectively,  in  manner 
as  aforesaid ;  and  the  plaintiffs  were  also  ready  and  willing  to  perform 
all  just  and  reasonable  conditions,  on  their  part  to  be  performed,  to 
entitle  them  to  have  their  said  goods  received,  carried,  and  conveyed 
by  the  defendants  as  such  common  carriers  as  aforesaid :  of  all  which 
the  defendants  had  due  notice :  Yet  the  defendants,  not  regarding 
their  duty  as  such  common  carriers  as  aforesaid,  but  contriving,  and 
wrongfully  and  unjustly  intending,  to  injure  the  plaintiffs,  did  not, 
nor  would,  when  they  were  so  requested  as  aforesaid,  or  at  any  time 
afterwards,  *receive,  carry,  or  convey  the  said  goods  respect-  r*-i  i  g 
ively  from  Bristol  Station  aforesaid  to  the  respective  places  *- 
aforesaid,  but  wholly  negleated  and  refused  so  to  do,  unless  the  plain- 
tiflEj  signed  certain  unjust  and  unreasonable  conditions,  with  reference 
to  the  receipt,  carriage,  and  conveyance  of  the  said  goods ;  whereby 
the  plaintiffs  were  forced  and  obliged  to  and  did  procure  the  said  goods 
to  be  carried  and  conveyed  from  Bristol  Station  aforesaid  to  the 
respective  places  aforesaid  at  much  greater  expense  than  the  plaintif& 
were  ready  and  willing  to  pay,  and  the  defendants  were  entitled  to 
receive,  for  the  same  carriage  and  conveyance  of  the  said  goods  as 
aforesaid,  and  were  also  delayed  in  the  conveyance  of  the  said  goods 
as  aforesaid  for  divers  long  spaces  of  time,  and  were  greatly  injured 
in  their  trade  and  business  as  carriers. 

The  second  count  stated  that  the  plaintifl&  were  such  common  car- 
riers as  aforesaid:  and  the  defendants,  before  and  at  the  times  there- 
inafter mentioned,  were  common  carriers  of  goods  and  chattels  for 
hire  from  Bristol  to  certain  oth^r  places ;  and  the  plaintiffs,  to  wit,  on 
divers  days,  at  reasonable  times,  caused  to  be  tendered  to  the  defend- 
ants, they  then  being  such  common  carriers  as  aforesaid,  at  Bristol 
Station  as  aforesaid  (being  the  place  by  them  then  used,  in  the  way 
of  their  said  business  as  common  carriers,  for  the  receipt  of  parcels 
and  goods  to  be  by  them  carried  and  conveyed,  as  such  common  car- 
riers as  aforesaid),  certain  goods  of  the  plaintiffs,  and  then  requested 
the  defendants  to  receive  the  same  for  the  purpose  of  being  carried 
and  conveyed  by  the  defendants  as  such  common  carriers  as  aforesaid ; 
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and  the  defendants  then  had  ample  convenience  for  receiring^  carry- 
^^'^^T^^  iDgi  and  convcying  the  same,  according  to  the  requirement 
-'  *of  the  plaintiffs  in  that  behalf,  and  the  plaintiffs  were  then 
ready  and  willing,  and  then  offered,  to  pay  to  the  defendants  siich  sura 
of  money  as  the  defendants  were  legally  entitled  to  receive  for  the 
receipt  and  carriage  of  the  said  goods  respectively,  and  all  other 
charges  whatsoever  which  the  defendants  were  then  authorized  or 
entitled  to  make  or  receive,  for  the  receipt  and  carriage  of  the  said 
goods  respectively,  and  were  ready  and  willing  to  perform  all  just  ami 
reasonable  conditions  on  their  part :  of  which  the  defendants  had  due 
notice :  Yet  the  defendants,  not  regarding  their  duty  as  such  common 
carriers  as  aforesaid,  but  contriving,  and  wrongfully .  and  unjustly 
intending,  to  injure  the  plaintiffs  (though  they  did  receive  at  the  said 
times,  and  up  to  a-  later  hour  of  the  evening  of  the  said  days  than  a 
quarter  past  5  o'clock,  the  goods  of  a  certain  other  person  for  the 
purpose  of  being  carried  and  conveyed  by  them  as  such  common 
carriers  as  aforesaid),  did  not  nor  would,  at  the  said  times,  being  later 
than  a  quarter  past  5  o'clock  in  the  evening  of  the  said  days,  when 
they  were  so  requested  as  aforesaid,  receive  the  said  goods  of  the 
plaintiffs  to  be  carried  and  conveyed  by  them ;  but  wholly  neglected 
and  refused  so  to  do,  on  the  ground  that  the  goods  were  tendered  after 
a  quarter  past  5  o'clock  in  the  evening  of  the  days,  which  was  an 
unjust,  unreasonable,  and  illegal  excuse  for  not  receiving,  carrying, 
and  conveying  the  said  goods  as  aforesaid ;  whereby  the  plaintiffs  had 
been  delayed  in  the  conveyance  of  the  said  goods,  and  had  been 
greatly  injured  in  their  trade  and  business  of  carriers.' 

The  third  count  was  for  money  payable  by  the  defendants  to  the 

plaintiffs  for  money  received  by  the  defendants  to  the  use  of  the 

*1181    P^^^^^^^^j  ^^^  ^^^  money  *found  to  be  due  from  the  defendants 

J   to  the  plaintiffs  on  accounts  stated  between  them.    And  the 

plaintiffs  claimed  lOOOZ. 

The  defendants  pleaded. 

First,  to  the  first  and  second  counts.  Not  guilty. 

Secondly,  as  to  the  first  count,  a  denial  that  the  plaintiffs  were 
ready  and  willing,  or  offered,  to  pay  the  defendants  such  sums  of 
money  as  the  defendants  were  legally  entitled  to  receive  for  the  receipt 
and  carriage  and  conveyance  of  the  goods  respectively  from  Bristol 
Station  to  the  respective  places  in  that  count  mentioned,  and  the  other 
charges  which  the  defendants  were  authorized  or  entitled  to  make  or 
receive  for  the  receipt,  carriage,  and  conveyance  of  the  goods  respect- 
ively. 

Thirdly,  as  to  the  second  count,  a  similar  denial  to  that  contained 
in  the  preceding  plea. 

Fourthly,  as  to  the  second  count;  that  by  a  regulation  of' the  de- 
fendants, of  which  the  plaintiflfe,  before  the  committing  of  any  of  the 
alleged  grievances  in  that  count  mentioned,  had  due  notice,  the 
defendants,  during  all  the  time  mentioned  or  referred  to  in  the  second 
count,  closed  their  offices  at  the  Bristol  Station  for  the  receipt  of 
goods  intended  to  be  carried  by  their  goods  trains  of  the  same  evening 
at  a  quarter  past  5  o'clock,  and  refused  to  receive  after  that  time  any 
goods  for  carriage  by  such  goods  train  of  the  same  day,  except  goods 
which  had  been  prepared^  assorted,  and  packed  by  an  agent  of  the 
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defendants  elsewhere,  and  which  were  brought  to  the  station  so  pre- 
pared, assorted,  and  packed,  and  ready  to  be  loaded  and  put  on  the 
trucks  at  the  station ;  and  that  such  regulation  was  reasonable  and 
necessary  for  the  due  and  proper  *  transacting  and  carrying  on  r*^  ^q 
of  their  trade  and  business  as  carriers ;  and  that  such  excep-  '- 
tion  therefrom  was  a  reasonable  and  proper  exception,  having  regard 
to  the  greater  facilities  of  loading  and  despatching  the  goods  to  which 
such  exception  applied ;  and  that  such  regulation  and  exception  re- 
spectively were  not  made  for  the  purpose  of  giving  any  undue  prefer- 
ence, favour,  or  advantage  to  their  agent  or  to  themselves  as  such 
carriers. 

Fifthly,  as  to  the  residue  of  the  declaration,  Never  indebted. 

The  plaintiffs  took  and  joined  is3ue  on  all  the  above  pleas,  and 
demurred  also  to  the  fourth  plea;  and  the  defendants  joined  in 
demurrer.  / 

The  plaintiffs  were  common  carriers,  having  their  principal  office 
at  Bristol,  and  were  in  the  habit  of  carrying  goods  for  hire  between 
that  place  and  various  places  in  the  West  of  England ;  employing  for 
that  purpose  The  Bristol  and  Exeter  Railway  Company,  as  common 
carriers,  to  convey  the  goods  on  their  railways  as  far  as  was  conve- 
nient to  them,  the  plaintifl&  performing  the  parts  of  the  journey  to, 
and  from  the  Company's  stations  by  their  own  agents  and  servants.    . 

The  defendants  are  the  Bristol  and  Exeter  Railway  Company  men- 
tioned in  and  incorporated  by  the  stat.  6  &  7  W.  4,  c.  xxxvL,  "  for 
making  a  railway  from  Bristol  to  Exeter,  with  branches  to  the  towns 
of  Bridgewater,  in  the  county  of  Somerset,  and  Tiverton,  in  the 
county  of  Devon ;"  and  mentioned  in  the  several  subsequent  Acts  of 
Parliament  relating  to  the  Bristol  and  Exeter  Railway  Company,  viz., 
3  ft  4  Vict.  c.  xlvii.,  and  8  &  9  Vict.  c.  civ.,  all  of  which  were  to  be 
referred  to  as  part  of  the  present  case. 

*In  support  of  the  first  count  of  the  declaration  the  plaintiffs  r»ioo 
proved  that,  according  to  the  general  practice  on  the  defend-  ^ 
ants'  railway,  all  persons  delivering  goods  to  the  defendants  to  be 
carried,  were  required  to  furnish  the  defendants  with  a  note  in  writing 
of  the  names  of  the  sender  and  oonsignee,  and  the  description  and 
weight  of  the  goods.  These  notes,  commonly  called  "forwarding 
notes,"  were  frequently  prepared  and  filled  up  by  the  senders  of  the 
goods  themselves.  In  other  instances,  where  the  senders  had  omitted 
to  do  this,  the  notes  were  made  out  upon  printed  forms  which  were 
supplied  by  the  defendants,  and  which,  after  the  particulars  above 
mentioned  had  been  filled  up  in  writing  by  their  clerks,  were  required 
to  be  signed  by  the  person  bringing  the  goods  to  the  station.  The 
forms  of  forwarding  notes  which  were  so  supplied  by  the  defendants, 
and  required  by  them  to  be  signed,  besides  containing  in  the  body  a 
aepairate  column  or  heading  for  each  of  the  particulars  above  men- 
tioned, referred  to  certain  conditions  endorsed  thereon  (similar  to 
those  which  will  be  mentioned  presently)  as  the  conditions  on  which 
the  goods  would  be  carried  by  the  defendants.  The  defendants,  how- 
ever, did  not  always  insist  upon  forwarding  notes  in  such  last-men- 
tioned form  being  signed  by  persons  delivering  goods  to  them  to  be 
carried,  and  persons  (not  carriers)  had  been  constantly  in  the  habit  of 
delivering  goods  to  the  defendants  or  their  agents  to  be  carried  with- 
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out  signing  any  other  kind  of  forwarding  notes  than  notes  containing 
merely  the  names  of  the  sender  and  consignee  and  the  description  and 
weight  of  the  goods. 

On  the  4th  of  March,  1858,  and  at  divers  other  times  between  that 
day  and  the  commencement  of  this  suit,  the  plaintiffs  tendered  to  the 
*12n  ^^^'^^^^s  ^^  ^^^  defendants,  *at  the  railway  station  at  Bristol, 
^  different  parcels  of  goods  to  be  carried  by  the  defendants  to 
Bridge  water  and  other  places  on  the  defendants'  line  of  railway. 
Upon  each  of  such  occasions  the  plaintif&  tendered  to  the  defendants' 
servants,  together  with  the  proper  charge  for  the  receipt  and  carriage 
of  the  goods,  a  note  in  writing  of  the  names  of  the  sender  and  con- 
signee and  the  description  and  weight  of  the  goods.  On  each  occasion, 
however,  the  defendants'  servants  refused  to  receive  the  goods  so 
brought  by  the  plaintiffs  to  be  carried  unless  the  plaintiffs  would  sign 
a  printed  form  of  forwarding  note  filled  up  by  the  defendants'  servants, 
and  referring  to  certain  conditions  endorsed  thereon  in  the  form 
annexed  to  this  case,  marked  A.  The  plaintiffs,  disputing  the  right 
of  the  defendants  to  carry  the  goods  subject  to  the  conditions  endorsed 
on  such  last-mentioned  forwarding  notes,  refused  to  sign  the  same ; 
and  thereupon  the  defendants  refused  to  receive  or  carry  the  goods 
of  the  plaintiffs,  who  were  in  consequence  obliged  to  send  the  goods 
through  other  carriers,  and  thereby  incurred  expense. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  were  entitled  to 
recover  damages  in  consequence  of  the  defendants'  refusal  to  receive 
or  carry  their  goods  under  the  circumstances  above  mentioned,  then 
the  arbitrator  awarded  a  verdict  to  be  entered  for  the  plaintiffs  on 
both  the  issues  joined  on  the  first  count,  with  405.  damages.  But,  if  the 
Court  should  be  of  opinion  that  the  plaintiffs  were  not  so  entitled  to 
recover,  then  the  verdict  to  be  entered  for  the  defendants  on  the  first 
issue  joined  on  the  first  count,  and  for  the  plaintiflfe  on  the  second 
issue  joined  on  the  first  count. 

*1221  Under  the  second  count  it  was  proved  that,  in  *addition  to 
^  the  management  of  their  lines  of  railway  and  the  traffic  there- 
upon, the  defendants  carried  on  the  business  of  common  carriers,  by 
collecting  goods  from  their  customers  and  carting  them  to  the  diff'^r- 
ent  railway  stations  from  which  such  goods  were  consigned,  then 
carrying  them  upon  the  railway  to  the  stations  to  which  the  goods 
were  consigned,  and  finally  carting  them  from  the  last-mentioned 
stations  to  the  residence  or  place  of  business  of  the  person  for  whom 
they  were  intended. 

It  was  also  proved  that  the  plaintiffs,  in  the  course  of  their  business 
as  carriers,  to  and  prior  to  and  since  November,  1855,  were  in  the 
habit  of  collecting  goods  from  their  customers  in  Bristol  and  carting 
them  to  the  railway  station  there,  for  the  purpose  of  the  same  being 
forwarded  by  the  defendants'  railway  to  the  stations  to  which  they 
were  respectively  consigned,  and  from  such  last-mentioned  stations 
carting  them  to  the  residence  or  place  of  business  of  the  person  for 
whom  they  were  intended. 

In  or  about  November,  1855,  the  defendants  commenced  to  employ 
one  Wall,  as  their  agent,  to  collect  goods  from  their  customers  in 
Bristol  and  cart  them  to  the  station  there,  for  transmission  on  the 
defendants'   railway.      About   the   same   time,  the  defendants  cotu- 
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menced  the  practice  of  closing  the  station  at  Bristol  to  the  plaintiffs 
every  day  at  a  quarter  past  5  in  the  evening;  and  on  divers  occasions 
between  the  1st  day  of  November,  1855,  and  the  commencement  of 
this  action,  the  defendants  refused  to  receive  or  carry  goods  which 
were  brought  by  the  plaintiffs  to  the  station  after  a  quarter  past  5  in 
the  evening,  although,  on  each  of  the  above  occasions,  the  plaintiffs 
were  ready  to  pay,  and  tendered,  to  the  defendants,  the  charges  which 
the  *defendants  were  entitled  to  make  for  the  receipt  and  car-  r*i9q 
riage  of  such  goods.  l  ^^"^ 

During  the  whole  of  this  period  the  defendants  continued  to  receive, 
at  their  station  at  Bristol,  goods  which  had  been  collected  in  Bristol, 
by  their  agent  Wall,  up  to  a  much  later  hour  than  a  quarter  past  5 
in  the  evening,  and  to  transmit  such  goods  brought  by  Wall  by  trains 
leaving  Bristol  the  same  day. 

The  reason  alleged  by  the  defendants  in  their  4th  plea  for  the 
difference  thus  made  by  them  in  favour  of  Wall,  viz.,  that  the  goods 
brought  by  him  to  the  said  station  after  a  quarter  past  5  in  the  even- 
ing were  previously  "prepared,  assorted,  and  packed"  in  a  particular 
manner,  was  not  supported  by  the  evidence.  On  the  contrary,  the 
4th  plea  was  not  proved ;  and  no  difference  ever  existed  between  the 
mode  in  which  goods  brought  to  the  station  by  Wall  or  his  servants 
after  a  quarter  past  5  in  the  evening  were  assorted  and  packed,  and 
the  mode  in  which  the  plaintiffs  have  always  been  in  the  habit  of 
assorting  and  packing  goods  brought  by  them  to  the  same  station  for 
transmission  on  the  railway. 

In  consequence  of  the  practice  so  adopted  by  the  defendants  of 
excluding  the  plaintiff  from  the  station  after  a  quarter  past  5  in  the 
evening,  various  tradesmen  and  other  persons  in  Bristol,  to  whom  it 
was  of  importance  to  forward  their  ^oods  on  the  railway,  by  as  late 
a  train  in  the  day  as  possible,  and  who  had  either  previously  em- 
ployed, or  would  otherwise  have  employed,  the  plaintiffs  to  carry 
their  goods  to  the  station  at  Bristol,  for  transmission  on  the  defend- 
ants* railway,  declined  to  employ  the  plaintiflfe,  and  employed  Wall 
for  that  purpose ;  finding  that  they  were  thus  enabled  to  forward  their 
goods  by  much  later  trains  in  the  day  *than  they  could  have  r^-toj^ 
done  in  case  they  had  employed  the  plaintifife.  By  these  means  '- 
the  trade  of  the  plaintifife,  as  carriers,  was  considerably  diminished, 
and  they  sought,  under  the  second  count,  to  recover  aamages  from 
the  defendants  for  such  diminution  of  their  trade,  resulting  from  what 
they  contended  was  the  wrongful  act  of  the  defendants  in  closing  the 
Bristol  Station  to  them  under  the  circumstances  above  mentioned. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  were  so  entitled 
to  recover,  then  the  arbitrator  assessed  the  amount  of  damages  at 
270t,  and  directed  the  verdict  to  be  entered  for  the  plaintiffs  on  all 
the  issues  joined  on  the  second  count.  But  if  the  Court  should  be 
of  opinion  that  the  plaintiffs  were  not  so  entitled  to  recover,  then  he 
directed  the  verdict  to  be  entered  for  the  defendants  on  the  first  issue 
joined  on  the  second  count,  and  for  the  plaintif&  on  the  other  issues 
joined  on  the  second  count. 

The  plaintiffs'  particulars  of  demand  stated  that,  under  the  money 
count  in  the  declaration,  the  plaintiffs  sought  to  recover  290Z.  45.  Hi 
for  overcharges  demanded  and  taken  by  the  defendants  from  the 
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plainAiffs  in  respect  of  the  carriage  of  certain  goods  carried  by  the 
defendants  for  the  plaintiffs  between  8th  April,  1853,  and  the  com- 
mencement of  the  action. 

Daring  the  whole  of  thi^  period  disputes  constantly  Existed  be- 
tween the  plaintiffs  and  the  Company  on  the  subject  of  the  latter's 
charges  for  the  carriage  of  the  plaintifife'  goods  on  the  railway.  On 
the  29th  June,  1855,  the  plaintiffs  caused  a  written  notice  to  be  served 
on  the  Company,  informing  them  that  they  disputed  their  charges, 
and  only  paid  the  same  because  the  Company  compelled  them  to  do 
♦1251  ^^  ^y  detaining  their  goods,  *and  that  in  future  all  payments 
^  made  by  them  or  their  agents  would  be  paid  under  protest 
until  further  notice.  The  above  notice  was  never  withdrawn  by  the 
plaintiffs.  Both  before  and  after  this  notice  also  the  plaintiffs'  ser- 
vants, who  from  time  to  time  paid  on  their  account  the  Company's 
servants  for  the  charges  for  carriage  hereinafter  mentioned,  were  in 
the  habit,  at  the  time  of  paying,  of  protesting  against  the  charges  as 
excessive  and  illegal ;  ana  it  was  unaerstood  between  the  defendants' 
servants  (who  received  the  charges)  and  the  plaintiffs'  servants  (who 
paid  them)  that  they  were  always  paid  under  protest,  and  such  charges 
were,  in  fact,  always  paid  by  the  plaintiffs  unwillingly,  and  in  order 
to  have  their  goods  carried  or  delivered,  the  defendants  refusing  to 
carry  their  goods,  or  to  deliver  them  after  they  were  carried,  unless 
the  plaintiflfe  would  pay  them. 

The  first  claim  of  the  plaintiffs  under  the  money  count  was  to 
recover  back  from  the  defendants  the  amount  paid  by  the  plaintiffs  to 
the  defendants,  under  the  circumstances  of  compulsion  above  men- 
tioned, of  charges  for  the  carriage  of  goods  on  the  defendants'  railway 
in  excess  of  those  limited  by  stat.  8  &  9  Vict.  c.  civ.  s.  19. 

The  goods  to  which  this  portion  of  the  plaintiffs'  claim  applied 
were  forwarded  by  the  plaintiffs  on  the  Bristol  and  Exeter  Railway 
(including  the  main  line  as  well  as  the  branch  railways  authorized  to 
be  made  by  stat.  8  &  9  Vict.  c.  civ.)  to  and  from  Bristol  and  other 
towns  and  places  on  the  line  of  the  railway  at  different  times  between 
the  24th  May,  1858.  and  the  13th  January,  1859,  both  inclusive. 
The  goods  in  question  were  of  different  kinds,  and  were  made  up  in 
*1 9ftl  P^cl^^g^'^;  some  of  which  exceeded,  and  *others  of  which  did 
^  not  exceed,  500  lbs.  weight  each.  The  charges  made  by  the 
defendants  and  paid  by  the  plaintiffs  for  the  carriage  of  the  goods  on 
the  railway  amounted  to  sums  which  (after  deducting  reasonable 
sums  for  the  expenses  of  loading  and  unloading)  exceeded  the  maxi- 
mum sums  authorized  to  be  charged  for  the  carriage  of  the  several 
kinds  of  goods  respectively  by  stat.  8  &  9  Vict.  c.  civ.  s.  19.  The 
plaintiflEs  claimed  to  recover  back  the  sums  paid  by  them  in  excess  of 
that  Act  upon  the  whole  of  those  packages  of  goods  above  mentioned, 
whether  exceeding  or  not  500  lbs.  weight  each.  The  total  amount 
of  the  sums  so  paid  by  the  plaintiffs  in  excess  was  571.  35.,  and  of  this 
amount  27Z.  11*.  6d,  was  paid  by  them  in  respect  of  packages  exceed- 
ing 600  lbs.  weight  each.  The  defendants  contended,  first,  that  the 
plaintiffs  were  not  entitled  to  recover  back  the  sums  so  paid  by  them 
in  excess,  or  any  part  thereof;  and,  secondly,  that  stat.  8  A;  9  Vict  c. 
civ.  s.  19,  applies  only  to  packages  of  goods  exceeding  500  lbs.  weight 
each,  and  that  therefore  the  plaintiffs  were,  at  all  events,  only  entitled 
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to  recover  back  the  suras  paid  by  them  in  excess  of  those  limited  by 
that  Act  in  respect  of  such  of  the  packages  of  goods  as  severally 
exceeded  that  weight. 

If  the  Court  should  be  of  opinion  that  the  plaintiflfe  were  entitled  to 
recover  back  the  sums  paid  by  them  in  excess  of  those  mentioned  in 
Stat.  8  A;  9  Vict.  c.  civ.  s.  19,  upon  all  the  packages  of  goods,  whether 
exceeding  or  not  500  lbs.  weight  each,  then  the  arbitrator  assessed 
the  amount  which  the  plaintifts  were  entitled  to  recover  in  respect  of 
this  head  of  claim  at  the  sum  of  671.  8s.  But  if  the  Court  should  be 
of  opinion  that  the  plaintifls  were  entitled  to  receive  back  the  sums 
so  paid  by  *them  in  excess  upon  such  only  of  the  packages  of  r#i  07 
goods  as  exceeded  500  lbs.  weight  each,  then  he  assessed  the  ^ 
amount  which  the  plaintiffs  were  so  entitled  to  recover  at  the  sum  of 
271.  lU  6d.  * 

The  second  claim  of  the  plaintiffs  was  to  recover  back  certain  sums 
which,  in  addition  to  the  charges  for  carriage  from  station  to  station, 
they  had  paid  to  the  defendants  for  the  collection  and  delivery  of 
divers  parcels  forwarded  by  the  plaintiffs  by  passenger  and  van  trains 
on  the  defendants'  railway  under  the  following  circumstances. 

In  November,  1855,  the  defendants  published  a  bill  containing  a 
scale  of  charges  at  which  parcels  would  be  conveyed  on  the  Bristol 
and  Exeter  Eailway  by  ordinary  passenger  trains,  and  by  van  trains. 
This  bill  (a  copy  of  which,  marked  B.,  accompanied  the  case)  purported 
to  be  a  scale  of  parcel  charges  to  or  from  any  station  on  the  railway, 
including  collection  and  delivery  within  certain  limits,  if  delivered 
by  the  Company's  appointed  agent,  and  contained  the  following 
charges  for  parcels  forwarded  by  ordinary  passenger  trains. 


Not  exceeding 

\  lb.      1  lb. 

3  lbs. 

7  lbs. 

14  lbs. 

21  lbs. 

28  lbs. 

42  lbs. 

56  IbB. 

84  IbB. 

112  lbs. 

Charge  .     . 

«.  d.  1   «.  d. 
0  4       0   6 

0   7 

;d. 
0   0 

0  10 

;d, 
1   2 

:d, 
1   6 

I   9 

;d, 
2   0 

%.d. 
2  6 

%,d. 
3  0 

One  penny  to  be  charged  for  every  additional  four  pounds,  and  all 
fractional  parts  to  be  charged  as  four  pounds.  The  bill  also  contained 
similar  scales  of  charges  for  parcels  forwarded  by  van  trains,  a  slight 
difference  being  made  in  such  charges  according  as  the  distances 
exceeded  or  not  forty  miles.  By  a  subsequent  bill  published  by  the 
defendants  in  December,  1855  (a  copy  of  which,  *marked  C,  r«ioc> 
accompanied  the  case),  a  reduction  was  made  in  the  van  parcel  ■- 
charges  with  regard  to  certain  articles  mentioned  in  such  bill.  Such 
reduced  charges,  however,  continued  to  include  collection  and  delivery 
in  the  same  manner  as  the  charges  under  the  first  bill.  From  Decem- 
ber, 1855,  to  the  commencement  of  the  present  action,  the  two  scale 
bills  above  mentioned  continued  to  be  in  force,  and  to  regulate  the 
charges  for  all  parcels  forwarded  by  passenger  or  van  trains  on  the 
defendants'  railway. 

On  divers  days  between  the  14th  May,  1856,  and  the  16th  Febru- 
ary, 1859,  both  inclusive,  the  plaintiffe,  in  the  course  of  their  business 
as  carriers,  forwarded  from  Bristol,  by  passenger  and  van  trains  on 
the  Bristol  and  Exeter  Eailway,  parcels  of  goods  which  were  con- 
signed to  their  agents  residing  at  various  towns  and  places  on  the  line 
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of  the  railway  for  delivery  by  such  agents.  On  all  such  occasions 
the  parcels  in  question  were  collected  by  the  plaintiffs  from  their  cus- 
tomers in  Bristol,  and  were  taken  by  them  with  their  own  horses, 
carts,  and  servants  to  the  railway  station  there,  from  whence  they 
were  forwarded  to  some  other  station  on  the  railway.  On  other  occa- 
sions during  the  same  period  the  plaintiifs'  agents,  residing  at  Exeter 
and  other  places  on  the  line  of  the  Bristol  and  Exeter  Railway,  for- 
warded thence  by  passenger  and  van  trains  to  the  plaintiffs  at  Bristol 
parcels  of  goods  for  delivery  in  Bristol.  On  all  such  last-mentioned 
occasions  the  parcels  were  received  by  the  plaintiffs  at  the  railway 
station  at  Bristol,  and  from  thence  deliver^  by  them,  in  their  own 
carts  and  vans,  to  the  parties  in  Bristol  to  whom  they  were  directed. 

The  sums  paid  by  the  plaintiffs  to  the  defendants  for  the  carriage 
*1291  ^^  ^^®  railway  of  all  the  above-mentioned  ^parcels  which  were 
^  so  respectively  forwarded  arfd  received  by  the  plaintiffs  as 
aforesaid  included,  in  accordance  with  the  rates  fixed  by  the  said  scale 
bills,  charges  for  collection  and  delivery  in  Bristol,  though  such  ser- 
vices were  not  in  fact  performed  by  the  defendants  for  the  plaintiffs. 
These  sums,  however,  were  always  paid  by  the  plaintiffs  under  pro- 
test, and  they  claimed  to  deduct  and  recover  back  so  much  of  the 
sums  paid  by  them  in  respect  of  each  of  the  above-mentioned  parcels 
as  was  equivalent  to  a  reasonable  charge  for  the  collection  or  delivery 
in  Bristol  (according  to  the  circumstances)  of  each  of  those  parcels. 
Evidence  with  regard  to  the  amount  of  such  reasonable  charge  for 
collection  and  delivery  in  Bristol  was  adduced  before  the  arbitrator. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  were  entitled 
to  recover  in  respect  of  this  head  of  claim,  then  he  assessed  the 
amount  which  the  plaintiffs  were  so  entitled  to  recover  at  21.  145.  9(i 

The  third  claim  of  the  plaintiffs  was  to  recover  back  the  sums  paid 
by  them  to  the  defendants  for  the  carriage  of  certain  goods  called 
''Manchester  packs"  from  Bristol  to  Exeter,  and  of  goods  of  every 
kind  (except  tea  and  tobacco)  from  Bristol  to  Bridgewater,  in  excess 
of  the  sums  charged  by  the  defendants  to  other  persons  for  the  carriage 
of  the  like  goods  from  and  to  the  same  places  respectively,  under  the 
circumstances  hereinafter  mentioned. 

A  considerable  traffic  in  the  goods  called  Manchester  packs  has 
always  existed  between  Manchester  and  Exeter.  The  mode  of  con- 
veyance of  these  goods  is  by  the  Midland  Railway  from  Manchester 
to  Bristol,  and  from  the  latter  place  by  the  defendants'  railway  to 
♦1301  -l^^®^®^*  ^^®  station  of  The  Midland  Railway  Company  at 
J  *Bristol  is  at  some  little  distance  from  the  station  of  the  de- 
fendants' Company  at  the  same  place,  and  the  charge  made  to  the 
public  by  The  Midland  Railway  Company  for  the  carriage  of  Man- 
chester packs  from  Manchester  to  Bristol,  during  the  period  to  which 
the  present  claim  referred,  was  SOs.  per  ton.  including  delivery  to  the 
defendants  at  their  station  at  Bristol,  or  285.  6d.  from  Manchester  to 
the  station  of  The  Midland  Railwav  Company  at  Bristol ;  an  allow- 
ance of  l5.  6d.  being  made  by  the  last-mentioned  Company  to  those 
consignees  of  the  goods  at  Bristol  who  were  willing,  at  their  own 
expense,  to  cart  the  goods  from  the  station  of  The  Midland  Railway 
Company  at  Bristol  to  the  defendants'  station  at  the  same  place.  Dur- 
ing the'years  1856,  1857,  and  1858,  divers  quantities  of  the  above- 
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mentioned  goods  were  consigned  by  certain  tradesmen  and  others  at 
Manchester  to  the  plaintiffs  at  Bristol  for  the  purpose  of  their  being 
forwarded  by  the  plaintiflfs,  as  common  carriers,  to  persons  residing 
in  Exeter.  These  goods  were  usually  received  by  the  plaintiffs  at  the 
station  of  The  Midland  Eailway  Company  at  Bristol,  and  carted  thence 
by  them  to  the  station  of  The  Bristol  and  Exeter  Railway  Company, 
the  plaintiflfe,  in  such  cases,  paying  to  The  Midland  Railway  Com- 
pany the  sum  of  285.  6c?.  per  ton  for  the  carriage  of  the  goods.  In 
some  instances  the  goods  so  consigned  to  the  plaintiffs  were  delivered 
by  The  Midland  Railway  Company  at  the  defendants'  station  at  Bris- 
tol, and  in  all  such  cases  the  plaintiffs  paid  to  The  Midland  Railway 
Company  the  sum  of  SOs.  per  ton  for  the  carriage  and  delivery  of  the 
goods  from  the  station  of  The  Bristol  and  Exeter  Railway  Company 
at  Bristol.  The  goods  in  question  were  forwarded  on  the  defendants' 
*railway  by  the  plaintiffs  to  their  agents  at  Exeter,  who  re-  r*-i  g-i 
ceived  them  at  the  railway  station  there,  and  at  the  same  time  ^ 
paid  to  the  defendants  the  charges  demanded  by  them  for  the  carriage 
of  the  goods,  such  charges  amounting  to  the  sum  of  22*.  6i  per  ton. 
During  the  same  period  the  defendants  also,  as  common  carriers,  were 
in  the  habit  of  receiving  from  The  Midland  Railway  Company,  and 
transmitting  by  their  own  railway  to  Exeter,  Manchester  packs,  which 
were  consigned  by  tradesmen  and  others  at  Manchester  to  persons 
residing  in  Exeter.  These  goods  were  forwarded  from  Manchester 
to  the  care  of  Wall,  the  defendants'  agent  at  Bristol,  and  were  received 
by  him  at  the  station  of  The  Midland  Railway  Company  at  that  place, 
and  thence  carted  by  him  to  the  defendants'  station  there,  for  trans- 
mission on  the  railway  to  Exeter.  For  the  services  so  performed  by 
the  defendants'  agent  in  Bristol,  it  appeared  that,  pursuant  to  arrange- 
ment between  the  Midland  Railway  Company  and*  the  defendants, 
The  Midland  Railway  Company  allowed  to  the  defendants  a  larger 
deduction  than  the  sum  of  I*.  6d.  from  the  full  charge  of  80*.  per  ton 
above  mentioned.  From  the  defendants'  station  at  Bristol  the  last- 
mentioned  goods  were  forwarded  on  the  defendants'  railway  to  Exeter, 
and  there  delivered  by  the  defendants,  or  their  agents,  to  the  persona 
in  Exeter  to  whom  they  were  addressed,  such  persons,  at  the  same 
time,  paying  to  the  defendants  the  through  charges  for  the  carriage 
of  the  goods  from  Manchester  to  Exeter,  amounting  to  the  sum  of 
51*.  8rf.  per  ton,  which  sum  included  the  charge  for  delivery  in  Exeter. 
The  charges  so  made  by  the  defendants  (after  deducting  those  due 
from  the  defendants  to  The  Midland  Railway  Company  at  the  rates 
charged  by  the  *Company  to  the  public)  did  not  exceed,  in  r^ioo 
respect  of  the  carriage  from  the  defendants'  station  at  Bristol  *- 
to  Exeter,  the  sum  of  21*.  8d  per  ton,  including  delivery  in  Exeter. 
Prior  to  and  since  the  commencement  of  the  year  1856,  the  rates 
which  the  defendants  professed  to  charge  for  the  carriage  of  goods 
from  Bristol  to  Bridgewater  by  the  ordinary  goods  trains  were  6*.  8d. 
per  ton  for  first-class  goods,  8*.  4d.  per  ton  ft>r  second-class  goods, 
12*.  6rf.  per  ton  for  third-class  goods,  and  16*.  8cL  for  fourth-class  and 
fifth-class  goods  respectively,  which  said  several  rates  of  charge  were 
for  the  carriage  of  goods  from  station  to  station  only. 

Notwithstanding  the  rates  at  which  the  defendants  professed  to 
carry  as  above  mentioned^  the  defendants,  throughout  the  years  1856, 
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1857,  1858,  and  1859,  carried  goods  of  every  kind  (except  tea  and 
tobacco)  for  certain  tradesmen  and  other  persons  at  Bridgewater  (not 
being  carriers),  by  the  ordinary  goods  trains,  from  the  railway  station 
at  Bristol  to  the  respective  premises  of  such  tradesmen  and  others  at 
Bridgewater,  at  a  uniform  rate  of  Qs,  per  ton  for  all  kinds  of  goods, 
including  the  charge  for  delivery  in  Bridgewater.  Those  tradesmen 
and  others  for  whom  the  defendants  carried  at  the  above  rate  had, 
prior  to  the  year  1856,  been  in  the  habit  of  receiving  by  water  from 
Bristol  some  of  the  goods  which  they  required  to  be  sent  from  that 
place  to  Bridgewater.  And  the  consideration  for  the  defendants  con- 
senting to  carry  for  such  tradesmen  and  others,  at  the  rate  of  6fi.  per 
ton,  was  an  agreement  (usually  a  verbal  one  only),  by  such  persons 
respectively,  that  they  would  in  future  have  all  goods  which  they 
might  require  to  be  sent  to  them  from  Bristol  conveyed  by  the  defend- 
ants' railway  instead  of  by  water.  And  such  agreements  were  in  fact 
*1331  *P®rformed  by  the  persons  by  whom  they  were  made.  The 
J  amount  of  goods,  however,  which  each  of  such  persons  for- 
warded on  the  defendants'  railway  in  the  course  of  the  year  was  small 
compared  with  the  amount  of  goods  annually  forwarded  by  the  plain- 
tiffs on  that  railway.  From  time  to  time  during  the  years  above  men- 
tioned the  plaintiffs,  in  the  course  of  their  business  as  carriers,  for- 
warded by  goods  trains  on  the  defendants'  railway,  from  the  station 
at  Bristol  to  Bridgewater,  large  quantities  of  goods  (other  than  tea 
and  tobacco),  for  all  of  which  the  defendants  demanded,  and  the 
plaintiff  paid,  the  full  rates  of  carriage  first  above  mentioned.  On 
the  arrival  of  all  such  goods  at  Bridgewater  they  were  received  by 
the  plain tiflfe  or  their  agents  at  the  station  at  Bridgewater,  and  by 
them  delivered  at  their  own  expense  to  the  parties  for  whom  they 
were  intended. 

As  soon  as  the  plaintiffs  became  aware  that  the  defendants  carried 
from  Bristol  to  Exeter,  and  from  Bristol  to  Bridgewater,  for  other 
persons  at  lower  rates  than  were  charged  to  the  plaintiffs,  they  applied 
to  the  defendants  to  be  placed  on  the  same  footing  as  those  other  per- 
sons with  regard  to  the  rates  of  carriage  for  like  goods  forwarded  by 
them  from  and  to  the  same  places  respectively.  But  the  defendants 
always  refused  to  make  the  same  or  any  reduction  of  their  rates  in 
favour  of  the  plaintiffs. 

If  the  Court  should  be  of  opinion  that  the  plaintiflfe  were  entitled 
to  recover  back  from  the  defendants  the  sums  charged  to  and  paid  by 
them  for  the  carriage  of  the  goods  above  mentioned  from  Bristol  to 
Exeter,  and  from  Bristol  to  Bridgewater,  in  excess  of  the  sums  charged 
to  and  paid  by  the  other  persons  mentioned  for  the  carriage  of  like 
♦1341  8^^^^  from  and  to  the  same  *places  respectively,  under  the 
^  above  circumstances,  then  the  arbitrator  assessed  the  amount 
which  the  plaintiffs  were  so  entitled  to  recover  at  the  sum  of  20Z.  10«. 

The  fourth  claim  of  the  plaintiffs  was  to  recover  biick  from  the 
defendants  certain  alleged  overcharges  for  the  carriage  of  the  plain- 
tiflBs'  goods  from  Bristol  to  Exeter,  and  from  Bristol  to  Bridgewater, 
the  circumstances  connected  with  such  overcharges  being  precisely 
similar  to  those  stated  under  the  last  head  of  claim,  with  the  addition 
of  the  following  fact  which  the  arbitrator  found ;  viz.,  that  all  the 
items  of  charge  to  which  the  present  claim  related,  besides  being  (as 
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was  alleged  under  the  last  head)  in  excess  of  the  sums  charged  by  the 
defendants  to  other  persons  for  the  carriage  of  like  goods  under  the 
same  circumstances,  were  in  excess  of  the  rates  mentioned  in  stat.  8 
&  9  Vict.  c.  civ.  s.  19.  And  hence  the  plaintiffs  sought  to  recover  the 
overcharges  included  in  the  present  claim,  as  well  upon  this  latter 
ground  as  upon  the  ground  relied  on  and  stated  under  the  last  head. 

If  the  Court  should  be  of  opinion  that,  upon  the  ground  already- 
stated  under  the  last  head,  the  plaintiffs  were  entitled  to  succeed,  the 
other  ground  would  become  immaterial ;  and  in  that  case  the  arbitra- 
tor assessed  the  amount  which  the  plaintiff  were  entitled  to  recover 
in  respect  of  the  present  claim  at  the  sum  of  38 Z.  But  if  the  Court 
should  be  of  opinion  that  the  plaintiffs  were  not  entitled  to  recover  upon 
the  ground  stated  under  the  last  head,  but  that  they  were  entitlea  to 
recover  so  much  of  the  sums  paid  by  them  for  the  carriage  of  the 
goods  as  exceeded  the  rates  mentioned  in  stat.  8  &  9  Vict.  c.  civ.,  s. 
19,  then  the  arbitrator  assessed  the  amount  which  the  plaintiffs  were 
so  entitled  to  recover  at  the  *sum  of  15t  35.  2rf.,  or  61  ds.  2d,  r*i  og 
according  as  the  Court  should  be  of  opinion  that  that  section  ^ 
applies  to  all  packages  of  goods,  whether  exceeding  or  not  500  lbs. 
weight  each,  or  only  to  such  packages  as  exceed  500  lbs.  weight 
each. 

The  fifth  claim  of  the  plaintifis  related  to  certain  sums  which  the 
plaintiffs  sought  to  recover  back,  upon  the  ground  of  a  different  mode 
of  charging  having  been  adopted  by  the  defendants,  when  several 
parcels  or  packages  of  goods  of  the  same  nature  were  delivered  at 
the  same  time  by  the  plaintiflfe  to  the  defendants  to  be  carried,  and 
when  such  several  parcels  or  packages  were  delivered  by  one  of  the 
public;  the  plain tiflfe  in  such  case  being  charged  upon  each  parcel 
separately,  and  not  upon  the  aggregate  weight,  according  to  the  de- 
fendants' scale  bills,  as  the  public  were  charged. 

The  mode  of  charging  for  goods  carried  on  the  railway  which  had 
been  adopted  by  the  defendants,  and  had  been  in  force  since  the  5th 
November,  1855,  is  the  following.  For  the  purpose  of  more  con- 
veniently making  the  charges  for  the  carriage  of  goods  on  the  rail- 
way, all  goods  are  divided  by  the  defendants  into  five  classes,  the  class, 
to  which  each  description  of  goods  belongs  being  shown  by  a  printed 
alphabetical  list  or  classification  of  goods,  which  refers  each  of  the 
goods  therein  mentioned  to  a  particular  class.  In  addition  to  this  list, 
the  defendants,  acting  under  the  powers  given  in  their  Acts,  published 
two  scale  bills.  One  of  these,  called  "The  Local  Goods  and  Cattle 
Rates  Bill,"  shows  the  charge  for  goods  in  each  class  to  be  made  per 
ton,  and  so  in  proportion,  for  carrying  goods  from  any  one  station  to 
any  other  station  on  the  said  railway.  The  charges  fixed  by  this  bill 
are,  for  convenience,  *hereinafter  called  the  '*  tonnage  rates."  r^^  „^ 
The  other  of  the  scale  bills  furnishes  a  scale  for  ascertaining  ^ 
the  charges  to  be  made  on  packages  or  parcels  not  exceeding  500  lbs. 
weight  each,  which,  for  convenience,  are  hereinafter  called  the  "  par- 
cels rates."  These  parcels  rates  are  greater  in  amount  than  the  ton- 
nage rates.  As  a  general  rule,  also,  the  rates  of  charge  for  parcels 
weighing  fractional  parts  of  500  lbs.  diminish  as  the  weights  of  the 

Earcels  increase.  Whenever  any  of  the  public  (not  being  carriers) 
rought  and  delivered  at  one  time  a  number  of  separate  parcels  or 
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packages  to  the  defendants  to  be  carried,  if  they  all  contained  goods 
of  the  same  kind  or  description  (such  as  drugs  or  drapery),  and  were 
addressed  to  the  same  party,  the  defendants  were  in  the  habit  of 
charging  them  in  the  aggregate  according  to  the  parcels  fates  where 
the  aggregate  weight  did  ,not  exceed  500  lbs.,  and  according  to  the 
lower  or  tonnage  rates  where  the  aggregate  weight  exceeded  500  lbs. 
Whereas,  if  the  plaintifiFs  brought  a  number  of  separate  parcels  or 
packages  of  the  same  kind  to  the  defendants  to  be  carried,  which 
(though  addressed  also  to  the  different  ultimate  consignees  for  whom 
they  were  intended)  bore  ja  separate  address  to  the  plaintiffs,  and  at 
the  end  of  the  journey  were  received  by  them  or  their  agents  from 
the  defendants,  the  defendants  charged  the  plaintiffs  for  each  parcel 
or  package  separately.  If  (as  occasionally  happened),  amongst  a 
number  of  separate  packages  so  brought  by  the  plaintiffs  to  the  de- 
fendants to  be  carried,  two  or  more  of  the  same  kind  were  found  to 
be  addressed  to  the  same  ultimate  consignee,  the  defendants  aggre- 
gated those  which  were  so  addressed  to  the  same  ultimate  consignee, 
but  refused  to  aggregate  the  others.  In  accordance  with  the  above 
♦lan    ™^®  ^^  charging  *pursued  by  the  defendants,  the  arbitrator 

^  found  that,  on  various  days  between  the  6th  January,  1856, 
and  the  commencement  of  this  action,  the  plaintiflfe  brought  and  deli- 
vered to  the  defendants,  to  be  carried  as  aforesaid,  divers  packages 
of  goods  of  the  same  kind,  but  always  at  the  same  time.  These 
packages  were  all  addressed  to  the  plaintiffs,  but  were  intended  for 
different  ultimate  consignees,  whose  names  and  addresses  were  also 
to  be  found  on  the  packages,  though  such  names  and  addresses  were 
usually  concealed  by  the  plaintiffs'  address,  which  was  pasted  over 
them.  Upon  each  occasion  the  defendants  demanded,  and  the  plain- 
tiffs paid,  a  separate  charge  for  each  of  the  packages  so  brought  by 
the  plaintiff,  the  total  amount  of  which  separate  charges  exceeded 
the  sura  which  the  charge  for  such  packages  would  have  amounted  to 
if  the  same  had  been  aggregated  and  charged  for  at  the  rates  men- 
tioned in  the  defendants'  scale  bills  respectively.  When  the  plaintiflfe 
complained  to  the  defendants  (as  they  from  time  to  time  did)  of  the 
above  mode  of  charging,  the  defendants  assigned  no  other  reason  than 
the  fact  of  such  separate  packages  being  intended  for  different  ultimate 
consignees.  Under  these  circumstances  the  plaintifia  sought  to  reco- 
ver back,  as  overcharges,  the  difference  between  the  sums  which  they 
paid  for  the  carriage  of  those  packages  of  goods  respectively,  accord- 
ing to  the  above  mode  of  charging,  and  the  sums  which  they  would 
have  paid  for  such  carriage  if  those  packages  had  been  charged  on 
the  aggregate  weight  according  to  the  defendants'  scale  J^ills. 

If  the  Court  should  be  of  opinion  that  the  plaintiflfe  were  so  entitled 
to  recover,  then  the  arbitrator  assessed  the  amount  under  this  head 
of  claim  at  6Z.  125.  2d, 
*1S81        *'rhe  sixth  claim  of  the  plaintiffs  related  to  a  precisely 

^  similar  set  of  overcharges  with  those  complained  of  and  stated 
under  the  last  head,  with  this  difference  only,  viz.,  that  the  amount 
of  charges  paid  by  the  plaintiffs  upon  each  occasion  for  such  separate 
packages  of  goods  (though  not  exceeding  the  rates  mentioned  in  the 
defendants'  scale  bills)  exceeded  the  sum  to  which  the  charge  for  such 
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goods  (if  aggregated)  would  have  been  limited  by  stat.  8  &  9  Vict.  c. 
olv.,  8.  19. 

If,  upon  the  grounds  stated  under  this  and  the  preceding  head  of 
claim,  the  Court  should  be  of  opinion  that  the  plaintiffs  were  entitled 
to  recover  back  so  much  of  the  sums  paid  by  them  in  respect  of  those 
separate  packages  of  goods  as  exceeded  the  sums  limited  by  stat.  8  & 
9  Vict.  c.  civ.,  s.  19,  for  the  carriage  of  such  goods  respectively  when 
aggregated,  then  the  arbitrator  assessed  the  amount  which  the  plain- 
tiffi  were  so  entitled  to  recover  at  2Z.  35.  or  IL  Ids.  5rf.,  according  as 
the  Court  should  be  of  opinion  that  that  19th  section  applies  to  all 
packages  of  goods,  whether  exceeding  or  not  500  lbs.  weight  each,  or 
only  to  such  packages  as  exceed  600  lbs.  weight  each. 

The  seventh  claim  of  the  plaintif&  was  to  recover  certain  alleged 
overcharges  by  the  defendants  beyond  the  amounts  which  ought  to 
have  been  charged  by  them  for  the  carriage  of  the  plaintiffs'  goods 
according  to  the  rates  expressed  in  the  defendants'  scale  bills.  The 
nature  of  which  scale  bills,  and  the  circumstances  under  which  they 
were  respectively  published  by  the  defendants,  have  been  already 
stated  under  the  fifth  head  of  claim. 

It  was  proved,  on  behalf  of  the  plaintiffs,  that,  on  various  occa- 
sions since  the  publication  of  those  scale  *bill8,  the  plaintifl&  r«i  qq 
brought  and  delivered  goods  to  the  defendants  to  be  conveyed  '- 
by  the  ordinary  goods  trains,  for  the  conveyance  of  which  goods  the 
defendants  demanded,  and  the  plaintiffs  paid,  sums  exceeding  the 
rates  specified  in  the  scale  bills.  These  sums  were,  in  some  instances, 
demanded  by  the  defendants'  servants  through  mistake;  in  other 
instances,  the  demand  was  made  intentionally :  and  the  plaintiffs 
paid  the  sums  demanded  under  the  circumstances  of  compulsion  here- 
inbefore mentioned. 

If  the  Court  should  be  of  opinion  that  the  plaintifife  were  entitled 
to  recover  those  overcharges  under  the  circumstances  above  mentioned, 
then  the  arbitrator  assessed  the  amount  of  such  overcharges  at  3/. 
18*.  3rf. 

The  sums  which  the  plaintiflfe  claimed  to  recover  back  from  the 
defendants,  as  overcharges  under  the  seven  several  heads  of  claim 
above  stated,  were  all  distinct  sums,  and  were  sought  to  be  recovered 
upon  separate  and  independent  grounds. 

If  the  court  should  be  of  opinion  that  the  plaintiflfe  were  entitled 
to  recover  the  whole  of  the  sums  so  assessed  by  the  arbitrator  under 
the  above  several  heads  respectively,  or  any  one  or  more  of  such 
sums,  then  the  arbitrator  directed  that  a  verdict  be  entered  for  the 
plaintiffs  for  the  total  amount  of  such  sums  or  sum  upon  the  issue . 
joined  on  the  plea  of  Never  indebted,  so  far  as  such  issue  related  to 
money  received  by  the  defendants  for  the  use  of  the  plaintiff,  and 
that,  as  to  the  residue  of  that  issue,  a  verdict  be  entered  for  the 
defendants. 

In  addition,  however,  to  the  above-mentioned  grounds,  upon  which 
the  plaintiff  sought  to  recover,  in  any  event,  the  sUms  assessed  by 
the  arbitrator,  under  the  above  several  heads  of  claim  respectively, 
the  plaintiff  *contended  that  they  were  entitled  to  recover  the  r*^A(\ 
entire  amount  of  overcharges  claimed  by  them,  upon  the  fol-  '- 
lowing  ground,  viz.,  that  the  defendants  had,  during  the  whole  period 
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over  which  the  plaintiffs'  claim  extended,  omitted  to  set  up  or  aflBx 
boards  containing  lists  of  the  several  rates  or  tolls  appointed  by  them 
to  be  taken,  as  required  by  stat.  6  &  7  W.  4,  c.  xxxvi. 

By  that  Act,  which  is  the  Company's  Act  of  incorporation,  the 
defendants  were  authorized  to  charge  and  take  for  the  conveyance  of 
goods  on  the  railway  the  several  rates  and  tolls  mentioned  in  the  Act* 

And  sect.  188  enacted  that  the  Company  should  cause  to  be  painted 
on  boards,  and  to  be  affixed  and  continued,  and  renewed  as  often  as 
the  same  should  be  obliterated  or  defaced,  to  or  upon  every  toll-house 
or  building  at  which  any  of  the  rates  or  tolls  by  that  Act  authorized 
should  be  collected  or  received,  in  some  conspicuous  place,  in  large 
and  legible  characters,  an  account  or  list  of  thp  several  rates  and  tolls 
which  the  Company  should,  from  time  to  time,  direct  and  appoint  to 
be  taken,  and  which  should  be  payable  by  virtue  of  that  Act;  and, 
in  case  any  owner  or  master  of  or  person  having  or  assisting  in  the 
charge  of  any  carriage  passing  upon  the  railway,  or  any  collector  of 
the  rates  or  tolls  aforesaid,  should,  after  and  whilst  such  account  or 
list  should  be  affixed  as  aforesaid,  demand  or  take  more  than  the 
amount  thereon  specified,  such  owner,  master,  collector,  or  other  per- 
son as  aforesaid  should  forfeit  and  pay  any  sum  not  exceeding  6Z.  for 
every  such  offence. 

And  sect.  189  further  enacted  that  it  should  not  be  lawftil  for  the 

Company  to  demand  or  take  any  rates  or  tolls,  for  or  in  respect  of 

any  article,  matter,  or  thing,  or  any  carriage,  passenger,  or  cattle, 

♦1411  ^^^^®^  ^^  conveyed  *upon  or  along  the  railway,  except  during 

^   the  time  that  the  board  should  be  affixed  as  aforesaid. 

Stat.  8  &  9  Vict.  c.  civ.,  which  received  the  Royal  Assent  on  the 
31st  July,  1846,  after  reciting  stat.  6  &  7  W.  4,  c.  xxxvi.,  and  certaia 
other  Acts  relating  to  the  Bristol  and  Exeter  Railway,  enacts,  in  sect. 
2,  that  all  the  provisions,  matters,  and  things,  contained  in  the  recited 
Acts  relating  to  the  Bristol  and  Exeter  Railway,  or  any  of  them,  so 
far  as  the  same  are  unrepealed,  and  except  such  as  expired  by  effluxion 
of  time,  or  are  inapplicable  to  that  Act,  or  inconsistent  with  or  pro« 
vided  for  by  The  Lands  Clauses  Consolidation  Act,  or  with  or  by  such 
of  the  clauses  and  provisions  of  The  Railway  Clauses  Consolidation 
Act  as  are  made  applicable  to  that  Act,  shall  extend  to  that  Act,  and 
to  the  several  purposes  and  things  thereby  authorized,  as  fally  and 
effectually  &8  if  the  same  provisions,  matters,  and  things  had  been  re- 
enacted  in  that  Act  with  reference  to  the  objects  and  purposes  thereof. 

By  sect.  19  the  charges  which  the  defendants  were  authorized  to 
take  for  the  conveyance  of  goods  on  the  railway  were  limited  to  the 
sums  mentioned  in  that  section.  • 

The  plainti£&  contended  that  the  provisions  of  stat.  6  &  7  W.  4,  c. 
xxxvi.,  with  reference  to  boards  containing  lists  of  the  rates  and  tolls 
authorized  to  be  taken  by  that  Act,  apply  equally  to  the  several  rates 
or  sums  mentioned  in  stat.  8  &  9  Vict.  c.  civ.  s.  19. 

The  whole  of  the  plaintiff'  claim,  under  the  last  count  of  the  decla- 
ration, arose  sinbe  the  passing  of  the  last-mentioned  Act.    The  de- 
fendants never,  since  the  passing  of  that  Act,  set  up  or  affixed  boards 
*1421  *<^^^^^^^  9^Q\i  lists  or  accounts  as  are  mentioned  in  stat  6 
-'  &  7  W.  4,  c.  xxxvi.,  8. 188 ;  and  upon  this  ground  the  plaintifb 
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sought  to  recover  the  whole  amount  of  overcharges  claimed  by  them, 
amounting  to  the  sum  of  1601. 

If  the  Court  should  be  of  opinion  that  the  plaintiffe  were  entitled  to 
recover  the  amount  claimed  by  them,  then  the  arbitrator  directed  that 
a  verdict  be  entered  for  the  plaintiflfe  for  160Z.,  in  lieu  of  the  amount 
before  directed  to  be  entered  for  them  upon  the  issue  joined  on  the 
plea  of  Never  indebted,  so  far  as  the  same  related  to  money  received 
by  the  defendants  to  the  use  of  the  plaintiff ;  and  that,  as  to  the  residue 
of  such  issue,  a  verdict  be  entered  for  the  defendants.  If  the  Court 
should  be  of  opinion  that  the  plaintiffs  were  not  entitled  to  recover 
the  last-mentioned  claim  of  160{.,  nor  the  sums  assessed  by  the  arbi- 
trator under  the  foregoing  heads  of  claim  respectively,  or  any  of  them, 
then  the  arbitrator  curected  the  verdict  upon  the  issue  joined  oi^  the 
plea  of  Never  indebted  to  be  entered  for  the  defendants,  &c. 

'  The  following  was  the  form  of  the  forwarding  note  accompanying 
the  award,  and  marked  A.  It  contained  sixteen  conditions,  but  it  is 
unnecessary  to  set  out  any  except  the  4th. 


"Entered 


"A. 
'Forwarding  Notb. 
Station  18 


"  To  The  Bristol  and  Exeter  Railway  Company. 

"Receive  for  transit  as  per  address  and  particulars  *on  this  r<ii4Q 
Note  the  undermentioned  Goods  on  the  conditions  stated  on  '■ 
the  other  side. 

"Sender 


^ 

i 


Weight 


ewtt.     qn.     11ml 


'  Outwards  Porter 


"  The  Bristol  and  Exeter  Railway  Company  give  public  notice.** 
"4thly.  That  they  will  not  be  answerable  for  the  loss  of  or  for 
damage  to  any  goods  arising  from  fire,  civil  commotion,  tempest,  or 
act  of  Ood,  nor  for  loss,  detention,  or  damage  of  wrappers,  boxes,  or 
returned  empties  of  any  description,  nor  for  any  gooas  put  into  re- 
tamed  wrappers,  boxes,  or  empties,  nor  for  any  go^s  left  until  called 
for  or  to  order,  or  left  or  warehoused  for  the  convenience  of  the  parties 
to  whom  they  are  consigned,  nor  for  the  loss,  detention,  or  damage  of 
any  package  insufficiently  or  improperly  packed,  marked,  directai,  or 
described,  or  containing  variety  of  articles  liable  by  breaking  to 
damage  each  other,  nor  for  leakage  arising  from  bad  casks  or  cooper- 
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age,  nor  for  damage  to  cast  iron  work,  furniture,  or  other  goods  of  a 
slight  construction.  And  they  give  notice  that  no  claim  for  damage 
will  be  allowed  unless  made  within  three  days  after  the  delivery  of 
the  goods,  nor  for  loss  unless  made  within  three  days  of  the  time  that 
they  should  be  delivered." 

"1st  March,  1857." 
»i44i       *^^  ^^  likewise  unnecessary  to  set  out  B.  and  C,  the  scales 

-I   of  parcels  charges  annexed  to  the  award. 
The  case  was  argued,  on  the  30th  April  and  3d  May,  before  Cock- 
burn,  0.  J.,  Crompton,  Hill,  and  Blackburn,  Js. 

Gollier,  for  the  plaintiflfe. — With  respect  to  the  first  count.  The 
defendants  are  common  carriers,  and  as  such  are  bound  to  carry  all 
goo4s  brought  to  them  to  be  carried,  without  requiring  any  special 
agreement  to  be  signed  by  the  senders ;  provided  of  course  that  they 
have  room  for  the  goods,  that  the  price  of  the  carriage  is  tendered,  and 
that  the  goods  are  such  as  they  are  in  the  habit  of  carrying :  Coggs  v. 
Bernard,  2  Ld.  Raym.  909;  Wyld  v.  Pickford,  8  M.  &  W.  443  ;t 
Johnson  v.  The  Midland  Railway  Company,  4  Exch.  367.t  They  act 
as  common  carriers  so  far  as  the  bulk  of  mankind  is  concerned,  but 
they  seek  to  impose  certain  special  conditions  on  persons  who,  like 
the  plaintiffs,  use  the  railway  as  carriers ;  and  the  arbitrator  has  not 
found  any  reason  to  justify  their  making  such  a  difference.  The  other 
side  will  rely  on  The  Railway  and  Canal  Traffic  Act,  17  k  18  Vict.  c.  31. 
Sect.  2  enacts:  "Every  railway  company,  canal  company,  and  railway 
and  canal  company,  shall,  according  to  their  respective  powers,  afford  all 
reasonable  facilities  for  the  receiving  and  forwarding  and  delivering  of 
traffic  upon  and  from  the  several  railways  and  canals  belonging  to  or 
worked  by  such  companies  respectively,  and  for  the  return  of  carriages, 
trucks,  boats,  and  other  vehicles,  and  no  such  company  shall  make  or 
give  any  undue  or  unreasonable  preference  or  advantages  to  or  in  favour 
*1451   ^^*^y  ^particular  person  or  company,  or  any  particular  descrip- 

^  tion  of  traffic,  in  any  respect  whatsoever,  nor  shall  any  such 
company  subject  any  particular  person  or  company,  or  any  particular 
description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disad- 
vantage in  any  respect  whatsoever ;  and  every  railway  company  and  canal 
company-  and  railway  and  canal  company  having  or  working  railways 
or  canals  which  form  part  of  a  continuous  line  of  railway  or  canal  or 
railway  and  canal  communication,  or  which  have  the  terminus,  station, 
or  wharf  of  the  one  near  the  terminus,  station,  or  wharf  of  the  other, 
shall  afford  all  due  and  reasonable  facilities  for  receiving  and  for- 
warding all  the  traffic  arriving  by  one  of  such  railways  or  canals  by 
the  other,  without  any  unreasonable  delay,  and  without  any  such  pre- 
ference or  advantage,  or  prejudice  or  disadvantage,  as  aforesaid,  and 
so  that  no  obstruction  may  be  offered  to  the  public  desirous  of  using* 
such  railways  or  canals  or  railways  and  canals  as  a  continuous  line 
of  communication,  and  so  that  all  reasonable  accommodation  may,  by 
means  of  the  railways  and  canals  of  the  several  companies,  be  at  all 
times  afforded  to  the  public  in  that  behalf."  Then  comes  sect.  7 :  "Every 
such  company  as  aforesaid  shall  be  liable  for  the  loss  of  or  for  any 
injury  done  to  any  horses,  cattle,  or  other  animals,  or  to  any  articles, 
goods,  or  things,  in  the  receiving,  forwarding,  or  delivering  thereof, 
occasioned  by  the  neglect  or  default  of  such  company  or  its  servants, 
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notwithstanding  any  notice,  condition,  or  declaration  made  and  given 
by  such  company  contrary  thereto,  or  in  anywise  limiting  such  lia* 
bility ;  every  such  notice,  condition,  or  declaration  being  hereby 
declared  to  be  null  and  void.:  provided  always,  that  nothing  herein 
•contained  shall  be  construed  to  prevent  the  said  companies  pi^g 
from  making  such  conditions  with  respect  to  the  receiving,  •- 
forwarding,  and  delivering  of  any  of  the  said  animals,  articles,  goods, 
or  things,  as  shall  be  adjudged  by  the  Court  or  Judge  before  whom 
any  question  relating  thereto  shall  be  tried  to  be  just  and  reasonable," 
&c.  Several  of  the  conditions  sought  to  be  imposed  by  the  defend- 
ants are  not  "just  and  reasonable"  within  this  section.  First,  that 
portion  of  the  4th  condition  is  unreasonable  in  which  the  defendants 
say  that  they  will  not  be  answerable  "  for  the  loss,  detention,  or  dam- 
age of  any  package  insuflBciently  or  improperly  packed,  marked, 
directed,  or  described ;"  and  a  condition  in  those  words  has  been  held 
bad  in  Simons  v.  The  Great  Western  Railway  Company,  18  Com.  B. 
805.  During  the  argument  of  that  case,  Jervis,  C.  J.,  asks,  ''What 
has  the  insufficiency  of  the  package  to  do  with  the  detention  of  the 
goods  ?"  [Blackburn,  J. — Right  or  wrong,  that  case  is  expressly  in 
point  in  your  favour.  Cockbukn,  C.  J. — It  is  so ;  that  case  is  de- 
cisive on  that  point.  The  Court  of  Common  Pleas  there,  however, 
seem  also  to  intimate  an  opinion  on  a  point  which  it  was  not  neces- 
sary to  decide ;  namely,  that  the  condition  that,  "  no  claim  for  diamage 
will  be  allowed  unless  made  within  three  days  after  the  delivery  of 
the  goods,  nor  for  loss,  unless  made  within  three  days  of  the  time 
that  they  should  be  delivered,"  is  just  and  reasonable  within  the 
statute — a  proposition  which,  with  great  deference  to  that  Court,  I 
consider  very  questionable.  Three  days  is  a  very  short  time.  Per- 
haps the  consignee  mav  not  open  the  package  until  the  fourth  day, 
when  he  finds  the  goods  damaged  through  the  negligence  of  the  Com- 
pany's servants ;  and  the  *consignee  who  does  not  receive  goods  r»i  4^7 
may  not  know  that  they  have  been  sent  to  him,  while  the  con-  •- 
signor  may  not  know  that  they  have  not  reached  their  destination.] 
[Collier  also  argued  against  several  other  of  the  conditions,  but  the 
decision  of  the  Court  on  the  4th  condition  renders  it  unnecessary  to 
insert  the  arguments  upon  them.] 

With  respect  to  the  second  count.  The  special  plea  which  the  de- 
fendants have  pleaded  to  this  count,  in  addition  to  the  general  issue, 
and  a  traverse  of  the  readiness  and  willingness  of  the  plaintiffs,  and 
of  their  offer  to  pay  to  the  defendants  the  sums  to  which  they  were 
legally  entitled  for  the  conveyance  of  the  goods,  has  been  negatived 
by  the  finding  of  the  arbitrator.  The  point  raised  by  this  count  has 
been  decided  against  the  defendants  in  Garton  v.  The  Bristol  and 
Exeter  Railway  Company,  6  Com.  B.  N.  S.  639  (E.  C.  L.  R.  vol.  95); 
and  the  course  which  the  Company  are  described  in  this  plea  as  having 
adopted  is  against  the  policy  of  The  Railway  and  Canal  Trafi&c  Act. 
17  k  18  Vict.  c.  31,  which  intends  that  these  public  companies  shall 
deal  equally  with  all  persons. 

Then  as  to  the  money  count.  The  first  claim  under  it  is  one  of 
charge  in  excess  of  the  rates  allowed  by  stat.  8  &  9  Vict.  c.  civ.  This 
question  depends  on  the  provisions  of  that  statute  taken  in  connec- 
tion with  those  of  the  previous  Act,  6  &  7  W.  4,  c.  xxxvi.     Stat.  6 


Digitized  by 


Google 


147  GARTON  v.  B.  k  B.  RAILWAY  CO.    E.  T.  1861. 

&  7  W.  4,  c.  xxxvi.  incorporates  the  Company,  and  enacts  as  fol- 
lows: 

Sect.  174.  "  All  persons  shall  have  free  access  to  pass  along  and 
npon  and  to  use  and  employ  the  said  railway,  with  carriages  properly- 
constructed,  as  by  this  Act  directed,  npon  payment  only  of  such  rates 
♦1481  ^^^  *^*^  ^  *shall  be  demanded  by  the  said  Company,  not  ex- 
-*  ceeding  the  respective  rates  or  tolls  by  this  Act  authorized^ 
and  subject  to  the  provisions  of  this  Act,  and  to  the  rules  and  regu- 
lations which  shall  from  time  to  time  be  made  by  the  said  Company, 
or  by  the  directors,  by  virtue  of  the  powers  to  them  respectively  by 
this  Act  granted." 

Sect.  175.  "  It  shall  be  lawful  for  the  said  Company  to  demand  and 
receive  and  recover,  to  and  for  the  use  and  benefit  of  the  said  Com- 
pany, for  the  tonnage  of  all  articles,  matters,  and  things  which  shall 
be  conveyed  upon  or  along  the  said  railway  any  rates  or  tolls,  Ac, 
not  exceeding  the  following :"  (the  section  then  gives  a  scale  of  so 
much  per  ton  per  mile  according  to  the  articles  carried). 

Sect.  177.  "  It  shall  be  lawful  for  the  said  Company,  and  they  are 
hereby  empowered,  to  provide  locomotive  or  stationary  engines,  or 
other  power,  for  the  drawing  or  propelling  of  any  articles,  matters, 
or  things,  persons,  cattle,  or  animals  upon  the  said  railway,  and  also 
along  and  upon  any  other  railway  communicating  therewith,  and  to 
receive,  demand,  and  recover  such  sums  of  money  for  the  use  of 
such  engines  or  other  power  as  the  said  Company  shall  think  proper, 
in  addition  to  the  several  other  rates,  tolls,  or  sums  by  this  Act  author- 
ized to  be  taken." 

Sect.  178.  "It  shall  be  lawful  for  the  said  Company,  and  they  are 
hereby  authorized,  if  they  shall  think  proper,  to  use  and  employ 
locomotive  engines,  or  other  moving  power,  and  in  carriages  or  wagons 
drawn  or  propelled  thereby  to  convey  upon  the  said  railway,  and  also 
along  or  upon  any  other  railway  communicating  therewith,  all  such 
passengers,  cattle,  and  other  animals,  goods,  wares,  and  merchandise, 
*1491  ^'^^^^^^^  matters,  and  *things,  as  shall  be  offered  to  tliem  for 
^  that  purpose,  and  to  make  such  reasonable  charges  for  such 
conveyance  as  they  may  from  time  to  time  determine  upon,  in  addition 
to  the  several  rates  or  tolls  by  this  Act  authorized  to  be  taken :  pro- 
vided always,  that  it  shall  not  be  lawful  for  the  said  Company,  or  for 
any  person  using  the  said  railway  as  carriers,  to  charge  for  the  convey- 
ance of  any  passenger  upon  the  said  railway  any  greater  sum  than 
the  sum  of  %\d,  per  mile,  including  the  toll  or  rate  hereinbefore 
granted." 

Sect.  179.  Packages  containing  goods  of  a  dangerous  quality  are 
to  be  marked. 

Sect.  180.  Passengers  are  entitled  to  carry  a  certain  amount  of 
luggage  without  extra  charge. 

Sect.  181.  The  Company  are  not  prevented  from  hiring  locomotive 
engines. 

Sect.  183.  The  Company  are  authorized  to  fix  the  sum  to  be  charged 
for  small  parcels,  not  exceeding  600  lbs.  weight  each.  "  Proviaed 
always,  that  the  provision  hereinbefore  contained  shall  not  extend  to 
articles,  matters,  or  things,  sent  in  large  aggregate  quantities,  although 
made  up  of  separate  and  distinct  parcels,  such  as  bags  of  sugar,  coffee, 
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meal,  and  the  like,  but  odIj  to  single  parcels,  unconnected  with  parcels 
of  a  like  nature  which  may  be  sent  upon  the  railway  at  the  same 
time." 

Sect.  184.  "  Provided  always,  and  be  it  further  enacted,  that  in  all 
cases  where  any  of  the  above-mentioned  articles,  matters,  things,  or 
persons  shall  be  conveyed  on  the  said  railway  for  a  less  distance  than 
six  miles,  the  said  Company  are  hereby  empowered  to  demand  and 
receive  the  afore-mentioned  rates,  tolls,  and  charges  for  conveyance, 
as  the  case  may  be,  for  six  miles,  exclusive  of  a  reasonable  charge  for 
the  expense  of  loading  and  '^'unloading  the  articles,  matters,  r«-i5A 
or  things,  in  case  where  the  loading  and  unloading  shall  be  '- 
done  by  the  said  Company,  and  which  charge  the  said  Company  are 
hereby  authorized  to  make." 

Sect.  185.  ("  Without  prejudice  to  any  of  the  provisions  herein- 
before contained),  in  all  cases  in  which  there  is  a  fraction  of  a  ton  a 
proportion  of  the  said  rates  or  tolls  may  be  demanded  and  taken  for 
such  fraction  according  to  the  number  of  quarters  of  a  ton  contained 
therein,  and  when  there  shall  be  a  fraction  of  a  quarter  of  a  ton  such 
fraction  shall  be  deemed  and  considered  as  a  quarter  of  a  ton ;  and  in 
all  cases  in  which  there  shall  be  a  fraction  of  a  mile  in  the  distance 
which  any  carriage  shall  pass  upon  the  said  railway  beyond  six  miles 
or  any  greater  number  of  miles,  the  proportion  of  the  rates  or  tolls 
which  shall  be  demanded  and  taken  for  such  fraction  shall  be  after 
the  rate  of  the  number  of  quarters  of  a  mile  contained  therein ;  and 
when  there  shall  be  a  fraction  of  a  quarter  of  a  mile  such  fi'action 
shall  be  deemed  and  considered  as  a  quarter  of  a  mile ;  and  in  order 
to  ascertain  and  calculate  with  greater  precision  and  facility  the  dis- 
tance for  which  such  rates  or  tolls  shall  be  demanded  and  taken  upon 
the  said  railway  the  said  Company  shall  cause  the  said  railway  to  be 
measured,  and  stones  or  other  conspicuous  marks,  with  proper  inscrip- 
tions thereon,  to  be  set  up  and  maintained  along  the  whole  line 
thereof  at  the  distance  of  a  quarter  of  a  mile  from  each  other." 

By  sect  186,  the  Company  are  empowered  to  reduce  "all  or  any 
of  the  rates  or  tolls,"  &c. 

By  sect.  187,  "  the  aforementioned  rates  and  tolls  to  be  taken  by 
virtue  of  this  Act  shall  at  all  times  be  charged  equally,"  &c. 

♦Sect.  188.  "The  said  Company  shall  cause  to  be  painted  on  r<c^  ci 
boards,  and  to  be  affixed  and  continued,  and  renewed  as  often  ^ 
as  the  same  shall  be  obliterated  or  defaced,  to  or  upon  every  toll- 
house or  building  at  which  any  of  the  rates  or  tolls  by  this  Act 
authorize  shall  be  collected  or  received,  in  some  conspicuous  place, 
in  large  and  legible  characters,  an  account  or  list  of  the  several  rates 
and  tolls  which  the  said  Company  shall  from  time  to  time  direct  and 
appoint  to  be  taken,  and  which  shall  be  payable  by  virtue  of  this  Act ; 
and  in  case  any  owner  or  master  of  or  person  having  or  assisting  in 
the  charge  of  any  carriage  passing  upon  the  said  railway,  or  any 
collector  of  the  rates  or  tolls  aforesaid,  shall  after  and  whilst  such 
account  or  list  shall  be  affixed  as  aforesaid,  demand  or  take  more 
than  the  amount  thereon  specified,  such  owner,  master,  collector,  or 
other  person  as  aforesaid  shall  forfeit  and  pay  any  sum  not  exceeding 
61.  for  every  such  offence." 

Sect.  189.  "Provided  always,  and  be  it  further  enacted,  that  it  shall 
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not  be  lawful  for  the  said  Company  to  demand  or  take  any  rates  or 
tolls  for  or  in  respect  of  any  article,  matter,  or  thing,  or  any  carriage, 
passenger,  or  cattle,  carried  or  conveyed  upon  or  along  the  said  rail- 
way, except  during  the  time  that  the  said  board  shall  be  so  af&xed 
as  aforesaid,  and  for  and  during  such  time  only  as  the  stones  or  other 
conspicuous  marks,  with  proper  inscriptions  thereon,  by  this  Act 
directed  to  be  set  up  for  ascertaining  the  distance  for  which  such 
rates  or  tolls  shall  be  taken,  shall  remain  so  set  up." 

Then  stat.  8  &  9  Vict.  c.  civ.  enacts, 

Sect.  18.  "  It  shall  not  be  lawful  for  the  Company  to  demand  or  receive 
any  greater  sum  in  respect  of  the  carriage  of  passengers  conveyed  on 
♦1521  *^®  railway  *than"  (here  the  section  gives  the  rate  per  mile 
■*  which  may  be  charged  in  respect  of  each  passenger  of  the 
diflFerent  classes) :  '*  Provided  always  that  if  any  such  passenger  be 
conveyed  for  a  less  distance  than  six  miles  it  shall  be  lawful  for  the 
said  Company  to  demand  and  receive  tolls  as  for  six  miles." 

Sect.  19.  "It  shall  not  be  lawful  for  the  Company  to  charge  in 
respect  of  the  several  articles,  matters,  and  things  hereinafter  men- 
tioned, conveyed  on  the  railway,  any  greater  sum,  &c.,  than  the 
several  sums  hereinafter  mentioned  (that  is  to  say)"  (the  section  then 
gives  a  scale  of  so  much  per  ton  per  mile,  according  to  the  articles 
carried,  which  scale  is  higher  than  that  in  the  former  Act.) 

It  appears,  from  several  of  the  above  sections  of  stat.  6  &  7  W.  4, 
c.  xxxvi.,  that,  at  the  time  when  it  was  passed,  the  Legislature  con- 
templated that  the  carriage  of  goods  along  railways  would  chiefly  be 
conducted  by  persons  using  their  own  engines  and  carriages  for  the 
purpose,  leave  however  being  reserved  to  the  Companies  to  use  theirs 
for  the  same  purpose.  The  whole  code  of  charges  established  by  that 
statute  was  framed  with  that  view ;  and  it  is  all  repealed,  and  a  new 
code  substituted  for  it,  by  stat.  8  &  9  Vict.  c.  civ.,  which  was  passed 
at  a  time  when  the  above  notion  had  been  completely  abandoned. 
As  to  goods  above  600  lbs.  weight,  the  plaintiflfe  are  clearly  entitled 
to  judgment,  both  on  principle  and  in  consequence  of  the  decision  in 
Garton  v.  The  Bristol  and  Exeter  Railway  Company,  4  H.  &  N.  33  ;t(a) 
where  it  was  held  that  stat.  8  &  9  Vict.  c.  civ.  applies  to  the  whole 
♦ISSI  ^^^®  ^^  railway,  and  not  to  the  junction  and  branch  railways 
J  *only.  [Blackburn.  J. — Stat.  8  &  9  Vict.  c.  civ.  may  be  incon- 
sLstent  with  the  175th  and  177th  sections  of  stat.  6  &  7  W.  4,  c.  xxxvi. ; 
but  how  is  it  inconsistent  with  sect.  183,  which  gives  the  Company 
the  power  of  charging  as  they  please  with  respect  to  small  parcels?] 
The  Legislature,  in  stat.  8  &  9  Vict.  c.  civ.,  has  not  expressly  excepted 
small  parcels,  and  these  are  the  Company's  own  Acts,  which  must  be 
viewea  as  contracts  made  with  the  public,  and,  as  such,  construed 
most  strictly  against  the  Company.  Besides,  sect.  183  of  the  former 
Act  applies  only  to  cases  where  small  parcels  are  carried  by  the  Com- 
pany ;  not  where  such  parcels  are  carried  on  the  railway  by  other 
persons.  [Hill,  J. — Suppose,  then,  an  attorney  were  to  make  up  a 
parcel  of  briefs,  and  deliver  it  at  the  railway  station  at  Bristol  to  be 
carried  to  Exeter ;  at  what  rate  should  it  be  charged  ?]  According 
to  the  tonnage  rates  under  stat.  8  &  9  Vict.  c.  civ.  [Hill,  J. — The 
question  is,  whether  you  can  apply  that  rate  where  a  parcel  cannot 

(a)  Affirmed  in  Exch.  Ch.,  6  Jur.  N.  S.  1172,  and  in  H.  L.,  7  Jur.  N.  8.  173. 
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be  weighed  so  as  to  get  a  ton,  or  some  aliquot  part  of  a  ton.  If  it  is 
to  be  understood  as  applying  only  to  goods  exceeding  500  lbs.  weight, 
the  rule  is  clear  and  intelligible.] 

The  second  claim  under  the  common  count  is  with  respect  to  the 
sums  charged  for  collection  and  delivery  of  parcels  forwarded  by  the 

Slaintifis.  The  first  case  on  this  subject  is  Pickford  v.  The  Grand 
unction  Bailway  Company,  8'  M.  &  W.  372  ;t  but  the  point  has  been 
determined  against  the  defendants  in  Baxendale  v.  The  Great  Western 
Railway  Company,  5  Com.  B.  N.  S.  336  (E.  C.  L.  R.  vol.  94),  and 
Garton  v.  The  Great  Western  Railway  Company,  5  Com.  B.  N.  S.  669 
(E.  C.  L.  R.  vol.  94). 

*The  third  claim  under  the  common  count  is  divisible  into  r»|C4 
two  parts.  1.  That  relative  to  the  goods  called  "  Manchester  •■ 
Packs."  2.  That  relative  to  certain  other  goods  carried  from  Bristol 
to  Bridgewater.  Baxendale  v.  The  North  Devon  Railway  Company, 
30  L.  T.  133,  is  an  authoritv  against  this  claim :  which  is  likewise  a 
charge  for  collection  and  aelivery.  Moreover,  with  respect  to  the 
contracts  made  by  the  defendants  with  parties  at  Bridgewater  to  the 
prejudice  of  the  plaintiflfe,  this  point  also  has  been  decided  against  the 
defendants  in  Garton  v.  The  Bristol  and  Exeter  Railway  Company,  6 
Com.  B.  N.  S.  639  (E.  C.  L.  R.  vol.  96).  [Hill,  J.— No  question  was 
made  in  that  case  as  to  whether  money  had  and  received  would  lie 
under  such  circumstances.  Can  you  recover  what  you  paid  to  the 
defendants,  under  a  count  for  money  had  and  received  to  your  use, 
because  they  charged  some  other  persons  at  a  lower  rate  than  your- 
self? Their  having  done  so  does  not  render  the  charge  they  made  to 
you  an  unreasonable  one.]  Their  making  such  a  distinction  in  favour 
of  others  renders  the  charge  to  the  plaintifls  an  unreasonable  one. 
The  Company  are  enjoined  by  the  statute  not  to  make  illegal  charges. 
[Crompton,  J. — The  charging  another  person  too  little  is  not  charging 
you  too  much.  Cockbubn,  C.  J. — Suppose  the  Company  choose,  from 
some  motive  of  mere  favour,  to  convey  the  goods  of  A.  B.  for  nothing, 
could  every  person  else  to  whom  they  made  a  charge  recover  it  back 
as  money  had  and  received,  unless  there  was  proof  of  damage  ?]  Yes. 
The  amount  to  which  they  favour  others  can  make  no  difference. 
Parker  v.  The  Great  Western  Railway  Company,  7  M.  &  Gr.  253  (E. 
C-  L.  R.  vol.  49),  shows  that  that  form  of  action  will  lie  under  the 
•circumstances  of  this  case.  [Blackburn,  J. — There  the  r#-ice 
charge  made  was  unreasonable.  Here  that  is  not  suggested.]  ^ 
These  charges  were  paid  under  protest. 

The  fourth  claim  under  the  common  count  involves  the  same  ques- 
tion as  that  under  the  third,  with  the  addition  that  the  charges  were 
in  excess  of  those  allowed  by  stat.  8  &  9  Vict.  c.  civ. 

The  fifth  claim  under  that  count  is  decided  against  the  defendants 
by  the  second  point  in  Parker  v.  The  Great  Western  Railway  Com- 
panv. 

The  sixth  claim  is  the  same  as  the  fifth,  with  the  addition  of  the 
charges  being  in  excess  of  those  allowed  by  stat.  8  &  9  Vict.  c.  civ. 

The  seventh  claim  is  founded  on  overcharges  made  to  the  plaintiffs 
beyond  the  rates  in  the  scale  bills  of  the  defendants ;  and  the  fact 
found  in  the  case,  that  some  of  them  were  made  through  mistake,  is 
immaterial.     The  Railways  Clauses  Consolidation  Act,  8  &  9  Vict.  c. 
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20,  the  provisions  of  which  are,  by  sect  2  of  stat.  8  &  9  Vict.  c.  civ., 
incorporated  with  that  Act  unless  when  inconsistent  with  it,  enacts, 
in  sect.  98 :  "A  list  of  all  the  tolls  authorized  by  the  special  Act  to 
be  taken,  and  which  shall  be  exacted  by  the  Company,  shall  be  pub* 
lished  by  the  same  being  painted  upon  one  toll-board  or  more  in 
distinct  black  letters  on  a  white  ground,  or  white  letters  on  a  black 
ground,  or  by  the  same  being  printed  in  legible  characters  on  paper 
affixed  to  such  board,  and  by  such  board  being  exhibited  in  some 
conspicuous  place  on  the  stations  or  places  where  such  tolls  shall  be 
made  payable." 

The  last  point  is,  whether  the  Company  are  not  bound  by  their 
♦1561  ®*^^^^®^  -^^f  6  &  7  W.  4,  c.  xxxvi.  ss.  188,  *189,  to  affix  upon 
-'  their  toll-houses,  &c.,  boards  containing  lists  of  the  rates  or 
tolls  which  they  intend  to  take.  [Hill,  J. — Does  that  apply  except 
to  persons  using  the  railway  in  their  own  conveyances  ?  Cockburw, 
0.  J. — Sect.  184  distinguishes  between  rates  and  tolls,  and  charges  for 
conveyance ;  whereas  sects.  185,  186,  and  187  speak  entirely  of  rates 
and  tolls,  leaving  out  charges  for  conveyance.  Blackburn,  J. — 
Sect.  177,  after  enacting  that  the  Company  may  provide  locomotive 
engines,  &c.,  says :  it  shall  be  lawful  for  the  Company  to  "  receive, 
demand,  and  recover  such  sums  of  money  for  the  use  of  such  engines, 
&c.,  as  the  said  Company  shall  think  proper,  in  addition  to  the  several 
other  rates,  tolls,  or  sums."]  That  is  rather  in  favour  of  the  plaintiflk 
Sect.  178  contemplates  one  class  of  tolls  on  persons  employing  the 
Company  to  carry  goods  for  them  on  the  railway ;  another,  on  persons 
conveying  goods  on  the  railway  themselves. 

Kinglake,  Serjt.,  for  the  defendants. — The  grievance  alleged  in  the 
first  count  is,  not  that  the  defendants  refused  to  carry  these  goods, 
except  upon  certain  conditions,  but  that  they  refused  to  carry  them 
except  on  certain  conditions  which  were  unjust  and  unreasonable. 
Now,  even  supposing  the  conditions  were  unjust  and  unreasonable, 
still  that  does  not  give  the  plaintiffs  a  right  of  action  against  the 
defendants,  if  they  are  not  common  carriers,  and  have  always  pro- 
fessed to  carry  on  those  conditions  only.  They  had  a  right  to  impose 
conditions  previous  to  The  Railway  and  Canal  Traffic  Act,  17  &  18 
Vict.  c.  31 ;  and  that  Act  has  not  taken  away  the  right  to  impose 
reasonable  ones.  They  may  not  have  been  in  the  habit  of  carrying 
♦1 571  ^^^  ^^^  persons  on  *the  same  terms ;  and  a  common  carrier  has 
-'  not,  in  all  cases,  a  right  to  know  the  contents  of  a  package 
delivered  to  him  to  carry :  per  Maule,  J.,  in  Crouch  v.  The  North 
Western  Railway  Company,  14  Com.  B.  255,  294  (E.  C.  L.  R  vol.  78). 
[Hill,  J. — There  is  an  express  allegation  in  this  declaration  that  the 
defendants  were  common  carriers  for  hire,  which  is  not  denied  by  the 
pleadings,  and,  consequently,  must  be  taken  as  admitted  on  the  record; 
and  one  issue  on  the  first  count  is,  did  they  refuse  to  receive  these 
goods  for  the  purpose  of  carriage  unless  the  plaintiffs  would  sign 
certain  unreasonable  terms  ?]  With  respect,  then,  to  the  conditions 
themselves.  The  fourth  is,  that  the  defendants  will  not  carry,  except 
on  the  condition  that  they  are  not  to  be  answerable  "for  the  loss, 
detention,  or  damage  of  any  package  insufficiently  or  improperly 
packed,  marked,  directed,  or  described."  The  plaintiffs  rely  on 
Simons  v.  The  Great  Western  Railway  Company,  18  Com.  B.  805 
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(E.  C.  L.  R.  vol.  SS)f  in  which  such  a  condition  was  held  bad,  where 
an  article  was  lost,  which  is  not  the  case  here.  [Blackbukn,  J. — 
How  can  we,  as  a  Court  of  merely  co-ordinate  jurisdiction,  hold  this 
4X>nditi(m  good  against  the  decision  of  the  Court  of  Common  Pleas  in 
that  case  ?  What  you  might  do  with  the  question  in  a  Court  of  error 
is  a  different  thing.  If  so,  there  is  no  use  in  arguing  the  other  con- 
ditions; for,  if  one  of  them  is  unjust  and  unreasonable,  it  is  as  bad 
for  your  case  as  if  one  hundred  were,]  If  the  Court  considers  itself 
bound  by  Simons  v.  The  Great  Western  Railway  Company,  it  may 
be  useless  to  discuss  the  other  conditions.  [Hill,  J. — We  think  we 
are  bound  by  that  case.]  The  declaration,  however,  alleges  that  the 
defendants  "  refused  to  carry  except  on  certain  unjust  and  unreason- 
able conditions ;"  *an  allegation  which  is  not  satisfied  by  proof  r*i  50 
that  one  of  those  conditions  was  unjust  and  unreasonable:  ^ 
White  v.  The  Great  Western  Railway  Company,  2  Com.  B.  N.  S.  7 
(E.  C.  L.  R.  vol.  89).  [CocKBUBN,  C.  J. — In  that  case  it  was  held 
that  all  the  conditions  there  were  reasonable.] 

Then  as  to  the  second  coimt.  It  is  difficult  to  understand  the  mean- 
ing of  this  count — ^whether  it  means  that  the  defendants  gave  a 
S reference  to  others  to  the  prejudice  of  the  plaintiffs,  or  that  the 
efendants  did  not  receive  the  goods  from  the  plaintiffs,  although 
tendered  within  a  reasonable  time  for  carriage.  If  the  former,  the 
plaintiff  are  deprived  of  remedy  in  this  form  by  the  6th  section  of 
The  Railway  and  Canal  Traffic  Act,  17  &  18  Vict.  c.  81,  which 
enacts:  "No  proceeding  shall  be  taken  for  any  violation  or  contra- 
vention of  the  above  enactments,  except  in  the  manner  herein  provided; 
but  nothing  herein  contained  shall  take  away  or  diminish  any  rights, 
remedies,  or  privileges  of  any  person  or  company  against  any  railway 
or  canal  or  railway  and  canal  company  under  the  existing  law." 
[Blaokbubn,  J. — The  statutory  remedy  applies  only  to  the  future ; 
for  the  past  it  leaves  matters  as  they  were.  Crompton,  J. — This 
count  seems  objectionable  as  stating  what  is  mere  matter  of  evidence. 
The  only  material  allegations  in  it  are,  that  the  defendants  were  com- 
mon carriers,  and  that  the  plaintiflfe  were  ready  and  willing  to  perform 
all  just  and  reasonable  conditions,  but  that  the  defendants  refused  to 
carry.] 

Then,  as  to  the  common  count.  As  to  the  first  claim  under  it :  by 
Beet.  2  of  Stat.  8  &  9  Vict.  c.  civ.,  the  powers  of  former  Acts  regula- 
ting the  Company  are  extended  to  that  Act,  except  such  as  have 
expired  by  ^effluxion  of  time,^  or  are  inapplicable  to  that  Act,  r»-icQ 
or  inconsistent  with  or  provided  for  by  The  Lands  Clauses  ^ 
Consolidation  Act,  or  with  or  by  such  of  the  clauses  and  provisions 
of  the  Railways  Clauses  Consolidation  Act  as  were  made  applicable  to 
that  Act,  Ac.  There  is  no  inconsistency  between  the  19th  section  of 
this  Act  and  the  183d  section  of  the  previous  Act,  6  &  7  W.  4,  c. 
xxxvi.  It  is  absurd  to  suppose  that,  under  the  earlier  Act,  the  Com- 
pany, when  carrying  things  under  600  lbs.  weight,  were  compelled  to 
charge  for  them  according  to  a  tonnage-rate. 

As  to  the  second  question,  namely,  that  relating  to  the  collection 
and  delivery.  [Cockburn,  C.  J. — Can  you  distinguish  this  from 
Baxendale  v.  The  Great  Western  Railway  Company,  6  Com.  B.  N.  S. 
336  (E.  0.  L.  B.  vol.  94),  and  the  other  case  in  the  same  volume  ?] 
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Those  cases  relate  to  goods  charged  at  a  certain  rate  per  ton :  here 
there  were  only  small  parcels,  the  sums  collected  in  respect  of  which 
are  very  trivial,  and  the  trouble  in  collecting  which  has  been  con- 
siderable. [Hill,  J. — You  charge  to  the  full  extent  for  the  carriage 
of  the  goods,  and  in  addition  to  that  you  charge  for  a  collecting  and 
delivery,  services  which  the  arbitrator  finds  were  not  performed  by 
you.  Crompton,  J. — You  cannot  maintain  a  charge  for  services 
which  you  have  not  performed.  Cookburn,  C.  J. — Besides  which, 
those  cases  in  the  Common  Pleas  put  you  out  of  Court.] 

On  the  third  claim  under  the  common  count,  the  Court  has  already 
pronounced  its  judgment  in  favour  of  the  defendants. 

The  fourth  claim  is  the  same  as  the  third,  with  the  addition  of  the 
♦1  am  ct^rges  being  in  excess  of  stat.  8  &  9  Vict.  *c.  civ.  In  Garton 
^^^J  v.  The  Bristol  and  Exeter  Railway  Company,  6  Com.  B.  N.  S. 
639  (E.  C.  L.  R.  vol.  96),  which  has  been  cited  on  the  other  side,  the 
Court  intimate  an  opinion  that,  if  the  Company  had  charged  lower 
rates  to  particular  individuals  for  the  purpose  of  meeting  competition 
by  another  railway  company  or  another  mode  of  carriage,  in  considera- 
tion of  their  sending  large  quantities  of  goods  for  carriage,  their  judg- 
ment might  have  been  different ;  and  that  fact  is  here  supplied  by  the 
opinion  of  the  arbitrator.  [Cockburn,  C.  J. — Yes.  If  that  was  done 
for  the  purpose  of  advancing  the  interests  of  the  Company  as  a  rail- 
way company,  and  not,  as  here,  to  give  an  advantage  to  others  or  to 
themselves  off  the  railway,'] 

As  to  the  fifth  head  under  the  common  count.  In  Baxendale  v. 
The  Eastern  Counties  Railway  Company,  4  Com.  B.  N.  S.  63  (E.  C. 
L.  R.  vol.  93),  the  Court  said  that,  where  a  number  of  separate  pack- 
ages are  all  addressed  to  the  same  person,  they  are  easily  acccssiole  at 
a  station ;  but  if  to  a  number  of  persons,  extra  trouble  is  involved. 
Here  the  plaintiffs  brought  to  the  defendants  to  be  carried  divers 
packages  of  goods  of  the  same  kind  at  the  same  time.  It  is  found  by 
the  arbitrator  that  these  packages  were  all  addressed  to  the  plaintiffs, 
but  were  intended  for  different  ultimate  consignees,  whose  names  and 
addresses  were  also  to  be  found  on  the  packages,  though  usually  con- 
cealed by  the  plaintiffs'  address,  which  was  pasted  over  them.  For 
those  on  which  the  names  of  the  ultimate  consignees  were  not  thus 
concealed  the  defendants  had  a  right  to  make  a  separate  charge. 

The  sixth  question  is  the  same  as  the  fifth,  with  the  addition  of 
involving  the  small  parcels  question  under  stat.  6  &  7  W.  4,  c.  xxxvi. 
itiav]  *With  respect  to  the  seventh  question,  as  to  the  Company 
■I  having  exceeded  the  rate  in  the  scale  bills :  the  general  provi- 
sions of  stat.  6  &  7  W.  4,  c.  xxxvi.,  are  merely  that  the  Company  are 
to  make  reasonable  charges.  This  question  is  hardly  worth  discussing, 
the  amount  of  excess  during  six  years  amounting  only  to  3Z.  IS*.  Sd 

(On  proceeding  to  discuss  the  last  point,  he  was  stopped  by  the 
Court.) 

Collier,  in  reply. — Crouch  v.  The  North  Western  Railway  Company, 
14  Com.  B.  255  (E.  C.  L.  R.  vol.  78),  which  has  been  cited  on  the 
other  side,  confirms  the  cases  cited  on  the  part  of  the  plaintiffs  relative 
to  the  duties  of  common  carriers.  Baxendale  v.  The  Kastern  Counties 
Railway  Company,  4  Com.  B.  N.  S.  63  (E.  C.  L.  R.  vol.  93),  is  based 
entirely  on  the  ground  of  additional  trouble  given  to  the  Company. 
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CocKBURN,  C.  J. — ^In  delivering  onr  judgment  in  this  case  it  will 
be  necessary  for  me  to  advert  to  the  different  heads  of  complaint  which 
arise  upon  the  declaration,  together  with  the  pleadings  and  the  find- 
ings of  the  arbitrator  in  his  award. 

The  plaintiflfe  in  the  first  count  complain  that  the  defendants,  who 
were  common  carriers,  declined  to  receive  goods  tendered  to  them  by 
the  plaintiflfe  for  conveyance,  on  tender  of  such  sums  of  money  as 
they  were  legally  entitled  to  receive  for  that  purpose,  "  unless  the 
plaintiflfe  signed  certain  unjust  and  unreasonable  conditions."  The 
declaration  proceeds  on  the  statement  and  assumption  that  the  defend- 
ants were  common  carriers,  and  the  plea  of  Not  guilty  which  they 
have  pleaded  *to  this  count  does  not  take  issue  on  that  fact ;  r^^  n^ 
the  only  issue  of  fact  raised  and  insisted  on  under  that  plea  ^ 
being  whether  the  conditions  sought  to  be  imposed  by  the  defendants 
on  the  plaintifi:s  were  reasonable  or  unreasonable.  In  the  course  of 
the  argument  it  was  virtually  admitted  that  one  of  those  conditions, 
i.  e.,  the  fourth,  which  the  plainti^  were  called  on  to  sign  before  the 
defendants  would  receive  the  goods^for  conveyance,  was,  if  the  autho- 
rity of  the  case  of  Simons  v.  The  Great  Western  Railway  Company, 
18  Com.  B.  805  (E.  C.  L.  R.  vol.  86),  is  to  be  supported,  an  unreason- 
able and  unlawful  condition ;  and,  that  being  so,  it  appears  to  me  that 
the  plaintiflFs  are  entitled  to  recover  on  that  count.  I  take  the  law 
with  respect  to  the  obligations  of  common  carriers  to  be  clear.  Per- 
sons holding  themsel  es  out  to  the  world  as  common  carriers  are 
bound  to  act  as  such  in  respect  to  such  goods  as  they  profess  to  carry, 
and  have  accommodation  to  carry,  on  such  goods  being  tendered  to 
them  to  be  carried,  and,  on  a  reasonable  tender  of  proper  remunera- 
tion, without  subjecting  the  person  tendering  them  to  any  unreason- 
able condition.  Here  it  is  found  as  a  fact  that  the  defendants  (admitted 
on  the  record  to  be  common  carriers,  and  therefore  bound  by  the  law 
SB  I  have  stated  it)  have  sought  to  impose  as  conditions  terms  which 
were  unreasonable,  and  which  it  was  not  competent  to  them  to  seek 
to  impose.  The  effect  of  that  has  been  to  prevent  the  plaintiflfe  from 
having  their  goods  conveyed  except  by  submitting  to  those  unreason- 
able terms,  to  which  they  were  not  bound  by  law  to  submit ;  and  the 
arbitrator  therefore  properly  awarded  damages  for  that.  On  this 
ground,  therefore,  that  count,  supported  as  it  is  by  the  facts  found, 
entitles  ths  plaintiffs  to  our  judgment. 

♦It  has,  however,  been  put,  on  the  part  of  the  defendants,  r*!/*© 
that,  by  The  Railway  and  Canal  Traffic  Actj  17  &  18  Vict.  c.  •■  ^ 
31,  they  are  allowed  to  protect  themselves  against  the  responsibility 
which  the  law  attaches  to  common  carriers  by  insisting  on  these  con- 
ditions, and  calling  on  parties  who  tender  their  goods  for  carriage  to 
sign  them.  The  Legislature  has  wisely  attached  to  the  right  which  it 
gives  to  common  carriers  by  railway  or  canal  thus  to  protect  them- 
selves against  liability,  the  provision  that  the  conditions  they  impose 
shall  be  just  and  reasonable ;  and  to  that  provision,  thus  relied  on  by 
the  defendants,  the  answer  is  that  the  arbitrator  has  found,  and,  under 
the  circumstances,  the  Court  considers  has  properly  found,  facts  show- 
ing that  one  of  the  conditions  was  not  just  and  reasonable.  Conse- 
quently the  defendants,  who  are  common  carriers,  were,  as  much  by 
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statute  law  as  by  common  law,  precluded  firom  insisting  on  the  terms 
of  that  condition. 

I  pass  on  to  the  second  count,  which,  according  to  the  best  con- 
struction we  can  put  upon  it  (for  the  count  is  not  according  to  the 
artistic  rules  of  pleading,  inasmuch  as  it  is  argumentative  and  sets  out 
evidence),  in  substance,  amounts  to  this, — ^that  the  defendants  declined 
to  take  the  plaintifife'  goods,  to  be  conveyed  by  their  railway,  under 
circumstances  which  made  it  reasonable  and  proper  that  they  should 
have  done  so ;  and  that  fact  has  been  found  for  the  plaintifib.  The 
substance  of  the  complaint  is  that  the  defendants  imposed  an  unreason- 
able condition,  namely,  that  the  goods  should  be  brought  to  them  at 
an  unreasonable  time,  when  they  received  those  of  other  persons  after 
the  time  they  had  fixed  for  the  plaintiffs ;  here  again,  therefore,  a  con- 
♦1641  ^^*^^^  ^®  imposed  *on  wnich  the  defendants  had  no  right  to 
^  insist,  and  the  plaintiff  accordingly  are  entitled  to  our  judg- 
ment. 

Then  come  the  questions  on  the  money  count.  The  first  head  relates 
to  overcharge ;  and  this  leads  us  to  the  consideration  whether  the  de- 
fendants were  bound  to  charge  for  the  carriage  of  these  goods  accord- 
ing to  the  tonnage-rate  provided  by  stat.  8  &  9  Vict.  c.  civ.,  s.  19,  or 
whether  they  were  at  liberty  to  charge  according  to  certain  provisions 
in  the  earlier  Act,  6  &  7  W.  4,  c.  xxxvi.  It  is  not  disputed,  on  the 
part  of  the  plaintifife,  that,  according  to  stat.  6  &  7  W.  4,  c.  xxxvi^ 
the  defendants  would  be  entitled  to  make  these  charges  on  parcels 
under  500  lbs.  weight.  It  is  admitted  that,  by  the  decision  of  the 
House  of  Lords  in  Garton  v.  The  Bristol  and  Exeter  Railway  Com- 
pany, 7  Jur.  N.  S.  173,  stat.  8  &  9  Vict.  c.  civ.,  s.  19,  does  override 
stat.  6  &  7  W.  4,  c.  xxxvi.,  in  respect  to  parcels  exceeding  600  lbs.  in 
weight.  It  must  be  equally  admitted  that,  as  regards  such  as  are  less 
than  500  lbs.,  the  Company  (if  stat.  8  &  9  Vict.  c.  civ.  had  not  passed) 
would  have  been  entitled  to  make  the  charges  they  have  made.  Then 
arises  the  question  whether  Mr.  CoUier  is  right  in  his  contention  that 
stat.  8  &  9  Vict.  c.  civ.  entirely  overrides  the  clauses  in  the  former 
Act,  by  which  the  Company  were  entitled  to  charge  for  these  goods 
at  their  discretion  so  long  as  their  charges  were  reasonable.  Now, 
stat.  8  &  9  Vict.  c.  civ.,  in  my  judgment,  does  not  abrogate  those  pro- 
visions in  the  earlier  Act  which  are  not  inconsistent  with  it ;  and  I 
cannot  help  thinking  that,  as  regards  the  power  of  the  Company  to 
charge  for  the  Conveyance  of  goods  by  their  own  carriages,  the  true 
^^1651  ^^^^^^^^^^^  of  the  two  ^statutes  together  is  this,  that  stat.  8  k 
^  9  Vict.  c.  civ.,  s.  19,  applies  only  to  goods  of  a  character  and 
description  where  the  charge  may  be  by  so  much  per  ton ;  and  the 
sections  of  the  earlier  statute,  which  relate  to  smaller  goods,  still 
remain  unaffected  by  the  later  statute ;  and  therefore  the  Company 
were  justified  in  imposing  on  them  the  charges  they  did. 

The  second  question  under  the  money  count  is  that  relating  to  the 
charges  for  the  collection  and  delivery  of  parcels  forwarded  by  the 
plaintiff  by  passenger  and  van  trains,  under  the  circumstances  detailed 
in  the  case.  The  Court  has  fully  disposed  of  that  question  in  the 
course  of  the  argument,  and  declared  its  judgment  that  under  this 
head  the  plaintiS  are  entitled  to  recover. 

The  third  head  on  the  money  count  is  that  which  has  been  men 
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tioned  as  the  question  relative  to  the  carriage  of  certain  goods  called 
"  Manchester  Packs,"  and  certain  other  goods.  Of  this  also  we  have 
disposed  during  the  argument,  when  we  pronounced  our  judgment  in 
favour  of  the  defendants. 

With  respect  to  the  fourth  head  of  claim  under  that  count,  namely, 
the  question  arising  on  the  Bridgewater  traffic.  Here  it  has  not  been 
found  that  any  unreasonable  inequality  was  made  by  the  defendants 
to  the  detriment  of  the  plaintifife.  This  question  depends  partly  on 
the  foregoing  one  relating  to  the  Bridewater  traffic,  and  partly  on 
Btat.  8  &  9  Vict.  c.  civ.  The  effect  of  that  statute  on  the  former  Act 
we  have  already  considered,  and  pronounced  our  judgment.  On  this 
head,  therefore,  the  plaintiflfe  will  get  the  smaller  sum  found  by  the 
arbitrator,  namely,  61,  9^.  2c?. 

With  reference  to  the  fifth  claim  under  the  common  *count,   r*i  gg 
the  case  of  Baxendale  v.  The  Eastern  Counties  Eailway  Com-   *- 
pany,  4  C.  B.  N.  S.  63  TE.  C.  L.  R.  vol.  93),  governs  that. 

The  sixth  claim  unaer  the  common  count  turns  chiefly  on  the 
same  question  as  the  preceding  one ;  it  also  involves  the  small  par- 
cels question  under  6  &  7  W.  4,  c.  xxxvi.,  and  on  it  the  plaintiffii  are 
entitled  to  recover  11,  15s,  5cf.,  according  to  the  finding  of  the  arbi- 
trator. 

The  seventh  claim  under  the  common  count  relates  to  payments 
made  by  the  plaintiffs  in  excess  of  the  scale  in  the  defendants'  scale 
bills.  Some  of  these  charges  were  made  by  mistake,  and  the  point 
has  been  given  up  by  their  counsel. 

There  remains  a  general  claim  by  the  plaintiffs  to  recover  the 
various  sums  assessed  by  the  arbitrator  on  the  common  count,  on  the 
ground  that  the  defendants  had  not  put  up  any  boards  to  indicate  the 
amount  of  their  tolls.  It  va  very  doubtful  indeed  whether  they  are 
bound  to  put  up  boards  at  all  in  respect  to  the  conveyance  of  parcels 
and  packages  by  their  own  carriages ;  but,  at  all  events,  we  think  that 
an^  payments  which  they  received  from  the  plaintiffs  or  others  on 
this  head,  cannot  be  recovered  back  on  a  count  for  money  had  and 
received. 

Cbompton,  Hill,  and  Blackburn,  Js.,  concurred. 

Judgment  accordingly. 


♦The  Board  of  Guardians  of  the  Poor  of  the  township  of    r^-i/jiy 
TOXTETH  PARK,  Appellants,  v.  The  Local  Board  of    ^  ^^' 
Health  of  the  rural  district  of  TOXTETH  PARK,  Respondents. 
Jfay  1. 

Local  Government  Act,  1858. — General  district-rates, — TcstofrateabUUy, — Workhouse, 

1.  BMt  55  of  Th«  Loiwl  GoTernment  Aot,  1858  (21  A  22  Viot.  o.  98),  which  proridea  thftt  th« 
fomeral  difltriot-rates  nnder  the  Act  shall  be  levied  «  upon  the  ooonpier  of  all  guoh  kinds  of  pro- 
pert/  as  by  the  laws  in  force  for  the  time  being  are  or  may  be  assessable  to  any  rate  for  the 
relief  of  the  poor,"  has  reference  to  the  description  of  the  property,  not  to  the  charaoter  of  its 
oflcapation  in  the  particular  instance;  and  makes  assessable  to  the  district-rates  all  property 
vhidi,  from  its  natare,  is  primft  facie  assessable  to  poor*rate. 

X  T.,  an  extra-parochial  place  maintaining  its  own  poor,  consisted  of  two  districts;  one 
within  the  borough  of  L.,  the  other,  "the  mral"  district,  not  within  L.    The  guardians  of  T. 
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built  a  workhouse  and  workhouse  hospital  within  the  rural  district,  which  were  used  for  tbe> 
whole,  and  only  for  the  whole,  of  T.  The  Local  Board  of  Health  for  the  rural  district  having 
made  a  general  distriot-rate  for  that  district :  Held,  that  the  guardians  of  T.  were  liable  to 
assessment,  as  occupiers  of  property  assessable  for  the  relief  of  the  poor,  within  the  meaning 
of  sect.  55  of  Stat.  21  A  22  Vict  o.  98. 

Case  stated  under  stat.  12  &  13  Vict.  c.  45. 

Toxteth  Park  is  an  extra-parochial  place,  separately  maintaining 
its  own  poor.  Part  of  it  lies  within  the  boundary  of  the  borough  of 
Liverpool,  and  the  other  part  beyond  the  boundary ;  and  such  last- 
mentioned  part  is*  called  the  rural  district  of  Toxteth  Park. 

Toxteth  Park,  and  certain  contiguous  parishes,  were  for  some  time 
united  for  the  administration  of  the  laws  for  the  relief  of  the  poor, 
and  formed  a  union  for  such  purposes,  called  the  union  of  West 
Derby ;  but  in  consequence  of  the  increase  of  the  population  Toxteth  . 
Park  was,  in  the  year  1857,  duly  separated  from  such  union ;  and 
since  that  time  the  laws  for  the  relief  of  the  poor  of  Toxteth  Park 
*1681  ^^^®  ^^^^  *^^  ^^®  administered  by  the  *appellants  as  a  sepa- 
J  rate  board  of  guardians,  duly  elected  under  the  provisions  con- 
tained in  the  66th  section  of  The  Poor  Law  Amendment  Act,  7  &  8 
Vict.  c.  101 ;  and  the  poor-rates  made  in  respect  of  Toxteth  Park  are 
entire  rates  extending  over  the  whole  of  Toxteth  Park  aforesaid. 

In  consequence  of  such  separation,  the  board  of  guardians  of  Tox- 
teth Park  purchased  a  large  piece  of  land  situate  in  the  district  of 
Smithdown  Lane  hereinafter  mentioned,  in  the  said  rural  district  of 
Toxteth  Park,  and  erected  thereon  a  very  extensive  workhouse  and 
workhouse  hospital  for  the  poor  of  the  whole  of  the  said  extra-paro- 
chial place  of  Toxteth  Park ;  and  such  land  was,  before  and  until  the 
time  of  such  purchase,  by  the  laws  in  force  for  the  time  being,  assess- 
able to  any  rate  for  the  relief  of  the  poor. 

Prior  to  the  erection  of  such  workhouse  and  workhouse  hospital, 
there  was  no  sewer  in  the  said  district  of  Smithdown  Lane ;  but,  in 
consequence  of  the  erection  of  such  workhouse  and  hospital,  the 
respondents,  after  the  passing  of  The  Local  Government  Act,  1858, 
commenced  and  made  a  sewer,  being  a  work  of  a  permanent  nature, 
under  the  powers  given  to  them  by  The  Public  Health  Act,  1848, 
and  The  Local  Government  Act,  1858,  for  the  purpose  of  draining 
the  said  workhouse  and  workhouse  hospital  and  the  dwelling-house 
within  the  said  district  of  Smithdown  Lane,  and  for  the  benefit  thereof; 
and,  at  the  request  of  the  appellants,  the  respondents  gave  permission 
to  the  appellants  to  enter  such  sewer  for  the  use  and  benefit  of  such 
workhouse  and  hospital,  and  the  appellants  have  accordingly  entered 
such  sewer,  and  made  drains  communicating  between  the  said  sewer 
and  workhouse  and  hospital. 

*lfiQl       Prior  to  the  passing  of  The  Local  Government  Act,  *1858, 
J   the  respondents  had,  under  the  88th  section  of  The  Public 
Health  Act,  1848,  made  and  levied  special  district-rates. 

The  said  workhouse  and  workhouse  hospital,  at  the  time  when  the 
said  several  rates  were  made,  were  in  fact  assessed  to  rates  for  the 
relief  of  the  poor  of  the  said  extra-parochial  place  of  Toxteth  Park ; 
but  whether  they  were,  according  to  law,  assessable  to  such  rates  was 
a  part  of  the  question  submitted  to  the  Court. 

By  the  8th  section  of  stat.  9  &  10  Vict.  c.  cxxvii.,  entitled  "  Au 
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Act  for  the  improvement  of  the  sewerage  and  drainage,  and  for  the 
sanitary  regulation  of  the  borough  of  Liverpool,"  &c.,  after  reciting 
that  the  powers  and  provisions  of  stat.  5  &  6  Vict.  c.  cv.,  entitled 
"  An  Acjt  for  better  paving  and  improving  the  streets  and  highways 
within  the  extra-parochial  place  of  Toxteth  Park,  in  the  county  pala- 
tine of  Lancaster,  and  for  the  sewerage  of  certain  parts  of  the  said 
place,  so  &r  as  the  same  related  to  the  construction  and  repair  of,  and 
cleansing  the  sewers,  drains,  and  watercourses,  and  other  sewerage 
purposes,  and  to  the  raising  of  money  and  the  imposition  of  rates  for 
the  said  last-mentioned  purposes,  were  confined  to  such  part  of  the 
said  extra-parochial  place  as  lies  within  the  boundary  of  the  said 
borough,  and  that  the  powers  and  provisions  of  the  same  Act,  as  far 
as  the  same  related  to  the  construction,  repair,  paving,  and  flagging 
of  the  streets,  and  to  the  cleansing  of  the  said  extra-parochial  place, 
and  the  raising  of  money  and  the  imposition  of  rates  for  the  said 
last-mentioned  purposes,  extended  to  the  whole  of  the  said  extra- 
parochial  place  of  Toxteth  Park,  which  lies  as  well  within  as  without 
the  said  borough ;  it  was  enacted,  that  such  and  so  many  of  the  pro- 
visions of  the  said  Act  as  related  to  that  part  of  '*'the  extra-  r«-i  7/) 
earochial  place  of  Toxteth  Park  which  lies  within  the  said  '- 
orough  should,  on  and  after  the  day  on  which  that  Act  should  come 
into  operation,  be,  and  the  same  were,  on  and  after  the  said  day,  there- 
by repealed. 

By  the  160th  section  of  the  said  stat.  9  &  10  Vict.  c.  cxxvii.,  it  is 
enacted  that  the  said  parish  of  Liverpool,  and  the  said  several  town- 
ships of  Everton  and  Kirkdale  respectively,  and  the  said  parts  of  the 
township  of  West  Derby,  and  of  the  said  extra-parochial  place  of 
Toxteth  Park,  respectively,  should  be  separate  and  distinct  districts 
for  thq  purpose  of  laying  and  levying  the  said  several  rates  therein 
mentioned. 

By  the  162d  section  of  the  said  stat.  9  &  10  Vict.  c.  cxxvii.,  it  was 
enacted  that  money  borrowed  by  the  Commissioners,  in  pursuance  of 
the  authority  therein  mentioned,  should  be  a  charge  upon  the  sewer 
rate,  to  be  made  as  thereinbefore  directed  in  the  said  part  of  the 
extra-parochial  place  of  Toxteth  Park,  which  lies  within  the  said 
borough. 

By  the  provisional  order  of  the  General  Board  of  Health,  bearing 
date  30th  of  July,  1855,  confirmed  by  stat.  18  &  19  Vict.  c.  126,  being 
-'The  Public  Health  Supplemental  Act.  1855,"  The  Public  Health 
Act,  1848,  with  certain  exceptions  set  forth  in  that  order,  was  applied 
to  the  parts  included  within  the  boundaries  of  Toxteth  Park  afore- 
said, as  defined  in  the  said  stat.  5  &  6  Vict.  c.  cv.,  and  the  Commis- 
sioners for  the  time  being  acting  in  execution  of  the  said  Local  Act 
of  5  &;  6  Vict.  c.  cv.,  were  appointed  the  Local  Board  of  Health  under 
the  said  Public  Health  Act. 

By  stat.  21  Vict.  c.  x.  it  was  enacted,  '*  that  such  provisional  order 
should  be  taken  and  held  to  apply  to  so  much  of  the  said  extra- 
parochial  place  as  is  not  *includ^  within  the  boundaries  of  the  r*i  71 
said  borough ;  and  the  said  order  is  declared  to  be  of  ftill  force  '- 
and  effect  within  and  in  respect  of  so  much  of  the  said  extra -parochial 
place  as  is  not  so  included  as  aforesaid ;  and  all  the  acts,  contracts, 
instruments,  and  proceedings  done,  entered  into,  or  executed  by  the 
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Local  Board  of  Health,  acting  under  the  said  order,  should  be  and 
were  thereby  declared  to  be  as  valid  and  effectual  as  if  the  said  order 
had  referred  only  to  the  part  of  the  said  extra-parochial  place  not  so 
included  as  aforesaid :  and  the  respondents  became,  and  were  and  are, 
the  Local  Board  of  Health  of  the  rural  district  aforesaid. 

After  the  erection  of  the  said  workhouse  and  hospital,  and  such 
communication  had  been  made  by  the  appellants  into  the  said  sewer 
so  made  by  the  respondents,  and  after  the  said  workhouse  had  been 
appropriated,  and  while  it  was  being  used  as  the  workhouse  for  the 
said  extra-parochial  place,  that  is  to  say,  on  6th  March,  1860,  a  gene- 
ral district-rate  was  made  and  published  by  the  respondents  for  the 
district  of  Smithdown  Lane  aforesaid,  for  the  purposes  of  paying  the 
expenses  incurred  by  the  said  Local  Board  of  Health,  in  making  the 
said  sewer.     Such  rate  was  intituled  as  follows : 

"  Smithdown  Lane,  General  District-Rate.  Toxteth  Park,  Local 
Board  of  Health.  Estimate  for  rate  for  sewerage  purposes  on  the 
separate  district  of  Smithdown  Lane.  To  pay  first  annual  instalment 
of  principal  borrowed  from  The  Eoyal  Insurance  Company,  and  inter- 
est ;  to  meet  which  a  rate  of  9cf.  in  the  pound  on  all  property  in  the 
said  district  liable  thereto  will  be  required.     60 1 

"  An  assessment  for  a  general  district- rate  for  sewerage  purposes 
*1721  ^^7'  ^^^  *^®  district  of  Smithdown  Lane,  made  *by  the  Local 
-'  Board  of  Health  for  the  rural  district  of  Toxteth  Park,  for 
defraying  such  expenses  as  are,  by  the  Public  Health  Act  1848,  and 
The  Local  Government  Act  1858,  charged  upon  that  rate,  this  6th  day 
of  March,  1860,  after  the  rate  of  9c?.  in  the  pound,  upon  the  occupiers 
and  other  parties  liable  by  law  to  be  assessed  thereto,  to  commence 
and  be  payable  on  the  13th  day  of  March,  1860." 

[Here  followed  an  extract  from  the  rate-book,  in  which  book  the 
appellants  were  rated  as  ''the  Toxteth  Park  guardians,"  at  lOOOZ.,  in 
respect  of  "  a  workhouse."] 

Afterwards,  that  is  to  say,  on  the  6th  June,  1860,  a  general  district- 
rate  was  made  and  published  by  the  respondents,  intituled  "General 
District-Rate." 

"  An  assessment  for  a  general  district-rate  made  by  the  Jjocal  Board 
of  Health  of  the  rural  district  of  Toxteth  Park,  for  defraying  such 
expenses  as  were  by  the  Public  Health  Act,  1848,  and  Local  Govern- 
ment Act,  1858,  charged  upon  that  rate,  this  5th  of  June,  1860,  after 
the  rate  of  1*.  lOrf.  in  the  pound,  upon  the  Qccupier^  and  other  parties 
liable  by  law  to  be  assessed  thereto,  to  commence  and  be  payable  on 
the  12th  of  June,  1860." 

[Here  followed  an  extract  from  the  rate-book,  in  which  the  appel- 
lants were  rated  as  above  in  respect  of  the  workhouse,  and  in  the  sum 
of  £200  in  respect  of  a  "  workhouse  hospital."] 

The  appellants  contended  that  they  were  not  liable  to  be  rated  to 
the  said  several  rates,  on  the  ground  that  the  respondents  were  only 
authorized  to  levy  such  rates  upon  such  kinds  of  property  as  are 
assessable  to  poor-rates ;  and  that  such  workhouse  ana  hospital,  being 
♦1731  ^^*^*^^  within  Toxteth  Park,  and  not  being  united  with  *other 
-'  parishes  for  the  relief  of  the  poor,  is  not  a  kind  of  property 
assessable  to  the  poor-rate,  and  that  the  respondents  were  precluded 
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from  levying  the  several  rates  in  question  upon  the  said  workhouse 
and  hospital. 

The  respondents  contended  that  the  said  workhouse  and  hospital 
were  properly  assessed  to  the  said  several  rates,  on  the  ground  that 
the  said  workhouse  and  hospital  were  and  are  a  workhouse  and  hos- 
pital for  the  whole  district  of  Toxteth  Park,  both  within  and  bevond 
the  boundaries  of  the  said  borough  of  Liverpool ;  and  were  and  are, 
by  the  laws  in  force  for  the  time  being,  assessable  to  the  rates  for  the 
relief  of  the  poor. 

And  the  respondents  further  contend  that,  even  if  the  Court  should 
be  of  opinion  that  the  said  workhouse  and  hospital  were  not  assess- 
able to  rates  for  the  relief  of  the  poor,  the  said  workhouse  and  hospital 
were  assessable  to  the  said  rates,  or  one  of  them,  as  the  rural  district 
of  Toxteth  Park  formed  only  a  portion  of  Toxteth  Park  aforesaid,  for 
the  benefit  of  the  whole  of  which  the  said  workhouse  and  hospital 
were  and  are  erected. 

'  The  question  for  the  opinion  of  the  Court  was.  Whether  such  work- 
house -and  hospital  were  properly  assessable  to  the  said  several  rates, 
or  either  of  them. 

Webby,  for  the  respondents. — The  workhouse  and  hospital  are 
both  assessable  to  these  rates.  Sect.  88  of  The  Public  Health  Act, 
1848,  11  &  12  Vict.  c.  63,  is  repealed  by  sect.  55  of  The  Local  Govern- 
ment Act,  1858,  21  &  22  Vict.  c.  98 ;  but  is,  in  feet,  re-enacted  by  the 
provisions  in  that  section,  that  ''the  general  district-rates  shall  be 
made  and  levied  upon  The  occupier  of  all  such  kinds  of  property  as 
by  the  laws  in  force  for  the  time  being  are  or  may  be  assessable  to 
any  rate  for  the  relief  of  the  *poor,  and  shall  be  assessed  upon  r*-i  174 
the  full  net  annual  value  of  such  property,"  &c.  The  effect  '- 
of  that  section  is,  that  all  property  primS  facie  assessable  to  the  poor- 
rate,  under  stat.  43  Eliz.  c.  2,  is  to  be  assessable  to  the  district-rates : 
and  the  workhouse  and  workhouse  hospital  are  within  that  class  of 
property.  It  is  true  that  a  workhouse  has  sometimes  »3een  held  to  be 
not  rateable  to  the  poor-rate;  not,  however,  on  the  ground  of  its 
being  a  kind  of  property  which  was  not  so  rateable,  but  because  the 
assessment  imposed  upon  the  workhouse  would,  in  effect,  be  paid  out 
of  the  poor-rate,  so  that  the  parish  would  derive  no  benefit.  That 
was  also  the  ground  upon  which,  in  Rex  v.  The  Commissioners  for 
Lighting  Beverley,  6  A.  &  E.  645  (B.  C.  L.  R.  vol.  33),  the  Commis- 
sioners were  held  not  rateable, to  the  poor-rate  in  respect  of  their  occu- 
pation of  their  gas  works.  But  that  is  an  objection  founded  upon  the 
practical  consequences  of  the  assessment  in  the  particular  instance, 
where  the  area  for  the  benefit  of  which  the  workhouse  or  other  build- 
ing is  erected  is  conterminous  with  the  area  upon  which  the  assess- 
ment is  made;  and  does  not  affect  the  general  question  whether 
workhouses  are  primfi  facie  assessable  to  the  poor-rate.  It  is  clear, 
from  the  authorities,  that  they  are  so  assessable,  and  that  the  occupa- 
tion of  them  is  not  such  an  occupation  for  public  purposes  as  brings 
them  within  the  exemption  on  that  ground.  Regina  v.  Wallingford 
Union,  10  A.  &  E.  259  (B.  C.  L.  R.  vol.  37),  and  Governors  of  the 
Bristol  Poor  v.  Wait,  5  A.  &  E.  1  (B.  C.  L.  R.  vol.  31),  are  authorities 
in  point.  They  are  both  recognised  by  the  Court  in  its  judgment  in 
Regina  v.  Justices  of  Hull,  4  E.  &  B.  29  (E.  C.  L.  R.  vol.  82),  where 
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a  local  board  of  health  was  held  rateable  to  the  poor-rate  of  a  parish 
♦1751  *^^  respect  of  a  yard  partly  within  that  parish,  and  occupied 
^  by  the  board  solely  for  the  purpose  of  repairing  the  highways 
in  their  district,  which  included  part  of  such  parish.  Here,  moreover, 
as  in  those  cases,  the  area  for  which  the  -workhouse  is  used  is  not 
conterminous  with  the  area  for  which  the  general  district-rate  is  im- 
posed ;  so  that  there  would  not  be  any  circuity  in  the  payment  of 
such  district-rate.  That  point,  however,  does  not  really  arise  in  the 
case  of  an  assessment  under  The  Local  Government  Act,  1858 ;  which, 
as  has  already  been  said,  was  intended  to  impose  the  liability  upon 
all  property  primS  facie  rateable  to  the  poor-rate.  [Cookburn,  C.  J. 
— There  would  be  a  difficulty  here,  in  making  the  rate  on  the  district, 
in  determining  what  was  the  value  of  the  workhouse  and  workhouse 
hospital ;  inasmuch  as  part  of  their  value  arises  from  the  use  of  it  by 
places  not  within  the  district.]  That  difficulty  would  exist  in  all  cases 
where  the  areas  are  not  conterminous.  But  it  would  not  affisct  the 
principle  of  rateability. 

Overend,  for  the  appellants. — ^The  workhouse  and  workhouse  hos- 
pital are  not  liable  to  these  rates.  They  are  used,  not  for  the  benefit 
of  a  number  of  parishes  united,  but  solely  for  that  of  the  parish  in 
which  they  are  situate ;  and  they  are  used  for  public  purposes  only. 
They  are  therefore  not  assessable.  [Oockburn,  C.  J. — I  do  not  think 
there  is  any  authority  for  holding  that  a  workhouse,  situate  in  its 
own  parish,  is  not  primfi  facie  assessable  to  the  poor-rate  for  that 

Parish.]     The  case  comes  within  the  principle  laid  down  in  Rex  v. 
•he  Commissioners  for  Lighting  Beveriey,  6  A.  &  B.  645  (E.  0.  L.  R 
vol.  33). 

*1761  *OoCKBURN,  C.  J. — I  am  of  opinion  that  the  intention  of 
^  Stat.  21  k  22  Vict.  c.  98,  was  to  make  all  property  which,  in  its 
nature,  is  primS  facie  assessable  to  the  poor-rate,  assessable  also  to 
the  general  district-rates.  This  workhouse  and  workhouse  hospital 
are  clearly  property  of  that  nature.  Even  where  it  is  necessary  to 
regard  the  character  of  the  occupation,  it  has  more  than  once  been 
held  that  unless  the  area  for  which  the  workhouse  is  used  is  strictly 
conterminous  with  the  area  on  which  the  poor-rate  is  imposed,  the 
workhouse  is  rateable  to  the  poor-rate,  there  being  a  beneficial  occu- 
pation: and  I  think  these  decisions  are  consistent  with  justice  and 
common  sense.  But,  for  the  purposes  of  stat.  21  &  22  Vict.  c.  98,  it 
is  sufficient,  as  I  have  already  said,  that  the  kind  of  property  occupied 
be  such  as  is,  primS  facie,  assessable  to  the  poor-rate.  Our  judgment 
must  therefore  be  for  the  respondents. 

Orompton,  J. — I  am  of  the  same  opinion.  I  think  that  the  words 
"kinds  of  property,'*  &c.,  in  sect.  55  of  stat.  21  &  22  Vict.  o.  98,  are 
intended  to  refer  to  such  property  as  would  be  rateable  to  the  poor- 
rate  under  stat.  43  Eliz.  c.  2.  The  district-rates  are  to  be  levied  upon 
"the  occupier"  of  all  such  property.  Now  the  authorities  are  clear 
that  a  workhouse  (and  a  workhouse  hospital  is,  in  that  respect,  the 
same  thing)  is  primS  facie  assessable  to  poor-rate.  It  has  been  held 
not  assessable  in  certain  cases,  where  the  rate  would  be  circuitous 
and  taken,  as  it  were,  out  of  one  pocket  to  be  put  into  the  other.  But 
that  does  not  affisct  the  question  whether  or  not  a  workhouse  is  a 
kind  of  property  primll  facie  assessable  to  the  poor-rate.    As  to  the 
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♦question  of  the  oocupation,  I  take  the  same  view  as  the  Lord   r*i  1717 
Chief  Justice.  '■ 

Hill,  J. — I  also  am  of  opinion  that  judgment  should  be  for  the 
respondents.  Sect.  55  of  stat.  21  &  22  Vict.  c.  98,  was  intended,  in 
my  opinion,  to  apply  to  the  description  of  property,  and  not  to  the 
nature  of  the  occupation  in  the  particular  instance. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  occupiers  of  a 
workhouse  are  occupiers  of  property  assessable  to  the  poor-rate,  within 
the  meaning  of  sect.  65  of  stat.  21  k  22  Vict.  c.  98.  In  some  cases, 
no  doubt,  a  workhouse  has  been  held  to  be  not  assessable  where  the 
rating  would  be,  to  use  the  expression  of  Littledale,  J.,  in  Bex  v.  The 
Commissioners  for  Lighting  Beverley,  6  A.  A;  E.  645,  650  (E.  0.  L.  R. 
vol.  83),  as  broad  as  it  is  long.  But  that  is  an  objection  of  a  personal 
nature,  so  to  speak,  to  the  particular  rate,  when  the  areas  happen  to 
be  conterminous.  And,  as  regards  the  objection  that  the  occupation 
is  for  public  purposes,  that  is  an  objection  founded,  not  upon  the 
description  of  the  property,  which  is  the  test  of  rateability  under  stat. 
21  k  22  Vict.  c.  98,  but  on  the  character  of  the  occupation,  which,  as 
has  already  been  said,  is  not  material. 

Judgment  for  the  respondents. 


*MACKLEY  V.  HANNAH  PATTENDEN.    May  %  [*178 

Bankruptcy. — Election  by  assignees. — Seasonable  time, 

A  partj  who  had  deposited  a  lease  for  years  with  the  plaintiff  as  secarity  for  a  debt,  and 
giren  him  a  memorandum  by  way  of  equitable  mortgage,  became  bankrupt  in  1847,  but  was 
allowed  to  remain  in  possession  and  receive  the  rents  until  his  death  in  1858.  In  1859  the 
Court  of  Bankruptcy,  on  application  of  the  plaintiff,  made  an  order  for  the  sale  of  the  lease,  or, 
in  the  CTent  of  sale  being  deemed  not  adyisable,  that  it  should  be  assigned  to  the  plaintiff.  The 
sum  bid  for  the  property  being  insufficient  to  satisfy  the  plaintiff's  claim,  it  was  assigned  to 
bim  in  1860  by  the  official  assignee,  and  a  creditors'  assignee  appointed  in  lien  of  the  original 
creditors'  assignee,  who  had  refused  to  concur  in  the  sale.  In  ejectment  by  the  plaintiff  against 
the  penonai  representatlTe  of  the  bankrupt,  held : 

1.  That  the  assigning  the  lease  to  the  plaintiff  was  an  acceptance  of  it  by  the  assignees. 

3.  That  it  was  a  question  for  the  jury  whether  they  had  accepted  it  within  a  reasonable  time. 

This  was  an  action  of  ejectment  to  recover  a  piece  of  ground  with 
two  messuages  thereon.  At  the  trial  before  Hill,  J.,  at  the  Middlesex 
sittings  after  Trinity  Term,  1860,  it  appeared  that  in  May,  1846,  a 
lease  of  the  premises  for  ninety-nine  years,  at  an  annual  rent  of  lOL, 
was  made  by  B.  and  R.,  to  Joseph  Pattenden.  Pattenden  became 
bankrupt  in  August,  1847,  and  in  July,  1849,  the  plaintiff  proved  his 
debt  Previous  to  his  bankruptcy,  Pattenden  deposited  the  lease  with 
tbe  plaintiff  as  security  for  a  debt,  and  gave  him  a  memorandum  by 
way  of  equitable  mortgage ;  but  Pattenden  was  allowed  to  remain  in 
possession,  and  received  the  rents  until  his  death,  which  took  place 
in  February,  1858 ;  he  having  made  a  will  a  few  days  previously, 
whereby  he  bequeathed  this  lease  to  the  defendant,  who  was  his  wife, 
and  wh<5m  he  also  constituted  his  sole  executrix.  In  1859  the  Court 
of  Bankruptcy,  on  the  application  of  the  plaintiff,  made  an  order  for 
^the  sale  of  the  lease,  or,  in  the  event  *of  a  sale  not  being  r»i'7a 
deemed  advisable,  that  it  should  be  assigned  to  the  plaintiff.   *- 
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The  sum  bid  for  the  property  being  insuificient  to  satisfy  the  plain- 
tiflF's  claim,  it  was  assigned  to  him  in  1860  by  the  official  assignee,  and 
a  creditors'  assignee  appointed  in  lieu  of  the  original  creditors' 
assignee,  who  had  refused  to  concur  in  the  sale. 

On  this  state  of  facts  the  defendant's  counsel,  besides  taking  some 
other  objections  to  which  it  is  unnecessary  to  advert,  argued  that  there 
was  no  reasonable  evidence  of  an  acceptance  of  this  lease  by  the 
assignees.  The  learned  Judge,  however,  overruled  all  the  objections, 
and  on  this  particular  one  reserved  leave  to  move  the  Court. 

A  verdict  having  been  given  for  the  plaintiff,  Montagu  Chambers, 
in  Michaelmas  Term,  1860,  obtained  a  rule  nisi  to  enter  a  verdict  for 
the  defendant,  or  a  nonsuit,  on  the  ground  that  there  was  no  evidence 
that  the  assignees  had  accepted  the  lease  in  due  or  reasonable  time. 

Shee,  Serjt..  and  W,  T,  Barnard  now  showed  cause. — The  property 
of  a  bankrupt  does  not  vest  in  his  assignees  until  some  unequivocal 
act  of  acceptance  of  it  by  them;  Goodwin  v.  Noble,  8  E.  &  B.  587 
(B:  C.  L.  E.  vol.  92);  and  no  act  of  acceptance  of  a  lease  can  be  more 
unequivocal  than  selling  it.  [Blackburn,  J.,  referred  to  Hastings  v. 
Wilson,  Holt  N.  P.  C.  290  (E.  0.  L.  R.  vol.  3).]  The  point  that  the 
acceptance  of  the  assignees  should  be  within  a  reasonable  time  was 
not  made  at  the  trial ;  and  if  it  had,  further  evidence  in  proof  of  that 
fact  would  have  been  adduced  by  the  plaintiff.  Assignees  of  a  bank- 
rupt have  a  right  to  elect,  whenever  they  please,  whether  they  will 
♦1801  ^cc®P*  property  *belonging  to  the  bankrupt;  and  when  they 
-'  have  done  so  the  property  vests  in  them:  note  to  Auriol  v. 
Mills,  1  Smith  L.  C.  681  (4th  ed.),  and  the  cases  there  cited  of  Cope- 
land  V.  Stephens,  1  B.  &  Aid.  598,  Ringer  v.  Cann,  3  M.  &  W.  348.t 
The  object  of  the  bankrupt  law  was  to  render  the  estate  of  the  bank- 
rupt available  for  the  benefit  of  his  creditors,  and  it  is  for  the  assignees 
to  judge  whether  any  given  property  will  be  a  burden  or  an  advan- 
tage. A  property  which  would  be  a  burden  at  oiie  moment  may 
become  beneficial  in  course  of  time.  The  Bankrupt  Law  Consolida- 
tion Act,  12  &  13  Vict.  c.  106,  s.  145,  enacts,  ''If  the  assignees  of  the 
estate  and  effects  of  any  bankrupt  having  or  being  entitled  to  any 
land  either  under  a  conveyance  to  him  in  fee  or  under  an  agreement 
for  any  such  conveyance,  subject  to  any  perpetual  yearly  rent  reserved 
by  such  conveyance  or  agreement,  or  having  or  being  entitled  to 
any  lease  or  agreement  for  a  lease,  shall  elect  to  take  such  land  or  the 
benefit  of  such  conveyance  or  agreement,  or  such  lease  or  agreement 
for  a  lease,  as  the  case  may  be,  the  bankrupt  shall  not  be  liable  to  pay 
any  rent  accruing  after  the  issuing  of  the  fiat  or  filing  of  the  petition 
for  adjudication  of  bankruptcy  against  him,  or  to  be  sued  in  respect 
of  any  subsequent  non-observance  or  non-performance  of  the  condi- 
tions, covenants,  or  agreements  in  any  such  conveyance  or  agreement, 
or  lease  or  agreement  for  a  lease ;  and  if  the  assignees  shall  decline 
to  take  such  land,  &c.,  the  bankrupt  shall  not  be  liable  if,  within  four- 
teen days  after  he  shall  have  had  notice  that  the  assignees  havjB 
declined,  he  shall  deliver  up  such  conveyance,  &c.,  to  the  person  then 
entitled  to  the  rent,  or  having  so  agreed  to  convey  or  lease,  as  the 
*1 81 1  ^^^^  ^^^  ^® '  ^^^  ^^  *^^  assignees  shall  not  (upon  being  *thereto 
-■  required)  elect  whether  they  will  accept  or  decline  such  land. 
&c.,  any  person  entitled  to  such  rent,  or  having  so  conveyed,  &c.,  or 
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any  person  claiming  under  him,  shall  be  entitled  to  apply  to  the  Court, 
and  the  Court  may  order  them  to  elect  and  deliver  up  such  convey- 
ance, &c,  in  case  they  shall  decline  the  same,  and  the  possession  of 
the  premises,  or  may  make  such  other  order  therein  as  it  shall  think 
fit."  [Crompton,  J.— Lawrence  v.  Knowles,  5  Bing.  N.  C.  399  (E.  Q 
L.  R.  vol.  35),  is  an  authority  that  assignees  are  bound  to  make  their 
election  within  a  reasonable  time.  Cockburx,  C.  J. — Hanson  v, 
Stevenson,  1  B.  &  Aid.  303,  is  to  the  same  effect.]  Those  cases  were 
decided  under  the  old  bankrupt  Acts.  [Cockburn,  C.  J. — In  Graham 
v.  The  Van  Diemen's  Land  Company,  in  the  Exchequer  Chamber,  11 
Exch.  101,t  Maule,  J.,  said :  "  It  seems  to  us  that  it  would  be  proper 
*  to  tell  the  jury  that  there  is  no  limit  of  time  until  some  one  makes  an 
application."  "  We  think  that  in  cases  of  this  kind  a  reasonable  time 
•  will  not  begin  to  run  until  some  one  interested  in  the  matter  takes 
some  step  in  respect  of  it."  The  rest  of  the  Court,  however,  do  not 
appear  to  have  concurred  in  that  opinion ;  and  my  brother  Crompton 
tells  me  that  they  did  not  agree  in  it.] 

Jf.  Chambers,  Stammers,  and  Philbrickj  in  support  of  the  rule. — The 
merely  advertising  a  lease  for  sale  is  not  an  acceptance  of  it  by  the 
assignees  of  a  bankrupt :  Turner  v.  Richardson,  7  East  335.  There 
must  be  a  positive  taking  possession  so  as  to  render  them  liable  for 
the  rent  and  covenants:  Bourdillon  v.  Dalton,  1  Peake  N.  P.  C.  238. 
[Hill,  J. — How  could  they  do  so  here,  where  the  lease  was  subject 
*to  an  equitable  mortgage:  They  did  all  they  could,  namely,  r#iQo 
apply  to  the  Court  for  an  order  to  sell  on  the  application  of  '- 
the  equitable  mortgagee.]  But,  at  all  events,  the  assignees  ought  to 
have  accepted  the  lease  within  a  reasonable  time :  Taylor  v.  Young, 
8  B.  &  Aid.  521  (E.  C.  L.  R.  vol.  5).  Stat.  12  &  13  Vict.  c.  106,  does 
not  apply  here,  as  it  was  not  in  force  at  the  time  of  this  bankruptcy ; 
but,  if  it  does,  it  has  a  clause  (sect.  188)  requiring  the  assignees  to 
wind  up  at  the  end  of  two  years ;  and  neither  under  that  nor  the  old 
statutes  could  the  bankrupt  call  on  the  assignees  to  elect  to  take  a 
lease,  that  being  the  exclusive  privilege  of  the  lessor :  Ex  parte 
Vardy,  3  Mont.  D.  &  D.  G.  340.  Whether  the  time  taken  to  elect  was 
reasonable  is  matter  of  law,  to  be  determined  by  the  Court ;  and  in 
the  case  of  Graham  v.  The  Van  Diemen's  Land  Company,  11  Exch. 
lll,t  already  cited,  Cresswell,  J.,  during  the  argument,  says,  with 
reference  to  the  question  of  reasonable  time,  '*  It  may  be  an  ingre- 
dient, in  considering  that  question,  to  see  whether  the  situation  of 
either  party  has  been  altered  in  the  mean  time."  If  the  time  for  elec- 
tion were  indefinite,  great  difficulties  would  arise  with  respect  to  the 
Statute  of  Limitations  in  actions  against  bankrupts ;  and  if  a  bank- 
rupt, who  is  allowed  to  remain  in  possession  for  many  years,  were  to 
improve  the  property,  it  would  be  at  the  expense  of  the  new  creditors, 
seeing  that  the  old  assignees  might  still  come  and  take  it.  [They  also 
cited  the  observations  of  Williams,  J.,  in  Beckham  v.  Drake,  2  H.  L. 
Ca.  596.] 

Cockburn,  C.  J. — This  rule  must  be  made  absolute ;  not,  however, 

in  either  of  the  forms  in  which  it  is  asked  for — namely,  to  enter  a 

verdict  for  the  defendant,  or  for  *a  nonsuit — but  for  a  new  trial,    r#i  oo 

^on  the  ground  that  there  has  been  a  miscarriage  in  the  way   ^ 

that  the  case  went  to  the  jury.     The  question  as  to  whether  the 
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assignees  of  the  bankrupt  had  elected  to  take  this  lease  depends  on 
whether,  prior  to  their  doing  what  they  did,  they  had  or  had  not  de- 
clined to  interfere,  tinder  such  circumstances  as  to  divest  themselves 
of  authority  to  act  as  they  have  done.  And  that  must  depend  on 
whether  the  lapse  of  time  between  the  bankruptcy  and  the  convey- 
ance to  the  plaintiff  was  so  unreasonably  long  that,  taken  in  conjunc- 
tion with  the  surrounding  circumstances  of  the  case,  the  jury  would 
be  warranted  in  coming  to  the  conclusion  that  the  assignees  had 
declined  to  accept  the  lease.  If  ow,  it  appears  that  that  question  was 
not  raised  at  the  trial.  On  the  points  submitted  to  the  Judge  at  the 
trial,  I  think  his  ruling  and  direction  perfectly  right ;  but  it  must  be 
assumed  that,  if  the  point  I  have  mentioned  had  been  presented  to ' 
him,  he  would  have  left  it  to  the  jury,  accompanied  with  all  necessary 
observations ;  in  which  event  it  is  possible  that  they  might  have  found 
adversely  to  the  plaintiff.  I  do  not  say  that  such  would,  but  merely 
that  such  might,  have  been  the  result.  There  has,  therefore,  been  a 
miscarriage  of  justice  in  this  case ;  still,  inasmuch  as  that  miscarriage 
was  not  occasioned  by  any  fault  of  the  Judge,  who  had  not  this  ques- 
tion submitted  to  him,  and  did  not  know  that  it  was  one  which  either 
of  the  parties  desired  should  be  raised,  but  the  fault  of  those  who 
represented  those  parties,  the  new  trial  should  be  on  payment  of 
costs ;  and  on  the  further  condition  that  the  costs  be  paid  within  a 
reasonable  time,  i,  e,,  between  this  and  the  first  day  of  next  term. 
♦1841  Crompton,  J. — I  am  of  the  same  opinion.  I  do  jiot  *agree 
^  in  the  argument  that  a  man  cannot  pass  a  property  without 
formally  accepting  it.  So  soon  as  he  takes  up  his  pen  to  transfer  the 
property,  that  is  equivalent  to  an  acceptance,  and  it  passes  out  of  him. 
Is  there  anything,  then,  from  whence  we  can  conclude  that  the  prac- 
tice in  the  Bankruptcy  Court  is  at  variance  with  this  ?  Long  before 
the  present  statute  it  was  the  law  that  assignees  are  to  judge  whether 
or  not  they  will  take  a  lease  which  may  turn  out  an  onerous  burden. 
My  notion  is  that  the  present  case  should  go  to  another  jury ;  although 
I  am  not  quite  clear  whether  the  question  to  be  presented  to  them 
should  be  whether  the  acceptance  of  this  lease  by  the  assignees  was 
within  a  reasonable  time  from  the  bankruptcy,  or  whether  they  had 
declined  to  accept  it  within  that  time.  Looking  at  the  cases,  I  think 
it  should  be  the  former ;  for  the  lease  is  in  the  bankrupt  until,  ac- 
cepted by  the  assignees,  and  that  must  be  done  within  a  reasonable 
time.  I  think  the  Judge  at  the  trial  was  right  in  his  rulings  on  the 
points  raised ;  but  this  was  a  new  point,  depending  on  the  question. 
Did  the  assignees  accept  the  lease  within  a  reasonable  time  ?  There 
may  be  ground  for  saying  that  the  assignees  tq^k  an  unreasonable 
time  under  the  circumstances;  still  they  may  have  been  taking  time 
to  see  what  the  equitable  mortgagee  was  doing. 
Hill  and  Blackburn,  Js.,  concurred.(o5) 

Rule  absolute  accordingly. 

(o)  It  should  be  obseired  that  the  bankmptcy  in  this  caae  was  previous  to  the  Bankrnpt  Law 
Consolidation  Act,  1849,  12  A  13  Vict.  c.  106.  In  a  recent  case  of  Cartwright  v.  Glover,  2  Gif- 
fard  620,  Vioe-Chancellor  Stuart  held  that,  under  stat  12  A  13  Vict.  o.  106,  s.  146,  the  interest 
of  a  bankrupt  in  leasehold  property  remains  in  his  assignees  until  they  elect  not  to  take  the 
demise,  and  that  Gopeland  v.  Stephens,  1  B.  A  Aid.  593  (cited  in  the  text),  which  was  decided 
under  the  old  law,  has  no  application  where,  by  virtue  of  that  Act,  the  bankrupt's  estate  vests  % 
in  the  assignees. 
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♦TAMVACO  and  Others  v.  LUCAS  and  Others.    May  4.   [*185 

Vendor  and  Vendee. — Conetruetion  of  Contract, — "  Payment  in  exchange  for  shipping 

docummts." 

Defendant  had  beeome  responsible,  as  del  oredere  ag«nto,  for  the  purohase  of  a  eargo  of 
wheat  of  from  1800  to  2000  qaarten,  to  be  shipped  at  the  price  of  50«.  per  quarter  ft^e  on  board 
at  Taganrogi  "  and  inelnding  freight  and  insurance  to  any  safe  port  in  the  United  Kingdom." 
"  Payment  cash  in  London  in  exchange  for  shipping  docnments."  Plaintilfs  tendered  the  fol- 
lowing shipping  documents  of  a  cargo  answering  the  description  in  the  contract:  a  charter- 
party;  a  bill  of  lading  and  provisional  invoice,  in  both  of  which  the  cargo  was  stated  to  be  1850 
quarters,  at  50s.  per  quarter,  4620/.,  less  freight,  at  10s.  9d.  per  quarter,  10012.  10«. ;  and  a 
policy  of  insurance  effected  on  the  cargo  valued  at  3600^  On  behalf  of  the  plaintiffs  evidence 
was  given,  which  was  not  contradicted,  that  the  policy  tendered  was  sufficient  to  protect  the 
interest  of  the  shipper  of  the  cargo  at  the  time  of  shipment.  In  an  action  against  the  defend- 
ants for  not  paying  or  procuring  from  their  principal  payment  of  the  price  of  the  cargo,  they 
pleaded  that  plaintiffs  were  not  ready  and  willing  to  tender,  nor  did  they  tender,  "  the  usual 
shipping  documents"  according  to  the  contract  Held,  that  the  plaintiffs  had  so  tendered: 
and  they  were  not  bound  to  tender,  as  a  "shipping  document,"  within  the  meaning  of  the  con- 
traet,  a  policy  covering  the  full  amount  of  the  buyers'  risk  as  it  appeared  by  the  provisional 
invoice  and  bill  of  lading. 

Ths  first  count  of  the  declaration  stated  that  plaintiff  employed 
defendants,  as  their  del  credere  agents  and  brokers,  to  make  a  con- 
tract for  them,  and  the  defendants  did  make  a  contract  for  plaintiff 
in  the  words  and  figures  following : — 

"London,  August  25,  1857. 

"  Sold  to  our  principal,  on  account  of  Messrs.  Tamvaco,  Micrulachi, 
and  Mavrogordato"  (the  plaintifis)  "a  cargo  of  Taganrog  Ghirka 
wheat,  of  a  fair  average  quality,  of  the  season's  shipments,  at  time 
of  loading,  consisting  of  about  2000  quarters  (say  from  eighteen 
hundred  to  two  thousand  quarters),  at  the  price  of  505.  (say  fifty 
shillings)  per  delivered  quarter  of  492  lbs.,  free  on  board  at  Taganrog, 
and  including  freight  and  insurance  to  any  safe  port  in  the  United 
Kingdom,  *calling  for  orders  as  usual ;  the  wheat  to  be  shipped  r^,^  «^ 
from  the  1st  October  to  the  15th  November,  new  style,  in  an  *■ 
A  1  English,  or  a  first  class  foreign  vessel,  not  Greek  nor  Turk ;  the 
vessel  is  to  suflfer  no  detention  from  ice.  The  measure,  for  the  sake 
of  invoice,  to  be  calculated  at  the  rate  of  100  chetwerts  equal  to  72 
quarters.  Sellers  guaranty  delivery  of  invoice  weight,  sea  accidents 
excepted.  Buyers  to  pay  for  any  excess  of  weight,  unless  it  be  the 
result  of  sea  damage  or  heating.  Payment,  fcash  in  London  in  ex- 
change for  shipping  documents  (so  soon  as  the  vessel  has  got  out  of 
the  Sea  of  Azoff),  less  discount  at  the  rate  of  5i.  per  cent,  per  annum, 
for  the  unexpired  portion  of  three  months  from  date  of  bill  of  lading. 
Sellers  guaranty  to  buyer  a  reasonable  number  of  lay  days  for  dis- 
charging ;  commission  2  J  per  cent.,  to  be  paid  for  sellers." 

"S.H.  Lucas  &  Sons." 

The  count  then  stated  that  plaintiffii  were  the  persons  designated 
in  the  contract  as  the  sellers,  and  that  the  contract  in  the  said  note 
was  made  by  defendants  between  plaintiffs  and  one  T.  H.  Dart,  who 
was  then^he  principal  of  defendants,  and  who  is  designated  by  them 
"  the  buyer."  The  defendants  were  employed  by  plaintiffs  to  make, 
and  did  make,  this  contract,  on  terms,  amongst  others,  that  defend- 
ants, for  certain  commission  payable  to  them  by  plaintiffs,  should  be 
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del  credere  agents,  and  should  be  responsible  to  plaintifib  for  the 
solvency  of,  and  performance  of  the  contract  by,  defendants'  unnamed 
principal,  the  buyer,  with  whom  the  contract  was  made  by  them  on 
account  of  the  plaintifife,  for  the  payment  of  the  price  of  the  cargo, 
according  to  the  terms  of  the  contract. '  That,  after  the  making  of  the 
♦1871  ^^^^^^^^>  ^'  ^*  ^*^  ^^  *declared  by  defendants  to  be  their 
^  principal  in  the  contract;  and  afterwards  and  in  due  time, 
according  to  the  contract,  plaintiflfe  were  ready  and  wilting,  aud 
oflFered  to  deliver  to  defendants,  who  then  were  agents  to  Dart  in  that 
behalf,  and  to  Dart,  the  usual  shipping  documents,  according  to  the 
contract,  of  a  cargo  of  wheat,  such  and  so  shipped  as  was  stipulated 
for  in  the  contract,  in  exchange  for  the  invoice  price,  according  to  the 
contract.  That  all  conditions  precedent  to  plaintiflfe'  right  to  have 
the  shipping  documents  accepted  and  paid  for  by  Dart,  according  to 
the  Contract,  were  performed  and  fulfilled,  and  all  things  happened 
necessary  to  entitle  them  to  be  paid  by  Dart,  of  which  defendants  had 
notice.  That  Dart  stopped  payment  and  became  insolvent,  and  had 
not  accepted  the  documents  nor  paid  plaintiffs  for  the  cargo.  Aver- 
ment :  that  all  conditions  precedent  to  plaintiffe'  right  to  hold  defend- 
ants responsible  for  the  solvencv  of,  and  performance  of  the  contract 
by,  their  principal,  ^nd  to  hold  defendants  responsible  for  the  pay- 
ment of  the  price  according  to  the  contract,  and  to  maintain  this 
action  for  the  breach  after  mentioned,  have  been  performed  and  ful- 
filled. Breach:  That  defendants  have  not  nor  would  perform  the 
contract,  nor  procure  the  same  to  be  performed  by  Dart ;  nor  have 
they  paid,  nor  would  they  pay  nor  be  responsible  for,  the  payment 
of  the  price  of  the  cargo  according  to  the  terms  of  the  contract ;  nor 
have  they  paid,  nor  would  they  pay  nor  be  responsible  to  plaintiffs 
for,  the  loss  which  they  have  sustained  by  the  non-payment  of  the 
price  and  non-fulfilment  of  the  contract  by  Dart,  and  by  his  insol 
vency. 

Third  plea.  That  plaintifife  were  not  ready  and  willing  to  deliver, 
*1881  ^^^  ^^^  ^^®y  ^  ^^  deliver,  to  *plaintifl&  or  to  Dart,  the  usual 
J  shipping  documents  according  to  the  contract,  of  a  cargo  of 
wheat,  such  and  so  shipped  as  was  stipulated  in  the  contract,  in  ex- 
change for  the  invoice  price,  according  to  the  said  contract.  Issue 
thereon. 

At  the  trial,  before  pockburn,  C.  J.,  at  the  London  Sittings  after 
last  Trinity  Term,  it  appeared  that  the  defendants  were  corn  factors 
in  London,  and  that,  on  the  25th  August,  1857,  defendants,  acting  for 
the  plaintiffs  on  a  del  credere  commission  at  2  J  per  cent.,  signed  and 
delivered  to  the  plaintiflEj  the  following  contract  note : — 

''London,  25th  August,  1857. 

*'Sold  to  our  principal,  on  account  of  Messrs.  Tamvaco,  Miorulachi 
and  Mavrogordato,  a  cargo  of  Taganrog  Ghirka  wheat  of  fair  avet*age 
quality,  of  the  season^s  shipments,  at  time  of  loading,  consisting  of 
about  2000  quarters  (say  from  eighteen  hundred  to  two  thousand  two 
hundred  quarters),  at  the  price  of  50*.  (say  fifty  shillings)  per  delivered 
quarter  of  492  lbs.,  free  on  board  at  Taganrog,  and  including  freight 
and  insurance  to  any  safe  port  in  the  United  Kingdom,  dalling  for 
orders  as  usual.  The  wheat  is  to  be  shipped  from  the  1st  October  to 
the  15th  November,  new  style,  in  an  A  1  English,  or  a  first  class 
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foreign  vessel,  not  Greek  or  Turk.  TlTe  vessel  is  to  suffer  no  deten- 
tion from  ice.  The  measure,  for  the  sake  of  invoice,  to  be  calculated 
at  the  rate  of  100  chetwerts  to  72  quarters.  Sellers  guaranty  delivery 
of  invoice  weight,  sea  accidents  excepted.  Buyers  to  pay  for  any 
excess  of  weight,  unless  it  be  the  result  of  sea  damage  or  heating ; 
payment  in  London,  in  exchange  for  shipping  documents  (so  soon  as 
the  vessel  has  got  out  of  the  Sea  of  AzoflE),  less  discount,  at  the  rate 
of  5t  per  cent,  per  annum,  for  the  unexpired  portion  of  three  months 
from  the  *date  of  the  bill  of  lading.  Sellers  guaranty  to  r^t-ioA 
buyer  a  reasonable  number  of  lay  days  for  discharging ;  com-  ^ 
mission  2J  per  cent.,  to  be  paid  by  sellers." 

(Signed)  •'  S.  H.  Lucas  &  Sons." 
One  Dart  was  declared  by  the  defendants  to  be  the  principal  (as  the 
buyer)  in  the  transaction ;  but,  on  27th  August,  the  defendants  were 
informed  that  Dart  repudiated  the  contract,  on  the  ground  that  the 
defendants  had  exceeded  their  authority.  It  was  proved  by  the  corres- 
pondence between  Dart  and  the  defendants  that  they  had  acted  within 
their  authority.  Notice  of  Dart's  repudiation  was  immediately  given 
to  the  plaintifis.  The  plaintiflfe,  however,  obtained  in  the  market  a 
cargo  afloat  that  accorded  with  this  contract ;  and,  on  14th  December, 
1857,  tendered  to  the  defendants  a  provisional  invoice,  together  with 
the  charter-party,  bill  of  lading,  and  policy  of  insurance,  as  the  ship- 
ping documents.     The  bill  of  lading  was  as  follows : — 

"  Shipped  in  very  good  condition  and  order,  by  Messrs.  George  L. 
Ziffo,  for  account  and  risk  of  whomsoever  it  may  concern,  in  and 
upon  the  good  ship  called  The  Alice  Gill,  English  flag,  whereof  is 
master  for  this  present  voyage  John  Daniell,  and  bound  for  Queens- 
town  or  Falmouth  for  orders,  chetwerts  2570  (say  two  thousand  five 
hundred  and  seventy  chetwerts)  of  wheat,  Ghirka  in  bulk,  weighing 
po^mds  25,700 ;  mats  529  (say  five  hundred  and  twenty-nine, mats)  for 
dunnage,  marked  and  numbered  as  in  margin,  and  are  to  be  delivered 
in  the  like  good  order  and  well  conditioned  at  a  safe  port  of  discharge, 
as  per  charter-party,  unto  Messrs.  Ziffo,  Sons  &  Co.,  of  London,  or  to 
their  assigns ;  paying  freight,  gratuity,  and  demurrage  (if  any)  for 
the  said  goods,  and  all  other  clauses  as  per  charter-party,  with  primage 
and  average  accustomed.  Dated  in  *Taganrog,  the  24th  of  r»iQA 
October,  1857,  quantity  and  quality  not  known."  ^ 

(Signed)    **  John  Daniell,  Master." 
Endorsed  by  Ziffo,  Sons  k  Co.,  and  the  plaintiffs. 

The  charter-party  of  12th  August,  1867,  was  for  a  cargo  of  tallow. 
wheat,  seed,  or  other  grain,  from  Taganrog  to  a  safe  port  in  the  United 
Kingdom,  at  70^.  per  ton  for  tallow,  and  seed  or  grain  in  the  customary 
proportions,  according  to  the  London  Baltic  printed  rules.  Freight 
to  be  paid  on  delivery,  half  in  cash,  and  half  in  bills  at  three  months, 
or  in  cash  with  five  per  cent,  discount.  Cash  for  ship's  disbursements 
at  port  of  loading  to  be  advanced,  free  of  interest,  to  the  amount  of 
150Z..  to  be  deducted  from  the  freight,  with  cost  of  insurance  thereon. 

The  provisional  invoice  was  as  follows : — 

.    "London,  14th  December,  1857. 
"  Messrs.  H.  S.  Lucas  k  Sons, 

"To  Tamvaco,  Micrulachi,  and  Mavrogordato,  cargo  of  Taganrog 
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Ghirka  wheat,  shipped  per  Alice  Gill,  Captain  John  Daniell,  from 
Taganrog,  consisting  of  2500  chetwerts,  as  per  bill  of  lading,  dated 
Taganrog,  24th  of  October,  1857  (0.  S.),  against  contract  of  25th  of 
August  last,  5th  of  November,  1857  (N.  S.). 

2570  chetwerts,  at  100  =  72  qrs., 

=  qrs.  1850rVo  at  C.  F.  &  I. 

per  qr.,  505.        .... £4626     0 

Less  freight  at  70^.  per  ton  for  tallow  is  for  wheat 

105.  9^?d.  per  qr.  in  full  delivered £1001  10 

Less  advance  to  Captain  at  Taganrog 160    0 

841  10 


£3784  10" 


*lon  *The  policy  of  insurance,  dated  5th  December,  1857,  was  on 
^^  J    2570  chetwerts  of  wheat,  valued  at  3600Z. 

On  14th  December,  when  the  documents  were  tendered  to  the  de- 
fendants, the  price  of  wheat  had  fallen  considerably.  The  defendants 
returned  the  documents,  as  it  was  alleged,  without  having  inspected 
them,  and  informed  the  plaintiffs  that  they  would  notify  the  tender 
to  Dart.  No  objection  was  made  by  the  defendants  to  any  of  the 
documents. 

When  the  ship  was  reported,  on  24th  January,  1858,  the  plaintiffi 
again  offered  to  deliver  the  shipping  documents,  and  notified  that 
they  would  hold  the  defendants  responsible.  The  defendants  denied 
that  they  were  del  credere  agents,  and  referred  the  plaintiffs  to  the 
defendants'  attorneys. 

The  defendants  contended,  at  the  trial,  that  they  were  not  del 
credere  agents,  and  that  the  tender  of  the  shipping  documents  was 
bad  on  the  ground  that  the  policy  of  insurance  did  not  cover  the 
whole  of  the  buyers'  risk,  as  it  appeared  from  the  provisional  invoice 
and  bill  of  lading.  Evidence  was  given  on  the  part  of  the  plaintifis 
that  the  cargo  actually  yielded  only  1809  quarters,  and  that  the 
policy  sufficiently  covered  the  shippers' risk.  'No  evidence  in  con- 
tradiction was  offered  on  behalf  of  the  defendants ;  nor  was  it  shown 
that  there  was  any  usage  among  mercantile  men  that  the  policy  should 
cover  the  buyers'  risk.  The  defendants  also  contended  that  the  mea- 
sure of  damages  was  to  be  ascertained  at  the  time  when  Dart  repu- 
diated the  contract,  when  the  fall  in  price  was  comparatively  trifling, 
and  not  when  the  documents  were  tendered. 

The  jury  returned  a  verdict  for  the  plaintiflfe  on  the  issues  raised 
*1Q91  y  *^®  third  plea,  leave  being  reserved  to  *the  defendants  to 
J  move  to  enter  it  for  them :  and  the  Court  was  also  to  say  on 
what  principle  the  damages  were  to  be  assessed. 

Bomll,  in  last  Michaelmas  Term,  obtained  a  rule  Nisi  accordingly. 

Montague  Smith  and  Watkin  Williams  now  showed  cause. — The 
defendants  must  satisfy  the  Court  that,  as  a  matter  of  law,  the  policy 
tendered  was  not  "  a  shipping  document"  within  the  meaning  of  the 
contract.  It  is  said,  on  behalf  of  the  defendants,  that  the  policy  to  be 
tendered  must  be  one  effected  with  reference  to  the  buyers'  risk ;  and 
that  it  will  not  suffice  that  it  should  be  an  adequate  protection  to  the 
shippers.     But  the  plaintifib  did  not  bind  themselves  to  ship  a  cargo 
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for  the  defendants.  The  contract  was  one  which  the  plaintifih  might 
fulfil  by  obtaining  in  the  market  a  cargo  afloat  answering  to  the 
description  in  the  contract,  and  tendering  the  proper  shipping  docu- 
ments of  such  a  cargo.  It  was  clear,  at  the  trial,  that  the  policy 
effected  did,  in  point  of  fact,  cover  the  shippers'  risk :  the  actual 
yield  of  the  cargo  was  only  1809  quarters,  and  the  market  had  fallen 
considerably  between  the  time  of  the  shipment  and  the  tender  of  the 
documents.  Assuming,  however,  that  the  policy  must  cover  the  risk 
disclosed  by  the  provisional  invoice  and  bill  of  lading,  the  policy 
here  was  sufficient.  The  policy  need  not  cover  the  freight,  which 
was  not  payable  except  on  the  safe  arrival  of  the  cargo,  and  was  never 
at  the  buyers'  risk.  Here  the  sum  of  1601,  had  been  advanced  at 
Taganrog  on  account  of  freight ;  bat  that  circumstance  does  not  alter 
the  character  of  the  payment :  it  is  still  part  of  the  freight,  and  would 
be  properly  insurable  as  such  by  the  *shipowner :  Hall  v.  Jan-  r^^Qo 
eon,  4  E.  &  B.  500  (E.  C.  L.  R.  vol.  82).  If  the  whole  freight,  l  ^^"^ 
viz.,  1001?.  IO5.,  be  deducted  from  the  gross  amount  of  invoice  price, 
there  would  remain  24?.  lOs,  which  the  policy  did  not  cover.  But 
even  this  sum  may  be  disposed  of  under  the  circumstances :  for,  by 
the  terms  of  the  contract,  the  payment  was  to  be  made  less  discount 
at  61.  per  cent  for  the  unexpired  portion  of  three  months  from  the  date 
of  the  bill  of  lading.  This  was  the  24th  of  October,  old  style ;  that 
is,  the  6th  of  November.  The  tender  of  the  documents  was  made  on 
the  14th  of  December,  1857 :  this  would  leave  fifty-six  days'  discount, 
the  amount  of  which  would  be  27?.  16«. ;  and,  deducting  this  further 
sum  from  the  contract  price,  there  would  be  a  slight  margin  in  the 
plaintifib'  favour.  Lastly,  inasmuch  as  the  defendants  did  not  rest 
their  refusal  to  fulfil  the  contract  on  the  insufficiencv  of  the  policy, 
they  have  waived  that  objection.  The  plaintiffs  might  have  effected 
a  supplemental  policy  and  tendered  it  in  sufficient  time. 

(Upon  the  question  of  the  measure  of  damages  they  were  stopped 
by  the  Court.) 

Bovill  and  ffonyman,  contri. — There  is  no  averment  of  waiver  in 
the  declaration.  [Cockburn,  C.  J. — That  is  not  the  point  reserved.] 
The  policy  should  have  protected  the  buyer  completely,  and  should 
therefore  have  covered  the  whole  amount  mentioned  in  the  provisional 
invoice.  The  defendants  would  not  be  bound  to  accept  the  tender  of 
an  invoice  of  a  cargo  in  excess  of  the  limit  of  the  contract,  although 
the  cargo  actually  on  board  was  within  the  limit :  Tamvaco  v.  Lucas, 
1  E.  &  E.  581  (E.  0.  L.  E.  vol.  ).  The  policy  tendered  should 
correspond  Mrith  the  invoice :  *it  will  not  suffice  that  it  covers  r#i  94 
what  turns  out  to  be  the  actual  risk,  if  it  leave  unprotected  ^ 
the  risk  apparent  at  the  time  of  tender.  Then,  it  is  said  that  the 
freight  must  be  deducted  in  ascertaining  the  amount  for  which  the 
policy  should  be  effected.  But,  if  the  ship  were  lost,  the  buyer  would- 
lose  the  amount  of  the  contract  price,  viz.,  50^.  per  quarter;  and 
this  risk  should  be  protected.  [Blackbubn,  J. — Surely  the  invariable 
usage  in  calculating  the  amount  to  be  paid  against  shipping  documents 
is  to  deduct  the  freight.]  K  the  cargo  were  to  arrive,  although  it 
were  so  damaged  as  to  be  worthless,  the  freight  must  nevertheless  be 

taid :  the  buyer,  therefore,  is  at  some  risk,  against  which  he  should 
e  protected.  /  The  policy  here  was  not  made  with  reference  to  the 
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contraot  between  the  parties,  although,  in  point  of  fact,  it  was  effected 
only  on  the  5th  December,  a  few  days  before  the  tender.  But  sup- 
posing that  the  freight  may  be  deducted  from  the  amount  for  which 
the  policy  should  be  effected,  as  is  contended  by  the  plaintiffs,  still 
there  remains  a  sum  of  241  10s.  unprotected.  The  question  is  one  of 
principle :  the  amount  of  the  deficiency  cannot  affect  the  rule. 

Then,  as  to  the  waiver:  the  defendants  were  not  aware  of  the 
objection  at  the  time  they  returned  the  shipping  documents,  and  were 
entitled  to  avail  themselves  of  it  when  it  came  to  their  knowledge. 

As  to  the  damages :  they  should  be  calculated  at  the  time  when 
Dart  repudiated  the  contract.  [Blackburn,  J. — No.  Esposito  v. 
Bowden,  4  E.  &  B.  963  (B.  C.  L.  R.  vol.  82),  decides  that  a  repudiation 
of  a  contract  before  the  time  for  fulfilment  can  be  treated  as  a  breach 
only  at  the'option  of  the  other  contracting  party.] 
♦1951  *CocKBUBN,  C.  J. — I  am  of  opinion  that  the  rule  for  enter- 
^  ing  a  verdict  for  the  defendants  must  be  discharged.  The  case 
is  presented  to  us  in  this  shape.  It  is  admitted  that  the  defendants 
are  liable,  having  received  commission  which  makes  them  responsible 
as  del  credere  agents,  if  the  buyers  of  this  cargo  of  wheat  were  bound 
to  accept  the  shipping  documents  tendered,  and  to  fulfil  the  contract 
by  payment.  But  it  is  said  that  there  was  a  defect  in  one  of  the 
shipping  documents,  viz.,  the  policy  of  insurance,  in  consequence  of 
it  not  bein^  for  an  amount  sufficient  to  affbrd  the  buyers  of  the  cargo 
such  an  indemnity  against  the  loss  of  the  cargo  as  they  were  entitled 
to.  The  question  is  put  as  one  of  pure  law,  on  these  very  simple  and 
short  facts.  The  terms  of  the  contract  being  that  the  payment  should 
take  place  on  the  production  of  the  shipping  documents,  and  when 
the  cargo  would  still  be  at  sea,  a  provisional  invoice  was  sent  in  to 
the  defendants,  or  rather  to  the  buyers  of  the  cargo,  which  invoice, 
framed  upon  the  bill  of  lading,  stated  the  quantity  of  wheat  at  a  given 
amount ;  but  the  cargo  did  not  realize  that  amount,  for  it  turned  out 
considerably  less.  When  the  policy  of  insurance  is  produced,  it  turns 
out  to  be  of  less  amount  than  the  sum  at  which  the  total  value  of  the 
cargo  appeared  in  the  provisional  invoice  and  the  bill  of  lading ;  and 
it  is  said  that  the  buyers  would  be  entitled  to  take  advantage  of  that 
circumstance,  and  to  refuse  to  accept  the  shipping  documents,  or  to  pay 
according  to  the  terms  of  the  contract ;  inasmuch  as  the  policy  of 
insurance  was  included  in  the  shipping  documents,  on  the  delivery 
of  which  payment  was  to  be  made,  and  the  policy  of  insurance  was 
not  sufficient  to  satisfy  the  provisions  of  the  contract,  being  of  less 
*-igQ-i  amount  than  the  value  of  the  cargo  as  *represent€d  in  the 
-'  provisional  invoice.  The  total  value  of  the  cargo,  as  appear- 
ing on  the  provisional  invoice,  included  the  amount  of  1001 Z.  10«.  for 
freight ;  and  it  is  said,  on  the  part  of  the  plaintiffs,  that  at  all  events 
the  insurance  was  not  to  cover  the  freight,  but  only  the  value  of  the 
cargo,  as  compounded  of  the  cost  of  the  cargo  at  the  place  of  ship- 
ment, the  shipping  of  it,  and  the  commission  and  other  charges  which 
would  be  incidental  to  the  shipping  of  such  a  cargo,  and  also  the 
premiums  of  insurance;  and  that,  if  the  sum  of  lOOlZ.  lOs.  be  there- 
fore deducted,  as  it  ought  to  be,  from  the  price  as  per  invoice,  there 
would  remain  uncovered  by  the  policy  the  comparatively  insignifi- 
cant sum  of  242.  10s.    The  first  question  is  whether  that  is  a  correct 
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view  of  tlie  matter,  and  whether  the  freight  ought  to  be  deducted,  as 
not  meant  to  be  included  in  the  policy  of  insurance  and  covered  by 
it.  I  think  that  is  the  correct  view ;  and,  when  we  are  dealing  with 
a  policy  of  insurance  as  one  of  the  shipping  documents  to  be  delivered 
by  the  seller  to  the  buyer  in  order  to  protect  the  buyer,  I  am  of 
opinion  that  the  freight,  which  the  buyer  will  not  have  to  pay  until 
the  cargo  has  arrived,  need  not  be  covered  by  the  policy  of  insurance. 

There  still  remains,  however,  when  the  freight  has  been  deducted, 
a  sum  of  24t  10s.  unprotected  by  the  policy.  Mr.  Smith  has  argued 
that  a  further  deduction  should  be  made  on  the  score  of  discount.  In 
that  view  I  cannot  concur,  because  I  think  the  true  period  of  payment 
is  that  fixed  by  the  terms  of  the  contract,  and  that  the  discount  is 
only  matter  of  subordinate  and  independent  arrangement  between 
the  parties,  whereby,  in  consideration  of  a  more  speedy  payment  by 
the  one  party  than  that  which  the  contract  would  in  strictness  require, 
the  *other  party  agrees  to  make  an  abatement  of  a  portion  of  r*i  97 
the  purchase-money.  I  do  not  think,  therefore,  that  that  ^ 
touches  the  difficulty  in  the  case. 

Then  comes  the  question,  whether  the  deficiency  of  24t  lOs.  is  a 
matter  which  could  fairly  be  objected  to  on  the  delivery  of  such  a 
shipping  document  as  this.  On  this  part  of  the  case,  as  it  is  pre- 
sented to  us,  I  think  our  decision  ought  to  be  in  favour  of  the  plain- 
tiflfe.  The  contract  provides  for  payment  by  the  buyers  on  the 
delivery  of  the  shipping  documents.  By  that  i  understand  the  ordi- 
nary and  usual  shipping  documents,  as  they  are  understood  in  con- 
tracts of  this  nature  by  members  of  the  mercantile  community.  The 
policy  of  insurance  is  undoubtedly  one  of  these ;  and,  if  the  policy, 
instead  of  being  such  as  is  contemplated  as  an  ordinary  and  usual 
shipping  document,  turns  out  substantially  a  defective  one,  and  such 
as  would  not  afford  the  buyer  a  reasonable  protection  and  indemnity 
against  risk,  which  he  is  entitled  to  under  the  terms  of  such  a  con- 
tract, and  the  shipping  documents  be  accordingly  rejected,  and  the 
performance  of  the  contract  resisted  on  that  ground,  I  am  far  from 
saying  that  such  ground  would  not  be  sufficient  to  justify  a  buyer  in 
refusing  to  fulfil  the  terms  of  the  contract  of  purchase  and  sale.  But 
it  becomes  a  very  different  question  whether  the  present  small  and 
comparatively  insignificant  deficiency  may  be  made  a  mere  pretext 
for  a  departure  from  the  contract,  when  substantial  and  bonfi  fide 
protection  is  afforded  to  the  buyers  by  means  of  the  policy. 

The  defendants  submit  the  question  on  this  part  of  the  case  for 
our  consideration,  as  a  mere  question  of  law  on  this  short  point.  The 
policy,  when  produced,  turns  out  to  be  somewhat  les?  in  amount  than 
what  appears  *on  the  provisional  invoice  to  be  the  value  of  r*iQo 
the  cargo ;  and  it  is  said  that,  on  that  mere  simple  fact,  with-  '- 
out  more,  as  a  matter  of  law,  the  defendants  are  entitled  to  say  that 
the  buyers  were  not  bound  to  perform  their  part  of  the  contract ;  and 
that  therefore  the  defendants,  who  have  insured  the  performance  of 
the  contract  by  their  principals,  are  not  bound  either.  I  cannot 
concur  in  that  proposition  taken  as  a  matter  of  law.  As  I  have 
before  said,  there  may  be  facts  in  any  particular  case  which  would 
justify  a  buyer  in  refusing  to  accept  a  policy  of  insurance  as  one  of 
die  shipping  documents,  if  the  policy  of  insurance  was  substantially 
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inoperative  to  protect  the  buyer  against  the  possibility  of  loss  or 
damage  by  perils  of  the  sea ;  but  no  such  question  was  here  sub- 
mitted as  a  matter  of  fact  for  the  consideration  of  the  jury.  It  was 
not  proposed  that  it  should  be  submitted  to  the  jury,  whether,  in  the 
present  instance,  the  policy  of  insurance  was  substantially  eflfective 
as  a  shipping  document,  as  satisfying  that  which  the  buyers  had 
reasonably  a  right  to  expect.  The  question  is  submitted  to  us  as  a 
mere  question  of  law  on  the  facts  as  they  appear  to  us  on  evidence; 
and,  as  I  have  said,  I  cannot  come  to  a  conclusion  that  the  defendants' 
contention  is  correct.  If  the  objection  could  avail  them  anything,  it 
would  only  be  on  the  ground  that  this  was  not  a  compliance  with  the 
terms  of  the  contract,  reference  being  had  to  all  circumstances  of  the 
case,  and  to  how  far  this  policy  of  insurance  was,  substantially  and 
practically,  a  protection  to  the  buyer  against  sea  risk.  The  defend- 
ants not  having  asked  to  have  the  question  left  to  the  jury,  we  must 
take  it,  as  against  them,  that  this  was  substantially  a  good  policy  of 
*1991  ^^^^^^>  ^^^  o^®  which  would  have  satisfied  the  *exigencies 
^  of  this  contract,  as  being  a  shipping  document  on  the  produc- 
tion and  the  delivery  of  which  the  buyers  would  have  been  bound  to 

pay. 

There  seems  to  be  another  view  of  this  case  which  is  also  unfavour- 
able to  the  defendants.  Assuming  that,  upon  a  contract  of  this  sort, 
the  shipping  documents  must  be  substantially  sufficient,  yet,  as  this  is 
a  term  in  the  contract  introduced  for  the  benefit  of  the  buyer,  it 
certainly  is  one  that  may  be  waived  by  him.  In  the  present  case,  it 
does  not  appear  that  the  buyer  ever  repudiated  this  contract,  or 
denied  his  liability  to  be  bound  by  its  terms,  on  the  ground  that  these 
documents  or  any  of  them  were  insufficient.  Long  before  the  shipping 
documents  arrived  in  this  country  the  buyer  repudiated  his  liability, 
on  the  ground  that  the  defendants  had  exceeded  their  authority  as 
agents.  And,  again,  when  the  shipping  documents  arrived,  and  it 
was  sought  to  make  the  buyers  fulfil  the  terms  of  the  contract,  the 
defendants  never  for  a  moment  set  up  the  insufficiency  of  these  ship- 
ping documents ;  but  they  sought  to  force  the  contract  on  the  buyers 
for  whom  they  had  acted,  as  one  which  the  buyers  were  bound  to 
complete.  Now,  as  has  been  pointed  out  by  more  than  one  of  my 
learned  brothers  in  the  course  of  the  argument,  if,  at  the  time  these 
shipping  documents  were  originally  tendered,  there  had  been  any 
objection  taken  on  the  score  of  the  insufficiency  of  this  policy,  there 
would  have  been  no  difficulty  (for  this  was  long  before  the  arrival  of 
the  cargo)  in  making  good  the  defect  by  means  of  supplementary 
insurance.  I  think,  therefore,  there  has  been  a  waiver  on  the  part  of 
the  buyers,  the  principals  in  the  contract,  and  also  a  waiver  on  the 
part  of  the  defendants,  who,  as  agents,  were  liable  on  this  del  credere 
*2001  ®^^*^*^^*«  *There  was  an  absolute  and  entire  waiver  of  any 
J  objection  which  might  by  possibility  have  been  taken  to  the 
insufficiency  of  the  policy.  On  every  ground,  therefore,  and  in  every 
point  of  view  in  which  I  can  look  at  the  case,  I  cannot  but  think  that 
the  defendants  have  failed  to  make  out,  on  this  technical  objection,  any 
ground  why  the  verdict  should  be  disturbed. 

Cbompton,  J. — ^I  am  of  the  same  opinion.  The  point  comes  before 
us  on  a  rule  to  enter  a  verdict  for  the  defendants  on  an  objection  taken 
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at  the  trial ;  and  I  understand  that  objection  to  be,  that  the  plaintiflS 
undertook  to  insure  the  defendants  as  to  their  interest  with  reference 
to  the  contract  price,  and  with  reference  to  the  apparent  interest  of 
the  buyer  under  the  contract.  I  do  not  think  that,  in  point  of  law, 
that  is  so.  There  was  some  evidence  in  the  case  that  the  policy  was 
one  which  would  be  suiBcient  as  a  policy  on  the  shipment ;  and  prob- 
ably the  jury  would  have  found  in  the  affirmative,  if  that  point  had 
been  left  to  them.  Therefore,  I  think  the  defendants  must  be  confined 
strictly  to  the  objection  which  is  made  the  ground  of  their  rule,  and 
which  really  comes  to  this :  "  You  undertook  to  insure  my  interest  in 
the  cargo  with  reference  to  this  contract  price ;  that  is,  to  insure  my 
interest  to  the  extent  of  505.  per  quarter."  Now,  the  validity  of  that 
objection  depends  on  the  nature  of  the  contract.  This  is  not  a  con- 
tract, as  I  understand  it,  for  the  seller  to  ship  free  on  board  a  particu 
lar  ship  to  be  found  by  the  vendee ;  but  it  is  one  of  the  usual  contracts 
to  sell  a  cargo  which  is  to  come  by  a  ship  sailing  at  a  particular  time, 
and  is  covered  by  the  usual  policy  that  would  be  taken  in  such  a  case. 
I  do  not  think  the  construction  of  the  contract  is  that  these  r^oAi 
*partie8  engaged  to  ship  the  cargo:  if  it  had  been  to  be  shipped  *- 
by  these  particular  parties  other  questions  might  arise ;  and,  as  Mr. 
Honyman  put  it,  it  might  be  an  ingredient,  if  the  contract  had  been 
so  worded,  that  they  should  ship  and  insure  in  accordance  with  their 
knowledge  that  the  value  to  the  buyer  was  this  precise  amount.  I 
doubt  very  much  whether  that  would  be  so;  but,  in  the  present  case,  I 
am  of  opinion  that  the  plaintiffs  were  at  liberty  to  buy  a  cargo  in  the 
market  of  any  wheat  corresponding  with  that  mentioned  in  the  con- 
tract, which  should  be  shipped  from  the  1st  of  October  to  the  15th  of 
November,  not  in  any  particular  ship,  but  in  any  ship  answering  the 
description,  "  A  1  English  or  a  first  class  foreign  vessel,  not  Greek  or 
Turk."  Therefore  I  think  it  is  clear  that  the  present  case  is  one  of 
those  in  which  a  person  is  bargaining  for  a  cargo  which  shall  answer 
the  description  on  its  shipment,  or  which  shall  answer  the  description 
on  the  seller  ordering  it  to  be  shipped  in  a  particular  manner,  or  by 
buying  a  shipment  which  is  already  at  sea.  That  being  the  contract, 
we  must  see  how  this  supposed  obligation  to  insure  to  the  extent  of 
the  interest  of  the  parties  on  that  contract,  that  is,  to  the  amount  of 
the  contract  price,  including  the  freight,  can  arise.  Now,  I  think  it 
very  true  that  this  contract  is  for  a  shipment  which  shall  be  insured, 
because  the  price  is  to  be  505.,  "including  freight  and  insurance;"  it 
must,  therefore,  be  a  cargo  by  a  ship  which  is  bringing  goods  on 
freight,  and  there  must  be  a  bill  of  laaing,  there  must  be  the  charter- 
party,  and  there  must  be  a  policy  of  insurance ;  and  the  question  is, 
what  is  the  meaning  of  that  word  "insurance,"  coupled  with  the  phrase 
"cash  in  London  in  exchange  for  shipping  documents  ?"  I  do  not  think 
that,  on  this  *contract,  the  seller  himself  was  bound  to  insure.  r»9A2 
I  think  it  is  one  of  those  contracts  in  which  the  insurance  *■ 
"  runs,"  as  it  has  been  expressed,  as  the  bill  of  lading,  and  the  charter- 
party  runs,  with  the  interest  in  the  cdrgo,  as  one  of  the  three  shipping 
documents;  and  I  think  that,  if  the  original  shipper  had  insured, 
which  he  ought  to  have  done,  or,  if  the  person  who  knew  of  the  ship- 
ments had  insured  in  London,  in  either  of  those  cases  the  policy  so 
effected  would  be  the  one  to  which  such  a  contract  as  this  would  refer. 
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I  think  that  appears  unanswerably  to  be  the  true  view,  when  we  con- 
sider that  these  documents  go  along  with  the  property,  into  whoseso- 
ever hands  it  may  come.  The  object  is  to  have  these  kinds  of  cargoes 
saleable  in  the  market ;  and  that,  although  the  cargo  has  not  arrived, 
the  owner  may  realize  his  money,  and  the  cargo  be  sold  over  and 
over  again  before  it  comes  to  this  country.  It  seems  to  me  a  mon- 
strous thing  to  say,  with  reference  to  every  contract  of  sale  of  this 
description,  that  there  must  be  a  policy  to  cover  the  full  price.  The 
phrase  "shipping  documents,"  I  think,  shows  that  the  policy  con- 
nected with  the  shipping,  and  effected  at  that  time,  would  be  the  docu- 
ment meant.  I  do  not  mean  to  say  that  if,  by  any  accident,  there 
were  no  insurance  when  the  cargo  was  shipped,  the  contract  might 
not  be  answered  by  making  a  policy  in  London ;  but  I  think  the  con- 
tract contemplates  a  policy  made  with  reference  to  the  shipment.  I 
quite  agree  with  what  my  Lord  has  said,  that  the  policy  must  be  a 
bond, fide  policy.  I  take  it  that,  if  there  was  an  illusory  insurance, 
that  would  not  do ;  because  the  contract  is  for  a  price  covering  freight 
and  insurance.  It  appears  to  me,  as  I  said  before,  to  contemplate, 
not  only  that  the  cargo  shall  come  on  freight,  but  that  it  shall  come 
*2031  ^^  *^^®  ^^  *^®  particular  class  of  ships  named,  and  be  insured ; 
-•  and  therefore  if  there  was  an  illusory  insurance,  I  think  the 
buyer  might  say,  "You  have  not  sent  it  insured."  I  think,  therefore, 
the  terms  of  the  contract  relate  to  the  policy  on  the  shipment ;  that 
the  insurance  must  cover  the  value  of  the  goods,  and  the  cost  of  the 
insurance,  as  at  the  port  of  loading;  but  that  it  need  not  include. the 
freight  or  profit  at  the  port  of  discharge.  The  buyer  buys  what  the 
seller  sells,  and  puts  himself,  in  effect,  in  his  shoes.  I  think  the  first 
man,  if  he  buys  from  the  original  shipper,  puts  himself  in  his  shoes, 
as  it  were,  and  takes  the  policy  from  him — supposing  the  policy  is  a 
right  policv  with  regard  to  the  first  shipper, — and  whether  it  be  or 
not  is  not  determined  by  the  value  which  the  buyer  thinks  the  goods 
will  bear  when  they  come  to  England.  That  being  so,  the  only 
question  is  one  of  fact.  Is  this  a  document  fairly  to  be  taken  as  a 
shipping  document,  accompanying  the  rest  of  the  papers,  and  a  fair 
bonfi  fide  policy  7  No  point  was  made  as  to  that  at  the  trial.  There 
was  some  evidence  on  which  the  jury  might  have  so  found ;  but,  no 
point  having  been  made  of  it,  I  think  we  should  be  doing  wrong  if 
we  were  to  send  the  case  down  for  a  new  trial  on  account  of  any- 
doubt  of  that  kind,  the  objection  at  the  trial  being  merely  that  the 
plaintiff  ought  to  have  calculated  the  amount  of  insurance  so  as  to 
cover  the  cost  of  60s.  I  think  that  justice  was  done  in  this  case,  and 
that  the  point  of  law  on  which  the  defendants  insist  is  against  them. 
The  rule  must  therefore  be  discharged. 

Hill,  J. — I  am  of  the  same  opinion.  There  is  but  one  narrow 
question  before  the  Court ;  and  that  is.  Whether  the  policy  of  insur- 
*2041  ^^^  tendered  was  a  shipping  "'document  sufiicient  to  satisfy 
^  the  requirements  of  this  contract.  The  rule  was  obtained  on 
the  ground  that  the  amount  of  the  insurance  in  the  policy  was  not 
sufficient :  so  that  we  are  asked  to  conclude,  as  a  matter  of  law,  on 
the  simple  objection  of  insufficiency,  that  the  policy  was  not  a  ship- 
ping document  within  the  meaning  of  this  contract,  so  as  to  satisfy  it. 
Now,  what  are  the  facts  as  regar<&  the  amount  of  the  policy?    The 
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amount  was  less  tban  the  contract  price  which  the  bajer  of  the  corn 
had  contracted  to  pay ;  but  there  was  evidence  at  the  trial  from  which 
the  jury  might  well  have  found,  that  the  amount  for  which  the  policy 
of  insurance  had  been  effected  was  sufficient  to  cover  the  cost  at  the 
port  of  loading,  and  the  cost  of  premiums,  and  of  eftecting  the  insur- 
ance :  and,  taking  that  to  be  the  case,  the  question  arises  whether,  in 
this  case,  in  order  to  satisfy  the  contract,  the  vendors  were  bound  to 
tender  a  policy  of  insurance,  effected  for  such  an  amount  as  would  be 
a  complete  indemnity  to  the  buyer  of  the  corn  in  case  of  any  loss  on 
the  cargo ;  or  whether,  in  point  of  fact,  the  policy,  being  for  such  an 
amount  as  an  ordinary  shipper  would  have  effected  for  protecting  his 
interest  in  the  port  of  despatch,  would  not  suffice  ?     What  was  the 
duty  devolving  on  the  seller  of  the  corn  under  this  contract  ?     Was 
he  boimd  to  be  himself  the  shipper  of  the  com,  and  to  effect  a  policy 
in  the  amount  contended  for  by  the  defendants  ?     It  is  conceded  by 
the  counsel  for  the  defendants  that  the  vendor  of  the  corn  was  not 
bound,  under  this  contract,  to  become  the  shipper  of  the  com.    It 
was  open  to  him  to  fulfil  his  contract,  either  by  shipping  com  him- 
self, so  as  to  satisfy  the  requirements  of  the  contract,  or  to  go  into  the 
market  and  buy  from  any  merchant  a  cargo  shipped  in  such  a  vessel, 
at  such  time,  and  in  such  ^manner,  as  would  satisfy  the  require-   r4(O05 
ments  of  the  contract.    Supposing  that  he  had  taken  the  latter   ^ 
course,  and  had  got  the  usual  shipping  documents  delivered  to  him ; 
the  bill  of  lading,  and  the  policy  of  insurance  effected  at  the  time  the 
cargo  was  shipped,  were  those  which  would  have  been  sufficient  ship- 
ping documents  for  the  vendor  under  a  contract  precisely  similar  to 
this,  if  purchased  by  the  vendor  in  the  market :  and  would  they  cease 
to  be  shipping  documents  in  his  hands,  so  that  he  would  not  be  able 
to  hand  them  over  to  his  vendee,  in  order  to  satisfy  the  terms  of  a 
precisely  similar  contract  ?     I  think  not.     If  there  was  any  special 
custom,  or  any  peculiar  course  of  dealing,  in  this  trade,  rendering  it 
necessary,  in  such  a  case,  for  the  vendor  to  effect  a  policy  for  an  amount 
sufficient  to  be  a  complete  indemnity  in  the  sense  contended  for  by 
the  vendee  of  the  corn,  evidence  should  have  been  given  by  the  de- 
fendants to  that  effect,  in  order  that  the  opinion  of  the  jury  might  be 
taken :  but  no  such  evidence  was  given ;  and,  in  my  opinion,  there  iff 
no  rule  of  law  compelling  us  to  put  such  a  construction  as  is  con- 
tended for  by  the  defendants  on  the  words  "  shipping  documents"  in 
the  contract.    For  these  reasons  I  think  that  this  rule  should  be  dis- 
charged. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  question  turns  on 
the  construction  of  this  contract,  which,  as  I  read  it,  is  a  contract  to 
supply  a  cargo  afloat  of  a  particular  description,  and  to  furnish  the 
shipping  documents  in  exchange  for  the  price.  The  cargo  itself  is 
not  shipped  when  the  contract  is  made,  nor  is  it  known  what  will  be 
the  name  of  the  ship ;  it  is  merely  a  contract  to  supply  such  a  cargo 
as  described;  and  I  perfectly  agree  with  the  defendants  that  they 
would  not  be  bound  *to  pay  the  stipulated  price,  unless  proper  r«oAA 
shipping  documents  were  given  to  them ;  by  which  I  mean,  ^ 
not  only  a  proper  bill  of  lading  and  the  proper  charter-party  applica- 
ble to  such  a  cargo  as  that  which  is  described  in  the  contract,  but  also 
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a  policy  of  insurance  for  the  proper  amount.  The  number  of  quarters 
of  grain  that  were  to  constitute  the  cargo  are  stipulated  for  in  the 
contract ;  and  the  time  and  manner  in  which  it  is  to  be  supplied  are 
fixed  by  the  contract.  On  these  points  there  is  no  doubt  whatever ; 
but  the  amount  of  the  policy  whi^h  the  parties  contemplated  at  this 
time  is  not,  in  express  terms,  mentioned  in  the  contract  at  all.  The 
objection  taken  at  the  trial  was,  that,  by  fixing  the  price  at  which  the 
vendors,  the  plaintiff,  were  to  supply  this  cargo  afloat,  they  also 
fixed  the  amount  to  cover  which  the  policy  ought  to  be  made  out : 
and,  if  that  were  so,  the  defendants  would  be  right  in  saying  that  the 
policy  tendered  was  not  sufficient.  But  I  agree  with  the  rest  of  the 
Court  in  thinking  that  that  is  not  the  true  construction  of  the  con- 
tract. If  this  had  been  the  case  of  a  contract  for  selling  afloat  a  cargo 
already  shipped  in  a  specific  ship  (which  was  originally  the  more 
common  way  in  which  these  transactions  were  carried  on),  and  the 
plaintiffs  had,  as  is  usual  in  the  market,  sold  the  same  cargo  from  one 
to  another,  the  contract  only  varying  in  price,  each  vendor  in  succes- 
sion stipulating  to  furnish  the  shipping  documents,  I  take  it  to  be 
quite  plain,  for  the  reasons  which  my  brother  Crompton  has  given, 
that  the  amount  of  the  policy,  which  was  originally  the  proper  ship- 
ping document  of  such  a  cargo,  could  not  vary  from  time  to  time, 
according  to  the  different  prices  which  were  inserted  in  the  different 
*20''l  ^^^^^^^^  ^7  *^®  different  persons  who  were  passing  it  from  *one 
'-^  to  the  other.  To  say  that  the  policy  must  so  vary,  would  be 
to  make  its  amount  dependent  on  the  market  and  the  Corn  Exchange 
of  this  country,  and  cause  that  amount  to  fluctuate  with  the  fluctua- 
tions of  the  corn  market ;  which  would  certainly  be  very  inconvenient. 
This,  then,  being  a  contract  to  supply  a  cargo  afloat,  the  documents 
which  were  furnished  would  be  such  as  would  fairly  belong  to  such 
a  cargo  when  afloat ;  and  the  amount  of  the  policy,  as  I  said  before, 
must  depend,  not  upon  the  contract  price  in  this  country  for  which 
the  contractor  is  to  furnish  such  a  cargo,  but  on  the  nature  and  kind 
of  the  cargo  itself.  The  amount  of  the  policy  must  be  such  as  would 
fairly  and  truly  cover  and  protect  that  cargo  so  described:  My  brother 
Hill,  whose  reasons  I  will  not  repeat,  has  pointed  out  that,  at  the 
trial,  there  was  evidence  enough  on  which  the  jury  might  have  found 
that  this  policy  was  quite  sufficient  to  cover  the  cost  of  the  cargo  at 
the  port  of  loading,  and  of  th^  insurance ;  and  the  point  taken  at  the 
trial  not  being  a  question  of  fact,  but  merely  a  question  of  law,  viz. — 
whether  the  construction  of  the  contract  compelled  the  plaintiffs  to 
make  a  policy  covering  the  larger  sum, — the  defendants  are  not  en- 
titled to  have  the  rule  made  absolute  on  any  doubtful  point  not  left 
to  the  jury,  and  on  which  they  were  not  asked  to  decide.  I  need 
hardly  say  that  I  quite  agree  with  what  has  fallen  from  the  other 
members  of  the  Court,  that  the  policy  was  not  to  include  the  freight, 
which  never  was  at  the  risk  of  the  defendants ;  for,  if  the  ship  had 
gone  down,  they  would  not  have  been  called  upon  to  pay  the  freight, 
and  therefore  to  say  that  they  were  entitled  to  a  policy  which,  in  the 
♦soft!  ®^®^*  ^^  *^®  ^^^P  S^^^S  down,  would  enable  them  to  *recover 
J  the  value  of  the  freight,  which  they  had  not  paid,  would  be, 
in  my  opinion,  an  argument  ad  absurdum,  and  a  contradiction  of  all 
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the  cases,  from  BaiUie  v.  Moudigliani,  1  Park  on  Insurance,  8tli  ed^ 
p.  116,  downwards.  Rule  discharged.(a) 

(o)  Reported  by  J.  C.  Maihew,  Bs 


CURETON  V,  The  QUEEN  (in  error).    May  6. 
9  G.  4,  c.  69. — Indictment. — Conmction  hy  justices  of  the  peace. 

1.  An  indietment  under  stat.  9  G.  4,  c  69,  alleged  that  the  defendant,  on,  Ac,  was  dnly  con- 
victed before,  Ac,  three  jastices  of  the  peace,  for  that  he,  in  the  night  of  18th  December,  1854, 
by  night,  after  the  expiration  of  the  first  hoar  after  sunBot,  and  before  the  beginning  of  the  first 
hour  before  sunrise,  did  by  night  then  and  there  unlawfully  enter  a  certain  close,  Ac,  with  a 
gun,  for  the  purpose  of  then  and  there  taking  and  destroying  game,  contrary  to  the  statute, 
Ac,  and  was  ac^udged  for  the  said  offence,  the  same  being  his  first  offence,  Ac  That  the  de- 
fendant afterwards,  to  wit,  Ac,  was  duly  convicted,  before,  Ac,  two  justices  of  the  peace,  Ac, 
for  that  he,  in  the  night  of  24th  November,  1858,  by  night,  unlawfully  did  enter  and  be  in  and 
upon  certain  enclosed  land,  Ac,  with  certain  instruments,  for  the  purpose  of  killing,  taking, 
and  destroying  game  thereon,  this  being  his  second  offence,  contrary  to  the  form,  Ac,  and  was 
adjudged  for  his  said  offence,  Ac.  That  the  defendant,  after  he  had  been  so  twice  convicted  as 
aforesaid,  to  wit,  25th  November,  1860,  by  night,  did  unlawfully  enter  and  be  in  and  upon  cer- 
tain enclosed  land  for  the  purpose,  by  night,  as  aforesaid,  of  therein  taking  and 'destroying 
game,  and  was  then  and  there  by  night  unlawfully  in  the  said  land,  with  a  certain  gun  and 
other  instruments,  for  the  purpose,  by  night  as  aforesaid,  of  therein  taking  and  destroying 
game,  against  the  form  of  the  statute,  Ac. :  Held,  that  this  indictment  was  good,  seeing  that  it 
did  not  profess  to  set  out  the  prior  convictions  "in  hsBC  verba.'' 

2.  Qwtref  whether  it  was  not  good  at  all  events  ? 

8.  A  conviction,  under  stat  9  O.  4,  c  69,  alleging  that  the  defendant  by  night,  after  the  ex- 
piration of  the  first  hour  after  sunset,  and  before  the  beginning  of  the  first  hour  before  sunrise, 
did  by  night  then  and  there  unlawfully  enter  a  certain  close,  Ac,  with  a  gun,  for  the  purpose 
of  then  and  there  taking  and  destroying  game,  contrary  to  the  statute,  Ac,  is  good. 

4.  Quaref  per  Cockbum,  C.  J.,  and  Hill,  J.,  aa  to  the  decision  in  f  letcher  r.  Calthrop,  6  Q. 
B.  880  (E.  C.  L.  R.  vol.  51). 

Writ  of  error  to  reverse  a  judgment  of  the  Court  of  Quarter  Ses- 
sions of  Staffordshire,  holden  31st  December,  1860.  The  indictment 
was  as  follows : — 

♦Staffordshire,  to  wit.]  The  jurors  for  our  Lady  the  Queen  r*oAQ 
upon  their  oath  present  that  George  Cureton,  on  the  26th  of  '■ 
December,  A.  D.  1854,  at  Wolverhampton,  in  the  county  of  Stafford, 
was  duly  convicted  before  Henry  Hill,  William  Tarratt,  and  Richard 
Fowler  Butler,  Esquires,  three  of  Her  said  Majesty's  Justices  of  the 
Peace  for  the  said  county  of  Stafford,  for  that  he  the  said  George 
Cureton,  within  the  space  of  six  calendar  months  then  last  past,  to  wit, 
in  the  night  of  the  18th  December,  in  the  year  aforesaid,  by  night, 
after  the  expiration  of  the  first  hour  after  sunset,  and  before  the  begin- 
ning of  the  first  hour  before  sunrise,  that  is  to  say,  about  the  hour  of 
five  o'clock  of  the  night  of  the  day  and  year  last  aforesaid,  did  by 
night  then  and  there  unlawfully  enter  a  certain  close  of  land  situate 
in  the  parish  of  Tettenhall,  in  the  said  county  of  Stafford,  in  the  occu- 
pation of  the  Lord  Wrottesly,  with  a  gun,  for  the  purpose  of  then  and 
there  taking  and  destroying  game,  contrary  to  an  Act  passed  in  the 
ninth  year  of  the  reign  of  Ilis  Majesty  King  George  the  Fourth, 
intituled  *'  An  Act  for  the  more  effectual  prevention  of  persons  going 
armed  by  night  for  the  destruction  of  game ;"  and  the  said  George 
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Oureton  was  thereupon  then  and  there  adjudged  for  his  said  ofifence, 
the  same  being  his  first  offence,  to  be  imprisoned  in  the  House  of 
Correction  at  Stafford,  in  and  for  the  said  county  of  Stafford,  and  there 
kept  to  hard  labour  for  the  period  of  three  calendar  months,  and  at 
the  expiration  of  such  period  to  find  sureties  by  recognisance,  himself 
in  the  sum  of  101.,  and  two  sureties  in  the  sum  of  61  each,  or  one 
surety  in  the  sum  of  lOZ.,  conditioned  that  he  the  said  C^eorge  Cureton 
should  not  so  offend  again  for  the  space  of  one  year  then  next  follow 
*9101  ^^o'  *^^  ^^  ^^^^  ^^  should  not  find  such  sureties  or  surety  as 
^  *aforesaid  that  he  should  be  further  imprisoned  and  kept  to 
hard  labour  for  the  space  of  six  calendar  months,  unless  such  sureties 
or  surety  should  be  sooner  found. 

And  the  jurors,  &c.,  further  present  that  the  said  George  Cureton 
afterwards,  to  wit,  on  the  27th  of  November,  A.  D,  1858,  at  the  parish 
of  Shiflnal,  in  the  county  of  Salop,  was  duly  convicted  before  St.  John 
Chiverton  Charlton,  Esq.,  and  the  Rev.  George  Whitmore,  clerk,  two 
of  Her  Majesty's  justices  of  the  peace,  in  and  for  the  said  county  of 
Salop,  for  that  he,  the  said  George  Cureton,  within  six  calendar  months 
next  before  the  making  of  the  information  on  which  the  said  convic- 
tion on  the  27th  of  November,  1858,  was  founded,  to  wit,  on  the  24th 
of  November  in  the  year  aforesaid,  in  the  night  of  the  same  day,  at 
the  parish  of  Shiffnal,  in  the  said  county  of  Salop,  by  night  unlaw- 
fully did  enter  and  be  in  and  upon  certain  enclosed  land  in  the  said 
parish  of  Shiflftial,  in  the  occupation  of  William  Henry  Slainey,  Esq., 
with  certain  instruments  for  the  purpose  of  killing,  taking,  and  de- 
stroying game  thereon,  this  being  his  second  offence,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided ;  and  the  said 
George  Cureton  was  thereupon  then  and  there  adjudged  for  his  said 
offence  to  be  imprisoned  in  the  House  of  Correction  at  Shrewsbury,  in 
the  said  county  of  Salop,  and  there  kept  to  hard  labour  for  the  period 
of  six  calendar  months,  and  at  the  expiration  of  such  period  to  find 
sureties  by  recognisance,  himself  in  the  sum  of  20?.,  ana  two  sureties 
in  the  sum  of  lOZ.  each,  or  one  surety  in  the  sum  of  20?.,  conditioned 
that  he  the  said  George  Cureton  should  not  so  offend  again  for  the 
space  of  two  years  then  next  following;  and  it  was  further  adjudged 
*9in  *^^*  ^®  ^^^  ^^^^  George  Cureton,  in  case  he  *should  not  find 
■'  such  sureties  as  aforesaid,  should  be  further  imprisoned,  and 
kept  to  hard  labour  for  the  space  of  one  year,  unless  such  sureties 
should  be  sooner  found. 

And  the  jurors,  &c.,  do  fiirther  present  that  he  the  said  George 
Cureton  afterwards,  and  after  he  had  been  so  twice  convicted. as  afore- 
said, and  within  twelve  calendar  months  now  last  past,  to  wit,  on  the 
25th  of  November,  a.  d.  1860,  by  night,  to  wit,  about  the  hour  of  two 
o'clock  in  the  night  of  the  same  day,  did  unlawfully  enter  and  be  in 
and  upon  certain  enclosed  land  in  the  parish  of  Codsall,  in  the  county 
of  Stafford,  in  the  occupation  of  William  Fleming  Fryer,  for  the  pur- 
pose by  night  as  aforesaid  of  therein  taking  and  destroying  game,  and 
was  then  and  there  by  night  unlawfully  in  the  said  land,  with  a  certain 
gun  and  other  instruments,  for  the  purpose  by  night  as  aforesaid  of 
therein  taking  and  destroying  game,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace,  &c. 

On  this  indictment  the  defendant  was  convicted  and  sentenced  to 
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be  imprisoned  and  kept  to  hard  labour  in  the  House  of  Oorrection  for 
nine  calendar  months.  The  grounds  of  error  assigned  were: — 1.  That 
the  conviction  in  the  indictment  mentioned  of  George  Cureton,  before 
St  John  Chiverton  Charlton,  Esq.,  and  the  Rev.  George  Whitmore, 
clerk,  was  bad  and  insufficient  in  law,  and  showed  no  jurisdiction  in 
them  to  convict  and  adjudicate  upon  him  as  therein  mentioned. 
2.  That  the  conviction  in  the  indictment  mentioned  of  George  Cureton, 
before  Henry  Hill,  William  Tarratt,  and  Richard  Fowler  Butler, 
Esqrs.,  was  bad  and  insufficient  in  law.  3.  That  it  did  *not  r4<oi  o 
appear  by  the  record  and  indictment  that  George  Cureton  had  ^ 
been  twice  duly  convicted  before  two  justices  of  the  peace  of  so  offend- 
ing, as  he  was  in  the  indictment  charged  with  offending  a  third  time. 
4.  That  the  indictment  and  the  matter  therein  contained  were  not 
sufficient  in  law  to  warrant  the  judgment  against  George  Cureton  then 
given,  or  to  convict  him  of  the  misdemeanor  aforesaid.  5.  That  by 
the  record  it  appeared  that  judgment  upon  the  indictment  was  given 
against  George  Cureton  in  form  aforesaid,  whereas  judgment  by  the 
law  of  this  realm  of  England  ought  to  have  been  given  for  him,  &c. 

IT.  Matthews,  for  the  plaintiff  in  error. — The  question  in  this  case 
depends  on  the  9  G.  4,  c.  69,  *'  For  the  more  effectual  prevention  of 
persons  going  armed  by  night  for  the  destruction  of  game."  The  Ist 
section  enacts,  "If  any  person  shall,"  "by  night,  unlawfully  take  or 
destroy  any  game  or  rabbits  in  any  land,  whether  open  or  enclosed, 
or  shall  by  night  unlawfully  enter  or  be  in  any  land,  whether  open  or 
enclosed,  with  any  gun,  net,  engine,  or  other  instrument,  for  the  pur-, 
pose  of  taking  or  destroying  game,  such  offender  shall,  upon  convic- 
tion thereof  before  two  justices  of  the  peace,  be  committed  for  the  first 
offence  to  the  common  gaol  or  house  of  correction  for  any  period  not 
exceeding  three  calendar  months,  there  to  be  kept  to  hard  labour,  and 
at  the  expiration  of  such  period  shall  find  sureties  by  recognisance," 
"  himself  in  lOZ.,  and  two  sureties  in  5Z.  each,  or  one  surety  in  lOZ., 
for  his  not  so  offending  again  for  the  space  of  one  year  next  following ; 
and  in  case  of  not  finding  such  sureties,  shall  be  further  imprisoned 
and  kept  to  hard  labour  for  the  space  of  six  *oalendar  months,  r»2i  a 
unless  such  sureties  are  sooner  found ;  and  in  case  such  person  ^ 
shall  so  offend  a  second  time,  and  shall  be  thereof  convicted  before 
two  justices  of  the  peace,  he  shall  be  committed  to  the  common  gaol 
or  house  of  correction  for  any  period  not  exceeding  six  calendar 
months,  there  to  be  kept  to  hard  labour,  and  at  the  expiration  of  such 
period  shall  find  sureties  by  recognisance,"  "  himself  in  20Z.,  and  two 
sureties  in  lOZ.  each,  or  one  surety  in  20Z.,  for  his  not  so  offending 
again  for  the  space  of  two  years  next  following ;  and  in  case  of  not 
finding  such  sureties,  shall  be  further  imprisoned  and  kept  to  hard 
labour  for  the  space  of  one  year,  unless  sucn  sureties  are  sooner  found ; 
and  in  case  such  person  shall  so  offend  a  third  time,  he  shall  be  guilty 
of  a  misdemeanor,  and  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  transported  beyond  seas  for  seven  years, 
or  to  be  imprisoned  and  kept  to  hard  labour  in  the  common  gaol  or 
house  of  correction  for  any  term  not  exceeding  two  years."  In  order 
to  render  an  indictment  for  a  misdemeanor  under  this  statute  good,  it 
must  show  two  previous  valid  convictions  of  the  defendant  by  justices 
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of  the  peace.    Now  both  the  previous  convictioiis  set  out  in  this 
indictment  are 'bad. 

First,  the  second  conviction  is  not  shown  to  have  been  a  valid  one. 
It  is  an  universal  rule  that  nothing  is  to  be  intended  in  support  of 
jurisdiction  in  inferior  tribunals.  As,  therefore,  under  this  statute, 
justices  of  the  peace  have  no  jurisdiction  to  convict  and  sentence  for 
a  second  oflFence,  unless  it  is  established  before  them  that  the  defend- 
ant has  previously  been  convicted  under  the  Act,  the  first  conviction 
*2141    ^^^^1^  ^®  ^®^  ^^^  ^^  ^^^  second.    For  all  that  appears  here  the 

^  *former  offence  may  not  have  been  an  offence  under  this  sta- 
tute. The  uniform  course  of  pleading  supports  this  view ;  and  it  is 
also  confirmed  by  the  5th  section  of  the  statute,  which  gives  the  fol- 
lowing form  of  conviction :  '*  Be  it  remembered  that  on,  &c.,  in  the 
county  of,  &c.,  A.  0.  is  convicted  before  us,  &c.,  for  that  he  the  said 
A.  0.  did"  [specify  the  offence,  and  the  time  and  place  when  and  where 
the  crime  was  committed,  as  the  case  may  be,  and  on  a  second  convic- 
tion state  the  first  conviction,]  "and  we  the  said  justices  adjudge  the 
said  A.  0.  for  his  said  offence,"  &c.  In  Regina  v.  Reynolds,  13  L.  J. 
M.  C.  65,  Wightman,  J.,  says,  "  It  may,  indeed,  be  argued  that  the 
expression  '  not  to  offend  again,*  may  mean  not  to  offend  again  under 
this  Act ;  but  even  if  that  were  the  true  construction,  it  would  be  met 
by  another  difficulty, — namely,  that  several  offences  are  created  by 
the  Act,  and  the  recognisances  ought  to  be  confined  to  this  particular 
offence.  Therefore  the  conviction  being  in  this  form,  it  is  bad  ;  and, 
J  think  that  primd  facie,  I  must  assume  that  the  commitment  correctly 
recites  the  conviction."  In  Rex  v.  Allen,  Russ.  &  Ry.  Cr.  Cas.  513,  a 
conviction  upon  an  indictment  for  a  second  offence  against  42  G.  3,  c. 
107,  s.  2,  by  killing  deer,  was  held  wrong,  for  the  following  reasons : 
— 1.  That  it  was  not  stated  in  the  indictment  that  the  defendant  was 
duly  convicted.  2.  That  he  was  not  duly  convicted,  as  the  convic- 
tion was  in  the  wrong  county.  3.  That  the  conviction  was  of  four 
persons,  whereas  the  indictment  stated  it  as  a  conviction  of  the  de- 
fendant only.  [Hill,  J. — There  was  a  variance.  Blackburn.  J. — 
And  the  convicting  justices  were  not  of  the  proper  county.]  In 
*2151    ^^^y  ^^  Convictions,  *p.  216  (4th  ed.),  speaking  of  cases 

-'  where  a  conviction  is  bad  for  excess,  it  is  said,  *'In  awarding 
the  punishment,  whether  pecuniary  or  corporeal,  the  magistrate 
should  be  careful  not  to  exceed  the  authority  given  him  by  the  sta- 
tute, for  a  conviction,  if  bad  in  part,  is  wholly  bad,  and  in  this  respect 
differs  from  an  order."  And  at  p.  217,  '*  Where  a  commitment  under 
The  Master  and  Servants  Act  (4  G.  4,  c.  34)  required  the  keeper  to 
receive  the  defendant  into  custody,  there  to  remain  and  he  corrected, 
and  held  to  hard  labour  for  one  month,  the  Court  held  it  to  be  bad  as 
authorizing  a  punishment  not-warranted  by  the  statute,  which  imposes 
only  imprisonment  with  hard  labour.  Wood  v,  Fenwick,  10  M.  &  W. 
195.  It  was  said  arguendo  that  correction  was  to  be  understood  of  a 
correction  by  whipping,  and  Lord  Abinger,  C.  B.,  said,  '  It  is  clear  the 
being  ''corrected"  means  something  beyond  the  hard  labour,  whether 
by  whipping  or  otherwise,  and  so  is  out  of  the  statute.'  "  [Crompton, 
J. — Suppose  this  conviction  had  been  brought  up  by  certiorari,  we 
might  have  amended  it,  under  stat.  12  &  13  Vict.  c.  45,  s.  7,  if  it  had 
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been  shown  to  us  that  the  justices  had  in  fact  jurisdiction.]     It  is 
only  "  informal"  matter  which  can  be  amended  under  that  Act. 

Secondly,  the  offence  created  by  the  statute  consists  in  entering, 
&c.,  land,  "armed  with  any  gun,  net,  engine,  or  other  instrument," 
for  the  purpose,  &c. ;  whereas  the  second  conviction  only  says  that  the 
defendant  entered  the  land  ''with  certain  instruments,"  &c.,  not  speci- 
fying what  they  were,  or  even  that  they  were  '*  used"  for  the  purpose 
of  killing,  &c.,  game.  A  conviction  should  follow  the  statute  on 
which  it  is  founded,  and  in  some  instances  must  be  even  more  pre- 
cise than  the  statute  itself.  If  the  nature  of  the  instrument  had  been 
stated  *in  this  conviction,  the  Court  would  have  been  enabled  ^^^o1/? 
to  judge  whether  it  was  one  that  could  be  used  for  the  taking  '- 
or  destruction  of  game.  An  indictment  for  obtaining  money  under 
false  pretences  must  state  what  the  false  pretences  were ;  and  in  Col- 
borne  V,  Stockdale,  1  Str.  493,  it  was  held  that  a  plea,  to  an  action 
on  a  bond,  that  the  consideration  for  it  was  money  won  by  gaming, 
must  set  out  the  game.  [Cockburn,  C.  J. — Suppose  the  instrument 
had  no  name?]  Then  it  should  have  been  described  as  an  instrument 
the  name  of  which  was  to  the  jurors  unknown.  [Crompton,  J. — A 
false  pretence  must  be  proved  as  laid ;  but  under  this  indictment  the 
proof  of  his  having  been  there  with  any  instrument  for  taking  or 
destroying  game  would  be  sufficient.] 

Thirdly,  the  second  conviction  does  not  allege  that  the  defendant 
entered  this  land  for  the  piirpose  of  taking  and  destroying  game 
"  by  night"  on  that  land ;  but  only  that  "  by  night"  he  unlawfully  did 
enter,  &c.  This  is  a  departure  from  the  precedents.  Suppose  it 
were  alleged  that  "A.  B.  went  by  night  into  a  railway  carriage  to  go 
to  Edinburgh ;"  that  would  not  show  that  he  meant  to  roach  Edin- 
burgh *•  by  night."  In  Fletcher  v.  Calthrop,  6  Q.  B.  880  (E.  C.  L.  E. 
vol.  51),  a  conviction  under  this  statute,  stating  that  a  certain  person 
"  did  by  night  unlawfully  enter  certain  enclosed  land,  with  a  net,  for 
the  purpose  of  taking  game,  contrary  to  the  form  of  the  statute,"  was 
held  bad  for  not  stating  the  intent  to  be  to  take  game  there.  [Hill, 
J.— I  cannot  understand  Fletcher  v.  Calthrop,  6  Q.  B.  880  (E.  C.  L.  R. 
vol.  51);  and,  with  the  greatest  possible  respect  for  the  Judges  by 
whom  it  was  decided,  I  think  that  if  the  point  in  that  case  ever  arises 
again  it  will  deserve  consideration.  Cockburn,  C.  J. — ^I  agree  with 
my  brother  Hill.]  In  *Davies  v.  The  King,  10  B.  &  C.  89  .^^^n 
(E.  C.  L.  R.  vol.  21),  where  an  indictment  under  this  statute  '- 
alleged  that  certain  persons,  "on,  &c.,  did  by  night  unlawfully  enter 
divers  closes,  &c.,  there  situate,  and  being  in  the  occupation  of  E.  C, 
and  were  then  and  there  in  the  said  closes,  &c.,  armed  with  guns,  &c., 
for  the  purpose  of  then  and  there  destroying  game ;"  it  was  held  bad 
for  not  containing  a  sufficient  averment  that  the  defendants  were  "by 
night"  in  the  closes  armed  for  the  purpose  alleged.  Lord  Tenterden, 
C.  J.,  in  delivering  judgment,  says,  "If  the  words  'by  night'  had 
occurred  at  the  beginning  of  the  sentence,  they  might  have  governed 
the  whole,  or  if  they  had  been  at  the  end  of  the  sentence,  they  might 
have  referred  to  the  whole,  but  here  they  are  in  the  middle  of  the 
sentence,  and  are  applied  to  a  particular  branch  of  it,  and  cannot  be 
extended  to  that  which  follows." 

Fourthly,  the  first  conviction  is  also  defective :  it  alleges  that  the 
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party  was  duly  convicted,  &c.,  "  for  tliat  he  did  by  night  then  and 
there  unlawfully  enter  a  certain  close  with  a  gun,  for  the  purpose  of 
then  and  there  taking  and  destroying  game."  It  ought  to  have 
averred  that  the  act  was  done  by  night,  on  the  particular  close. 
Davies  v.  The  King  also  applies  here. 

Fifthly,  the  first  conviction  ought  to  have  alleged  the  act  to  have 
b^en  done  "by  night,"  according  to  the  definition  of  that  word  in  the 
^statute :  the  12th  section  of  which  enacts :  "  For  the  purposes  of  thia 
Act  the  night  shall  be  considered  and  is  hereby  declared  to  commence 
at  the  expiration  of  the  first  hour  after  sunset,  and  to  conclude  at  the 
beginning  of  the  last  hour  before  sunrise."  The  first  conviction  states 
the  time  as  "  after  the  expiration  of  the  first  hour  aftier  sunset,  and 
♦2181  ^^f*^^®  *^®  beginning  *of  the  first  hour  before  sunrise,"  a 
■'  period  which  is  not  only  a  departure  from  the  statute,  but 
impossible ;  for  the  statute  having  spoken  of  the  "  last  hour  before 
sunrise,"  the  first  hour  before  sunrise  must  mean  between  midnight 
and  1  A.  M.,  any  time  before  which  on  the  same  day  is  impossible. 

A,  Staveley  Hill,  who  appeared  for  the  Crown,  was  not  called  on. 

CocKBURN,  C.  J. — Our  judgment  must  be  for  the  defendant  in 
error.  This  indictment  is  in  all  respects  sufl&cient.  The  first  objec- 
tion to  it  is  that  it  does  not  appear  on  the  face  of  the  second  convic- 
tion that  the  defendant  was  convicted  of  a  previous  ofience  against 
the  Act ;  but  the  answer  to  that  is  that  in  this  indictment  the  former 
convictions  are  not  set  out  in  heec  verba,  in  the  precise  language  of 
the  convictions  themselves.  In  such  an  indictment,  all  that  is  neces- 
sary, in  order  to  give  the  Court  jurisdiction,  is  to  show  that  there 
have  been  two  former  convictions  under  the  statute;  and  that  is 
shown  hQ\Q,  The  indictment  alleges  that  there  had  been  a  conviction 
of  the  plaintiff  in  error  of  an  offence  within  the  statute ;  and  it  then 
goes  on  to  state  that,  before  certain  justices  of  the  peace,  he  was  a 
second  time  convicted  of  an  offence  within  the  statute,  **  being  his 
second  offence^  Here,  therefore,  are  two  convictions ;  and,  the  first 
being  set  out,  and  an  offence  shown  in  the  second,  it  is  clear  there 
was  jurisdiction  in  the  justices  to  convict  and  punish  as  for  a  second 
offence. 

But  even  if  it  were  necessary  to  the  validity  of  this  indictment 
that  the  second  conviction  to  which  it  refers  should  be  set  out  with 
all  technical  strictness,  I  am  not  convinced  that  that  is  not  satisfied 
*2191  ^y  ^^^^  is  here  stated.  *For  the  statute  says  that  a  person 
-'  who  has  been  convicted  of  an  offence  under  it  is  convicted  a 
second  time,  he  is  liable  to  a  heavier  punishment  than  for  the  previous 
offence.  And  if  this  second  conviction,  as  here  stated,  were  before 
us  on  the  question  of  its  validity,  seeing  that  the  words  of  the  Act 
are  followed  and  satisfied,  I  am  disposed  to  think  that,  on  the  strictest 
rules  of  construction,  what  is  alleged  in  it  would  be  held  sufficient. 
A  man  is  convicted  on  information  for  a  first  offence ;  then  facts  are 
stated  showing  the  commission  of  a  second  offence,  and  that  certain 
justices  of  the  peace  convicted  him  on  the  facts  contained  in  the  second 
information,  "  being  his  second  offence."  This  is  the  language  of  the 
conviction,  and  is  the  same  as  that  used  in  the  statute :  and  as  in  the 
statute  the  second  offence  means  an  offence  committed  after  a  former 
conviction,  the  former  conviction  must  be  understood  as  included  in 
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the  latter.  I  do  not  know  that  it  is  necessary  for  us  to  go  this  length 
on  the  present  occasion,  but  I  should  be  ready  to  do  so  if  it  were 
necessary  to  dispose  of  the  question  before  us. 

As  to  the  other  questions  raised  by  Mr.  Matthews^  the  authorities 
which  he  has  cited  do  not  bear  out  the  objections  he  has  made.  With 
reference  to  the  allegations  of  place  and  time,  the  language  of  this 
oonviction  differs  from  that  in  the  cases  referred  to.  Here  the  ex- 
pression "by  night,"  preceding  the  whole  clause,  quite  cures  the 
difficulty  as  to  the  allegation  of  "time"  which  existed  in  those  cases- 
and  the  word  "there"  distinguishes  it  from  those  relating  to  "place." 
Then,  as  to  the  objection  to  the  second  conviction,  founded  on  the 
generality  of  the  statement  of  the  instrument  used,  when  we  look  at 
the  statute  we  see  that  any  instrument  used  for  the  purpose  of  taking 
or  destroying  game  is  *what  it  requires  for  the  offence,  and  in  pooo 
this  conviction  we  find  it  alleged  that  the  offence  was  com-  ^ 
mitted  by  night  in  this  land,  with  instruments,  for  the  purpose  of 
taking  and  destroying  game :  the  latter  words  being  applicable  to  the 
instrument  as  well  as  to  the  presence  of  the  party  gets  rid  of  all 
difficulty. 

On  the  whole,  therefore,  I  am  of  opinion  that  this  indictment  is 
well  drawn,  and  that  our  judgment  must  be  for  the  Crown. 

Cbompton,  Hill,  and  Blackburn,  Js.,  concurred. 

Judgment  for  the  Crown. 


POW  V.  DAVIS.    May  7. 
Oromndless  assumption  of  authority  as  agent. — Damages, 

A.,  professing  to  haTe  authority  f\rom  the  owners  of  certain  premises,  granted  a  parol  lease 
of  them  for  seven  years  to  B.,  &nd  iet  him  into  possession.  The  owners,  disarowing  the  antho- 
rity  of  A.»  demanded  possession  of  the  premises  from  B. ;  and,  on  his  refhsal,  hronght  an  cjeot- 
ment  against  him.  B.,  relying  on  a  statement  of  A.  that  he  had  authority  to  act  as  he  did,  and 
th»t  'the  ejectment  would  not  he  perscTered  in,  and  also  on  the  advice  of  his  own  attorney, 
defended  the  ejectment,  but  unsuccessfully,  and  was  turned  out  of  possession.  B.  having 
brought  an  aotion  against  A.  for  this  false  assumption  of  authority,  the  jury  found  that  A.  had 
noted  bonft  fide  and  without  fraud,  and  through  a  misapprehension  Uiat  he  had  authority. 
Held  that  B.  was  not  entitled  to  recover  as  damages  against  A.  the  costs  inourred  in  defending 
the  ^eetment 

The  first  count  of  the  declaration  alleged  that,  in  consideration 
that  the  plaintiff  would  enter  upon  the  possession  of  certain  premises' 
at  Peckham  Rye,  in  the  county  of  Surrey,  then  late  in  the  occupation 
of  one  George  Peacock,  and  consent  to  take  the  same  as  tenant 
thereof  for  a  certain  term,  to  wit,  of  seven  years  from  a  certain  day, 
to  wit,  the  16th  February,  1860,  at  the  rent  of  45 i.  per  annum,  the 
defendant  then  promised  *the  plaintiff  that  he,  the  defendant,  ^^^oo1 
then  had  lawful  power  and  authority  from  the  persons  having  '■ 
the  right  thereto  to  give  the  plaintiff  possession  of  the  premises,  and 
to  agree  to  let  the  same  to  the  plaintiff  for  the  term  and  upon  the 
terms  aforesaid.  It  then  averred  that  the  plaintiff,  relying  on  the 
defendant's  promise,  did  enter  upon  the  premises  and  consent  to  take 
the  same  as  tenant  thereof,  for  the  term  and  upon  the  terms  afore- 
said ;  but  that  the  defendant  disregarded  his  promise  in  this,  that  he 
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had  aot  lawful  power  or  authority  from  the  persons  having  the  right 
thereto  to  give  the  plaintiff  possession  of  the  premises,  or  to  agree  to 
let  the  same  for  the  term  and  upon  the  terms  aforesaid ;  whereby  and 
by  reason  of  which  premises  J.  G.  Templeman,  W.  S.  Jay,  and  E.  A. 
•Jay,  then  having  the  right  to  the  possession  of  the  premises,  after- 
wards recovered  possession  of  the  same,  before  the  expiration  of 
seven  years  from  the  16th  day  of  February,  1860,  in  an  action  of 
ejectment ;  and  the  plaintiff  was  thereby  deprived  of  the  possession 
of  the  premises,  and  became  liable  to  pay  a  large  sum  of  money,  to 
wit,  the  sum  of  ill.  2«.,  as  and  for  the  damages  and  costs  of  the  said 
J.  Gr.  Templeman,  &c.,  by  them  recovered  in  that  action ;  and  also 
paid  a  large  sum  of  money,  and  also  incurred  other  great  costs  and 
expenses  in  and  about  defending  that  action,  and  lost  large  sums  of 
money  that  he  had  expended  about  the  repairing  and  improving  the 
premises,  and  was  deprived  of  great  profits  and  advantages  which  he 
would  have  derived  from  the  possession  of  the  premises,  and  was 
otherwise  greatly  injured  and  damnified. 

The  second  count  alleged  that  the  defendant  had  been  intrusted 
*2221    ^^^^  ^^^  ^^^  ^^  ^  certain  house  and  *premises  at  Peckham 

-'  Rye,  &c.,  and  thereupon  the  defendant  did  falsely  and  fraudu- 
lently represent  and  pretend  to  the  plaintiff  that  he  was  authorized 
by  the  persons  entitled  to  the  house  and  premises  to  give  to  the 
plaintiff  possession  thereof,  and  to  agree  to  let  the  same  for  a  certain 
time,  to  wit,  the  term  of  seven  years,  from  a  certain  day,  to  wit,  the 
16th  February,  1860,  at  the  rent  of  45Z.  per  annum;  whereupon  the 
plaintiff*,  then  confiding  in  the  representations  of  the  defendant,  and 
believing  that  the  defendant  had  such  authority,  &c.,  at  the  request 
of  the  defendant,  agreed  with  the  defendant  to  and  did  enter  into  pos- 
session of,  the  house  and  premises,  and  agreed  to  take  the  same  on 
lease  for  the  time  and  upon  the  terms  aforesaid ;  whereas  in  truth 
and  in  fact  the  defendant  was  not  then  authorized  by  the  said  persons, 
or  any  person  or  persons  entitled  to  the  premises,  to  give  to  the  plain- 
tiff possession  of  the  premises,  or  to  agree  to  let  the  same  for  the  time 
and  at  the  rent  aforesaid,  as  he  the  defendant  at  the  time  of  his 
making  his  said  false  and  deceitful  representations  well  knew.  It 
then  averred  that,  by  means  of  the  premises,  the  defendant,  at  the 
time  of  making  that  agreement  with  the  plaintiff,  deceived  the  plain- 
tiff; and  afterwards,  and  before  the  expiration  of  seven  years  from 
the  16th  February,  1860,  J.  G.  Templeman,  &c.,  recovered  the  pre- 
mises from  the  plaintiff  in  an  action  of  ejectment,  and  the  plaintiff 
was  thereby  deprived  of  the  possession  of  the  premises,  and  became 
liable  to  pay  a  large  sum  of  money,  to  wit,  the  sum  of  41Z.  2^.,  as  and 
for  the  damages  and  costs  of  J.  G.  "Templeman,  &c.,  by  them  recovered 
in  the  action ;  and  also  paid  a  large  sum  of  money,  and  also  incurred 
other  great  costs  and  expenses,  in  and  about  defending  that  action, 
♦22^1   ^^^  *lost  large  sums  of  money  that  he  had  expended  about 

J  the  repairing  and  improving  the-  premises,  and  was  depriveil 
of  great  profits  and  advantages  which  he  would  have  derived  from 
the  possession  of  the  premises,  and  was  otherwise  greatly  injured  and 
damnified. 

The  third  count  alleged  that  the  defendant  falsely,  fraudulently, 
and  deceitfully  represented  and  pretended  to  and  promised  the  plain- 
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tiff,  that  authority  had  been  given  him  by  certain  persons,  to  wit, 
J.  Q.  Templeman,  &c.,  to  let  a  certain  house  and  premises,  &c.,  for  the 
sum  of  45t  per  annum ;  whereupon  and  whereby  the  plaintift)  con- 
fiding in  the  representation  of  the  defendant,  at  the  suggestion  of  the 
defendant,  was  induced  to  hold  and  retain  possession  of  that  house 
and  premises,  and  to  expend  divers  large  sums  of  money  in  repairing 
and  occupying  the  same,  and  retaining  possession  thereof,  and  at  the 
request  apd  suggestion  of  the  defendant,  to  defend  a  certain  action 
which  was  brought  against  him  for  the  recovery  of  the  premises  by 
certain  persons,  to  wit,  the  said  J.  G.  Templeman,  &c.,  and  who  then 
had  the  right  to  the  possession  of  the  house  and  premises ;  whereas 
in  truth  and  in  fact  authority  had  not  been  given  to  the  defendant  by 
the  said  J.  G.  Templeman,  &c.,  to  let  the  house  and  premises  for  the 
said  sum  of  45t  per  annum,  as  he  the  defendant,  at  the  time  of  making 
the  said  representation,  well  knew :  whereby  and  by  means  whereof 
the  plaintiff  lost  the  possession  of  the  premises,  and  the  repairs  and 
all  the  sums  of  money  he  the  plaintiff  had  expended  in  such  repairs ; 
and  also  was  put  to  and  incurred  and  sustained  great  costs  and 
expenses  in  and  about  defending  that  action,  and  judgment  was 
obtained  against  him  therein,  and  he  was  forced  and  compelled  to  pay 
to  the  *plaintiffe  their  costs  therein,  amounting  to  ill  28,,  and  r^ooA 
was  otherwise  put  to  and  incurred  great  costs,  charges,  and  ^ 
expenses  in  and  about  the  retaining  possession  of  the  house  and 
premises,  and  defending  that  suit. 

There  was  also  a  count  for  money  paid  and  on  accounts  stated. 

The  defendant  pleaded : 

1.  To  the  first  count,  non  assumpsit. 

2.  To  the  same  count,  that  the  plaintiff  did  not  enter  upon  the 
premises  or  consent  to  take  the  same  as  tenant  thereof,  for  the  term 
and  upon  the  terms  alleged. 

8.  To  the  same  count,  a  traverse  of  the  breach. 

4.  To  the  second  and  third  counts,  not  guilty. 

5.  To  the  second  count,  that  the  plaintiff  did  not  agree  with  the 
defendant  to  enter  or  enter  into  possession  of  the  house  and  premises, 
or  agree  to  take  the  same  as  lessee,  for  the  term  or  upon  the  terms 
alleged. 

6.  To  the  third  count,  non  assumpsit. 

7.  To  the  same  count,  a  denial  that  the  plaintiff  was  induced  to  hold 
or  retain  possession  of  the  house  and  premises,  or  to  expend  the  said 
sum  of  money  in  repairing  or  occupying  the  same,  or  retaining  pos- 
session thereof,  or  to  defend  the  action  as  alleged. 

8.  To  the  common  count,  never  indebted. 
Issues  on  all  the  pleas. 

At  the  trial,  before  Blackburn,  J.,  at  the  London  Sittings  in  July, 
1860,  it  appeared  that  J.  G.  Templeman,  W.  S.  Jay,  and  E.  A.  Jay, 
were  proprietors  of  certain  premises  at  Peckham  Rye,  in  Surrey ;  and 
that  the  defendant  was  a  house  agent  and  appraiser,  who,  professing 
to  act  by  their  authority,  made  a  parol  lease  of  the  premises  to  tho 
plaintiff  for  seven  years,  at  a  yearly  rent  of  46Z.,  and  put  him  in 
possession  accordingly.  *Templeman  and  the  other  two  pro-  r*295 
prietors,  however,  disavowed  the  authoritv  of  the  defendant  to  ^ 
make  the  lease,  demanded  possession  of  the  premises  from  the  plain- 


Digitized  by 


Lioogle 


235  POW  V.  DAVIS.    B.  T.  1861. 

tiflF,  and,  on  his  refusal,  brought  an  ejectment  against  him.  This 
ejectment  the  plaintiff,  acting  on  a  statement  of  the  defendant  that  he 
had  authority  to  act  as  he  did,  and  that  the  ejectment  would  not  be 
persevered  in,  and  also  on  the  advice  of  his  own  attorney,  defended, 
but  unsuccessfully,  and  was  turned  out  of  possession.  He  then 
brought  the  present  action  against  the  defendant  to  recover  561.  2s., 
the  amount  of  his  costs  incurred  in  defending  the  ejectment,  and  8i 
for  certain  repairs  which  he  had  done  to  the  premises  while  in  posses- 
sion. On  this  state  of  things  the  learned  Judge  held  that  the  parol 
lease  was  void  in  law,  and  left  the  case  to  the  jury ;  who  found  that 
the  defendant  had  no  authority  from  the  proprietors  of  these  premises 
to  make  a  lease  of  them,  but  that,  when  he  assumed  that  authority  in 
this  instance  he  acted  bonfi  fide  and  without  fraud,  and  through  a 
misapprehension  that  he  had  authority :  also  that  the  expenses  of  the 
repairs  were  reasonably  incurred  by  the  plaintiff  in  reliance  on  the 
authority  of  the  defendant  to  make  the  lease :  and  that,  in  defending 
the  ejectment,  the  plaintiff  acted  reasonably  under  the  circumstances. 
A  verdict  was  accordingly  entered  for  the  plaintiff  for  the  SI,  with 
leave  to  move  to  increase  it  by  the  other  sum  of  56Z.  28. 

A  rule  nisi  was  obtained  in  Michaelmas  Term  1860. 

Hawkins  now  showed  cause. — This  rule  was  granted  on  the  autho- 
rity of  Collen  V.  Wright,  7  E.  &  B.  301  (E.  0.  L.  R.  vol.  90),(a)  where 
it  was  held  that  a  party  who  professes  to  do  an  act  which  he  has  no 
♦2261  ^^^'^^^i^y  ^^^  doi^gi  is  liable  for  any  damage  caused  to  *another 
■'  party  by  that  assumption  of  authority.  But  it  is  a  principle 
of  law  that  damages  must  be  the  natural,  ordinary,  and  probable 
result  of  the  wrongful  act,  which  the  damages  here  are  not.  For, 
even  if  the  defendant  had  authority  to  make  a  lease,  inasmuch  as  the 
parol  lease  for  seven  years  which  he  made  was  void  by  the  Statute 
of  Frauds,  29  C.  2,  c.  8,  ss.  1  and  2,  for  not  being  in  writing,  and  by  stat. 
8  &  9  Vict.  c.  106,  s.  3,  for  not  being  by  deed,  the  plaintiff  was  merely 
a  tenant  at  will,  and  had  no  defence  to  the  ejectment :  Drury  v.  Mac- 
namara,  6  E.  &  B.  612  (E.  0.  L.  R.  vol.  85).  His  only  remedy  was  by 
application  to  a  Court  of  equity  to  compel  the  owners  of  the  land  to 
perform  the  contract  of  their  agent. 

M,  Chambers  and  Dowdesioell,  in  support  of  the  rule. — In  defending 
the  ejectment  the  plaintiff  did  nothing  more  than  a  reasonable  man 
would  have  done.  At  all  events,  he-  did  it  by  the  advice  of  the  de- 
fendant, who  was  liable  to  him  in  consequence :  Williams  v.  Burrell, 
1  C.  B.  402  (E.  C.  L.  R.  vol.  50) ;  Blyth  v.  Smith,  5  Man.  &  G.  405  (E. 
C.  L.  R.  vol.  44). 

OocKBURN,  C.  J. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged. It  appears  to  me  clear  that  the  damage  which  has  accrued 
to  the  plaintiff  by  reason  of  the  costs  incurred  in  defending  the  eject- 
ment that  was  brought  against  him,  is  not  a  matter  to  which  the  war- 
ranty given  him  by  the  defendant,  in  respect  of  which  he  is  called  on 
to  indemnify  the  plaintiff,  extends.  That  warranty  was  that  the  de 
fendant  had  authority  to  bind  his  alleged  principals,  the  owners  of 
certain  premises,  by  an  agreement  entered  into  by  him  with  the  plain- 
tiff that  the  owners  should  grant  to  the  plaintiff  a  lease  for  seven 

(a)  Affirmed  on  error,  8  B.  A  B.  647  (E.  C.  L.  R.  Tol.  92). 
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yearSy  and  in  *the  mean  time  that  he,  the  defendant,  on  their  r*oo»7 
behalf,  had  authority  to  permit  the  plaintiff  to  enter  into  pos-  '- 
session.  The  jury  haye  negatived  the  authority  of  the  defendant  to 
act  as  he  did ;  but  we  must  consider  the  case  as  though  he  had  that 
authority,  and  then  see  whether,  eyen  then,  his  principals  would  haye 
been  prevented  from  maintaining  this  ejectment.  We  shall  then  be 
able  to  solve  the  question  whether  the  defendant  is  liable  for  the 
exercise  of  that  authority  which  he  assumed  to  have,  but  which  in 
fact  did  not  exist. 

It  is  clear  what  would  have  been  the  position  of  the  plaintiff  if  the 
defendant  had  that  authority.  The  law  is,  that,  in  order  to  make  an 
agreement  for  a  seven  years'  lease  operative,  there  must  be  a  deed 
under  seal,  which  was  totally  wanting  in  this  case,  and  therefore  if 
the  plaintiff  had  been  let  into  possession  under  such  circumstances, 
he  would  have  been  no  more  than  a  tenant  at  will,  liable,  like  every 
such  tenant,  to  have  the  will  determined,  and  ejectment  brought 
against  him.  And  his  only  remedy,  in  the  event  of  such  a  contin- 
gency, would  have  been  by  having  recourse  to  a  Court  of  equity  to 
enforce  the  contract  by  ordering  the  execution  of  the  necessary  legal 
documents.  Supposing,  therefore,  the  defendant  had,  to  the  full  ex- 
tent, the  authority  under  which  he  professed  to  act,  although  the  plain- 
tiff might  have  gone  into  equity  to  enforce  the  contract  in  its  terms, 
he  would  have  been  unprotected  against  an  action  of  ejectment,  if  the 
owners  of  the  property  had  thought  proper,  contrary  to  equity  and 
justice,  to  bring  one  against  him. 

That  being  the  state  &f  things,  and  those  the  consequences  that 
would  have  followed  if  the  defendant  had  the  authority  which  he  held 
himself  out  a's  having,  it  is  contended  that,  when  it  turned  out  that  he 
had  not  *that  authority,  he  became  liable  to  all  the  conse-  ^^fooft 
quences  that  would  flow  naturally  from  the  act  he  did,  just  as  ^ 
his  principals  would  have  been  liable  if  he  had  made  this  agreement 
with  their  sanction  and  authority.  The  plaintiff  cannot  be  in  a  better 
position  than  he  would  have  been  under  those  circumstances.  He 
would  have  been  entitled  to  go  to  equity  to  restrain  the  ejectment, 
and  should  have  done  so  on  this  occasion,  and  if  defeated  in  equity, 
would  have  been  entitled  to  hold  the  defendant  responsible  for  what 
had  taken  place.  Instead  of  that  he  defends  the  ejectment,  which  he 
could  not  have  done  even  if  the  defendant  had  full  authority  to  act 
as  he  did.  Can  he,  then,  hold  the  defendant  responsible  for  the  erro- 
neous course  he  has  himself  adopted?  No.  It  is  clear  that  the 
ejectment  was  wholly  incapable  of  being  defended,  and  that  that  was 
a  matter  which  any  one  (certainly  any  one  conversant  with  the  law) 
ought  to  have  known.  Then,  however,  it  is  said  the  defendant  mis- 
led the  plaintiff  by  opening  out  to  him  the  prospect  that  if  he  resisted 
the  action  of  ejectment  the  owners  would  not  go  on  with  it.  That 
was  very  bad  advice,  and  the  plaintiff  must  very  soon  have  found 
out  that  it  was  based  altogether  in.  error.  But  the  question  we  have 
to  solve  is  whether  the  consequential  injury  to  the  plaintiff,  for  which 
he  now  seeks  compensation  in  damages,  is  comprehended  in  and 
naturally  flows  out  of  the  warranty  given  by  the  defendant.  For  the 
reasons  already  stated,  I  think  not. 

It  is  urged  that,  in  defending  the  ejectment,  the  plaintiff  acted  as  a 
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reasonable  man  would  have  done,  and  that  the  jury  have  so  found, 
but  they  have  done  so,  I  think,  upon  by  no  means  sufficient  grounds. 
If  the  plaintiff  acted  on  the  advice  of  the  defendant,  I  do  not  think 
iMOQi  *i*  ^^  *  reasonable  course ;  but  it  appears  that  he  also  con- 
J  suited  his  own  attorney,  and  the  attorney  took  an  erroneous 
view  of  his  position.  Can  it  be  said  that  a  man  is  entitled,  under 
those  circumstances,  to  call  on  another  person  to  indemnify  him  against 
the  consequences  in  a  matter  on  which  he  was  bound  to  exercise  his 
own  discretion  ?  It  may  be  urged  that  a  reasonable  man  should  fol- 
low the  directions  of  his  legal  adviser, — ^a  proposition  true  as  regards 
his  own  conduct,  but  not  applicable  so  as  to  render  other  persons  liable. 
The  plaintiff  here  took  a  wrong  course — it  may  be  under  the  bad 
advice  of  the  defendant ;  but  that  advice  he  was  by  no  means  bound 
to  follow.  Where,  indeed,  a  person  warrants  to  another  that  he  has 
title  or  authority  to  do  some  act,  he  is  liable  to  that  person  if  the 
warranty  fails.  If,  then,  that  person  defends  an  action  at  the  instance 
of  the  person  who  gave  the  warranty,  though  that  defence  may  not 
be  successful,  and  the  action  may  possibly  have  been  one  which  no 
man  conversarlt  with  law,  or  alive  to  the  value  of  facts,  would  have 
defended,  still,  as  that  was  done  by  the  sanction  and  authority  of  the 
person  who  gave  the  warranty,  it  may  well  be  said,  as  indeed  the 
authorities  which  have  been  cited  by  the  plaintiflTs  counsel  show,  that 
the  party  who  thus  stood  between  the  two  litigants,  is  liable  to  the 
one  in  the  event  of  the  defence  failing.  But  his  liability  is  always 
co-extensive  with  the  warranty  which  has  been  given,  and  here  the 
defence  of  the  ejectment  was  beyond  the  watranty. 

Crompton  and  Blackburn,  Js.,  concurred. 

Hill,  J.,  had  left  the  CJourt.  Rule  discharged. 


See  the  American  cases  cited  in  the 
note  to  CoUen  v.  Wright,  8  E.  &  B. 
647,  as  to  the  personal  liability  of  an 
agent  who  exceeds  or  mistakes  his  au- 
thority ;  and  in  addition  thereto,  Tay- 
lor V.  Shelton,  30  Conn.  128,  which 
tends  to  show  that  no  such  liability 
exists,  except  in  cases  of  fraud  or  mis- 
representation. And  see  also  Hege- 
man  v,  Johnson,  35  Barb.  200. 

On  an  ordinary  warranty  in  sales  of 
personal  property,  the  costs  of  a  pre- 
vious action  may  in  general  be  recov- 
ered: Blasdale  v.  Babcock,  1  Johns. 
517;  Coolidge  v,  Brigham,  5  Meto. 
68 ;  Reggie  v.  BraggioUi,  7  Cush.  172  ; 
Armstrong  t;.  Perry,  5  Wend.  535; 
and  the  same  rule  applies  in  actions  on 


covenants  of  warranty  in  regard  to  real 
estate.  See  cases  cited  in  Rawle  on 
Covenants,  3d  ed.,  98.  Whether  it  is 
necessary  for  this  purpose  to  show  that 
notice  to  defend  the  former  suit  had 
heen  given  to  the  warrantor,  is  a  ques- 
tion on  which  the  language  at  least  of 
the  authorities  is  somewhat  at  variance. 
The  hotter  opinion  would  seem  to  be 
that  its  absence  only  throws  on  the 
plaintiff  the  burthen  of  showing  that 
the  costs  were  occasioned  by  a  defence 
reasonably  taken :  Id. ;  Morris  v.  Row- 
an, 2  Harris.  (N.  J.)  304.  If  the  de- 
fence were  unreasonable  or  useless,  of 
course  he  could  have  no  remedy :  Drew 
V.  Towle,  10  Fost.  537. 


Digitized  by 


Google 


1  ELLIS,  BEST  &  SMITH.    Q.  B.  28C 


*CAEE  V.  COOPEE.    May  7.  [*280 

Amendment. — Appearance  by  guardian. — Practice. 

After  the  pluntiif,  In  a  ouise  in  which  the  defendant  appeared  hy  attorney,  had  signed  jndg- 
meiit*  proceeding!  in  error  were  taken  by  the  defendant^  on  the  ground  that,  being  an  infant, 
he  ought  to  have  appeared  by  guardian :  Held,  that  the  Court  had  no  power,  either  under  the 
Common  Law  Pro<sedure  Act,  1852  (15  A  16  Yiot  o.  76),  sect.  222,  or  otherwise,  to  amend  the 
proeeedings,  by  allegiug  an  appearance  by  guardian ;  but  that  they  had  power  to  set  them 
aside,  and  order  the  defendant  to  appear  by  guardian. 

This  was  an  action  for  debauching  M.  0.,  the  daughter  and  servant 
of  the  plaintifT,  to  which  the  defendant  appeared  by  attorney,  and 
pleaded  Not  guilty,  with  a  traverse  of  M.  C.  being  servant  of  the  plain- 
tiff. The  cause  having  been  tried,  the  plaintiff  recovered  a  verdict  for 
50?.  After  costs  had  been  taxed  and  judgment  signed,  proceedings  in 
error  were  taken  by  the  defendant,  on  the  ground  that  he,  being  an 
infant,  should  have  appeared  by  guardian,  and  not  by  attorney.  It 
appeared  by  the  affidavits  that  the  plaintiff  had  taken  steps  in  this 
cause  after  the  fact  of  the  defendant's  infancy  was  made  known  to 
him.  •    . 

B.  G.  Williams,  on  the  part  of  the  plaintiff,  obtained,  in  the  present 
Term,  a  rule  to  show  cause  "  why  the  appearance  in  the  action  should 
not  be  amended  by  the  defendant  appearing  by  guardian  within  six 
days ;  or,  in  default  thereof,  why  the  plaintiff  might  not  assign  John 
Doe  as  the  defendant's  guardian ;  and  amend  the  appearance  as  an 
appearance  by  guardian ;  and  why  the  pleas  and  other  proceedings 
should  not  be  amended  *accordingly,  and  why  the  defendant  r#oQ-i 
should  not  pay  the  costs,  &c.,  and  why  all  proceedings  in  error  '- 
should  not  be  stayed,  &c."  A  Judge  at  Chambers  had  refused  to 
interfere. 

Milward  now  showed  cause. — The  object  of  this  application  is  to 
deprive  the  defendant  of  the  benefit  of  his  proceedings  in  error.  No 
such  application  has  ever  been  entertained,  unless  where  collusion  or 
concealment  was  shown.  The  plaintiff  here  was  in  fault  in  taking 
steps  after  he  heard  that  the  defendant  was  an  infant.  [Cocebubn, 
C.  J. — There  is  a  case  of  Shipman  v.  Stevens,  2  Wils.  50,  where  a 
statutable  appearance  had  been  entered  for  the  defendant,  who  after- 
wards pleaded  by  attorney,  and,  when  the  cause  was  coming  on  for 
trial,  it  was  discovered  that  the  defendant  was  an  infant,  whereupon 
the  plaintiff  did  not  proceed  to  trial,  but  moved  to  strike  out  the 
appearance  and  oblige  the  defendant  to  appear  and  plead  by  guardian, 
&c.,  and  amend  the  record.  '  It  appeared,  also,  that,  after  plea,  the 
attorney  for  the  plaintiff  knew  that  the  defendant  was  an  infant. 
There  the  Court  said:  "  The  plaintiff's  attorney  ought  to  have  applied 
to  the  defendant  to  name  a  guardian ;  and,  if  he  did  not  do  so  in  six 
days,  then  plaintiff  ought  to  have  applied  to  the  Court  to  oblige  him 
so  to  do ;  and  it  was  the  plaintiff's  attorney's  own  fault  to  proceed 
erroneously,  although  no  notice  had  been  given  to  him  that  the  defend- 
ant was  not  of  full  age ;  and  if  the  plaintiff  had  proceeded  to  judgment, 
and  error  had  been  brought,  and  afterwards  the  plaintiff  had  moved 
here  to  have  made  the  record  right,  this  Court  would  not  have  done 
it."  The  Court  accordingly  directed  the  defendant  to  plead  by 
E.,  B.  k  S.,  VOL.  I. — 10 
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*2321  g^*^^^*^  *^^  s^  days,  and  the  record  to  be  made  agreeably 
■'  thereunto.  Hill,  J. — In  order  to  prevent  farther  expense  we 
jught  to  set  aside  the  appearance  and  all  subsequent  proceedings,  but 
without  costs,  as  the  plaintiff  did  not  come  soon  enough  after  he  dis- 
covered the  false  step.]     There  can  be  no  objection  to  that. 

B,  0,  Williams,  contri. — The  making  this  rule  absolute  in  its  terms 
will  not  deprive  the  defendant  of  his  right  to  proceed  in  error.  The 
false  step  which  renders  this  rule  necessary  was  the  wrongful  act  of 
the  defendant,  not  of  the  plaintiiK  The  Common  Law  Procedure  Act» 
1852  (15  &  16  Vict,  c,  76),  sect.  222,  enables  the  Court  to  amend  in 
cases  like  the  present.  In  Wilkinson  v.  Sharland,  11  Exch.  33,t  i* 
was  held  that  amendment  under  that  Act  may  be  made  after  proceed- 
ings in  error  have  been  commenced.  Parke,  B.,  there  says :  "  I  think 
that  we  ought  to  extend  the  power  of  amendment  as  far  as  we  reason- 
ably can,  in  order  to  prevent  parties  from  being  tripped  up  by  technical 
objections."  [Cockburn,  C.  J. — We  quite  agree  with  that ;  and  if 
anything  erroneous  appeared  on  this  record  we  could  correct  it.  But 
the  objection  here  is  not  founded  on  any  mere  erroneous  statement  or 
technical  inaccuracy,  and  is  such  that  we  cannot  make  the  correction 
consistently  with  truth.  The  whole  suit  has  been  conducted  without 
the  intervention  of  any  guardian  of  the  defendant,  and  now  you  want 
us  to  put  on  the  recom  an  allegation  that  it  was  conducted  by  guar- 
dian.] In  Goodright  v.  Wright,  1  Str.  33,  after  judgment  for  the . 
plaintiff  in  ejectment,  the  defendant  delivered  into  Court  a  writ  of 
error  assigning  his  infancy  for  error,  but  the  Court  refused  to  allow 
*2331  ^^'  *[Blackburn,  J. — That  was  the  case  of  an  ejectment. 
J  Cbompton,  J. — Ejectment  being  a  mere  creature  of  the  Court, 
the  Court  could  do  with  it  as  they  pleased.  Hill,  J. — The  Lord 
Chief  Justice  there  says :  "  The  defendant  ought  not  to  be  allowed  to 
assign  this  error  in  ejectment,  for  he  comes  in  of  his  own  accord,  and 
prays  to  be  made  defendant,  which  the  plaintiff  cannot  oppose.  This 
is  an  abuse  upon  the  Court,  and  the  attorney  ought  to  be  committed." 
In  the  same  volume,  p.  445,  there  is  also  a  case  of  Power  v.  Jones  on 
this  subject.] 

Cockburn,  C.  J. — We  have  no  power  to  do  what  is  here  asked. 
There  is  no  longer  any  real  distinction  between  appearance  by  guard- 
ian and  appearance  by  attorney,  and  it  would  be  far  better  that  the 
useless,  idle  law  creating  that  distinction  should  be  repealed  than  that 
we  should  place  an  untruth  on  our  records. 

The  rest  of  the  Court  concurring : 

Rule  absolute  to  set  aside  the  proceedings  subsequent  to  the 
appearance ;  the  defendant  to  appear  by  guardian  within 
six  days. 


END  OF  EASTER  TERM. 
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ZWILCHENBART  and  Others  v.  ALEXANDER  and  Others. 

[July  7,  I860.] 

Vendor  and  Vendee, — Inspection  of  goods  on  delivery. — Duties  of  broker  and  of 
shipptT^g  agent,  singly  and  combined. 

The  defendftnte,  merchants  and  shipbrokors  at  Bristol,  who  had  before  aoted  as  agents  for  the 
plaintiffs,  merobante  at  LiTerpool,  in  shipping  iron,  offered  to  them  some  "  good  old  scrap 
iron"  belonging  to  0.  (for  whom  they  were  also  acting  as  brokers),  specifying  the  descriptire 
quality  and  price  of  the  iron.  The  plaintiffs  asked  for  an  offer  of  cost  and  freight  ft'om  Bristol 
to  Rotterdam,  and  a  further  description  of  the  iron.  The  defendants  wrote  and  gare  the 
description ;  and  afterwards  wrote  naming  a  ship,  and  the  rate  of  -freight .  The  plaintiffs 
ag^reed  to  purchase  the  iron  at  the  price  proposed,  but  objected  to  the  ship;  and  the  iron  was 
snbseqoentJy  shipped  at  Bristol  on  board  another  ship,  chartered  by  the  defendants  on  behalf 
of  plaintiffs.  The  sold  note  for  the  iron,  sent  by  the  defendants,  was  signed  by  0.,  and  stated 
the  iron  to  be  <<  sold"  to  the  defendants  "  for  their  principals,"  and  to  be  "  weighed  and  deli- 
▼ored  alongside  a  Tcssel  or  vessels."  The  defendants  received  no  remuneration  from  the 
plaintiffs,  but  received  commission  from  0.  and  from  the  owners  of  the  ship.  The  iron  afterwards 
tmraed  out  to  be  of  a  much  inferior  quality  to  that  agreed  upon.  In  an  action  by  the  plaintiffs 
against  the  defendants  for  negligence  in  accepting  and  shipping  at  Bristol,  and  paying  0.  for, 
iron  of  that  inferior  quality :  Held,  by  the  Court  of  Queen's  Bench,  that  the  defendants  were 
not  liable :  that  they  acted  in  the  transaction  in  two  capacities,  vis.,  as  brokers  between  the 
plaintiffs  and  0.,  in  negotiating  the  sale  of  the  iron;  and,  subsequently,  as  agents  for  plaintiffs 
in  receiving  and  forwarding  the  iron :  that  the  two  retainers  were  distinct;  and  that,  as  ship- 
plBg  agents  nnder  the  latter,  the  defendants  were  not  bound,  and  had  no  authority,  in  the 
skbaenoe  of  any  usage  to  that  effect,  to  accept  or  reject,  on  behalf  of  the  plaintiffs,  on  its  arrival 
at  Bristol,  the  iron  of  which  they  had  previously,  as  brokers  only,  negotiated  the  purchase. 

Judgment  affirmed  in  the  Exchequer  Chamber. 

The  declaration  stated  that,  before  and  at  the  time  of  making  the 
promises  thereinafter  mentioned,  plaintiffs  were  merchants  at  Liver- 
pool, and  defendants  were  agents  at  Bristol,  and  were  employed,  to 
wit,  by  one  H.  Oatway,  as  his  agents,  to  sell  for  him  from  180  to  200 
tons  of  wrought  handpicked  scrap  iron  (composed  of,  principally, 
nut-iron,  axles,  tires,  ship  bolts,  rails  and  boiler  plates,  &g.),  at  4Z.  12^. 
6d.  per  ton,  for  certain  reward,  from  the  said  H.  Oatway  to  them,  as 
such  agents  in  that  behalf,  whereof  plaintiffs  had  notice ;  and  there- 
upon, in  consideration  that  plaintifiEs  would  purchase  such  iron  from 
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the  said  H.  Oatwaj  on  the  terms  aforesaid,  through  and  by  means 
of  defendants  as  such  agents,  and  would  thereby  enable  defendants 
to  earn  the  said  reward  from  the  said  H.  Oatway ;  and  that  plaintiflb 
would  employ  defendants  as  the  agents  of  plaintiffs  to  accept  such 
iron  from  the  said  H.  Oatway,  and  to  ship  it  for  plaintiffs  to  foreign 
parts,  to  wit,  to  Rotterdam,  in  a  certain  ship  to  be  engaged  and  char- 
tered by  defendants  for  plaintiflfe ;  and  that  plaintiffi  would  transmit 
to  defendants  as  such  agents,  for  payment  to  the  said  H.  Oatway,  the 
price  of  such  iron,  according  to  the  terms  aforesaid,  defendants  pro- 
mised plaintiff  to  use  proper  and  reasonable  care  and  skill  and  dili- 
gence as  such  agents,  in  respect  of  the  premises,  and  of  the  accepting 
and  shipping  of  such  iron.  Averment,  that  plaintiflfe,  confiding  in 
^oqg-i   the  promise  of  defendants,  did  *agree  to  purchase,  and  did 

J  become  the  purchasers  of,  such  iron  from  the  said  H.  Oatway, 
on  the  terms  aforesaid,  through  and  by  means  of  defendants  as  such 
agents  as  aforesaid,  on  behalf  of  them  the  plaintiffi,  to  accept  and 
ship  the  said  iron,  and  did  transmit  to  defendants  the  price  of  the  said 
iron  in  cash,  according  to  the  terms  of  the  purchase.  And  although 
defendants  accepted  the  said  employment,  and  did  as  such  agents  of 
the  plaintiffs  accept  from  the  said  H.  Oatway,  and  did  ship  to  Rotter- 
dam, in  and  on  board  of  a  certain  ship,  to  wit,  The  Sophie,  which  was 
engaged  and  chartered  by  them,  defendants,  for  plaintiflfe  for  that  pur- 
pose, certain  iron  and  other  articles  purporting  to  be  iron,  to  wit,  200 
tons,  as  and  for  the  iron  so  purchased  by  plaintiffs  as  aforesaid ;  and 
although  defendants  could  and  might  and  ought,  as  such  agents,  by 
any  reasonable  and  proper  care,  skill,  and  diligence  in  that  behalf, 
have  known  and  seen  that  the  said  iron  and  other  articles  so  accepted 
and  shipped  as  aforesaid,  was  not  iron  such  as  had  been  purchased  for 
plaintiffs  as  aforesaid,  and  might  have  rejected  and  refused  to  accept 
the  same  on  behalf  of  plaintifi&,  and  could  and  might  and  ought  to 
have  refused  to  pay  the  price  thereof  to  the  said  H.  Oatway  as  the 
seller  thereof,  without  informing  plaintiff  of  the  premises ;  yet  de- 
fendants so  carelessly  and  negligently,  and  with  so  little  care,  skill, 
and  diligence,  behaved  and  conducted  themselves  as  such  agents  of 
the  plaintiffs  in  and  about  the  premises,  that  by  reason  thereof  the 
said  iron  shipped  on  board  of  the  said  ship  was  not  wrought  hand- 
picked  scrap  iron,  composed  of  nut-iron,  &c.,  but  was  iron  of  a  kind 
greatly  inferior  thereto,  and  a  great  portion  of  which  consisted  of, 
^007-1   &c.,  and  other  similar  worthless  articles,  and  of  *which  not  the 

J  principal  part,  but  a  very  small  part  only,  to  wit,  two  or  three 
per  cent.,  was  composed  of  nut-iron,  &c. ;  ana  defendants  gave  no 
notice  or  information  of  the  premises  to  plaintiflfe,  and  paid  over  to 
the  said  H.  Oatway  the  price  of  the  said  iron  so  transmitted  to  them 
by  plaintiffis  as  aforesaid  without  in  anywise  informing  plaintiffs  of 
the  premises;  by  reason  whereof  the  said  iron  and  other  articles 
so  shipped  as  aforesaid  were  sent  to  Rotterdam  aforesaid,  and  from 
thence  forwarded  on,  to  wit,  &c.,  to  certain  customers  of  plaintiflfe,  to 
whom  they  had  contracted  to  sell  a  quantity  of  such  iron  as  was 
agreed  to  be  purchased  by  them  from  the  said  H.  Oatway ;  that  by 
reason  thereof  the  iron  was  rejected  by  the  said  customers,  and  was 
sold  by  plaintiffs  at  a  loss,  and  that  they  suffered  damage  in  and 
about  the  freight  and  carriage  of  the  same. 
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Pleas.     1.  Non  assumpsit. 

2.  That  plaintiffs  did  not  agree  to  purchase,  and  did  not  become  the 
purchasers  of,  the  iron  from  H.  Oatway,  on  the  terms  alleged,  through 
or  by  means  of  defendants-  as  such  agents  as  in  the  declaration  alleged. 

3.  That  plaintifife  did  not  employ  defendants  or  transmit  to  them  as 
alleged,  nor  did  defendants  accept  the  employment  as  alleged. 

4.  That  defendants  did  not,  as  agents  of  plaintiflfe,  accept  from  H, 
Oatway  or  ship  to  Eotterdam,  in  and  on  board  a  ship  engaged  or 
chartered  by  defendants  for  plaintiffi.  iron  or  other  articles  as  alleged. 

5.  That  defendants  could  not,  and  might  not,  and  ought  not,  as 
agents  as  aforesaid,  by  using  reasonable  or  proper  care,  skill,  or  dili- 
gence in  that  behalf,  have  known  or  seen  that  the  said  iron  and  other 
articles  so  *accepted  and  shipped  were  not  iron  such  as  had  rjieooo 
been  purchased  for  plaintiffs  as  afdfesaid,  and  could  not  have  ^ 
rejected  or  refused  to  accept  the  same  on  behalf  of  plaintiffs,  or  refused 
to  pay  the  price  thereof  to  H.  Oatway  as  the  seller,  without  informing 
piaintifib  of  the  premises. 

6.  A  general  denial  of  the  truth  of  any  part  of  the  breach. 
Issue  was  jcdned  on  all  the  pleas. 

At  the  trial,  before  Cookburn,  C.  J.,  at  the  Sittings  in  London  after 
Michaelmas  Term,  1859,  it  appeared  that  the  defendants,  who  were 
merchants  and  shipbrokers  at  Bristol,  had  acted  therein  as  agents  of 
the  plaintiffs,  merchants  at  Liverpool,  in  the  shipment,  of  iron  to  Ger- 
many. On  8th  June,  1857,  the  defendants  wrote  to  the  plaintifife, 
stating  that  they  were  "  offered  100  to  150  tons  of  good  old  scrap  iron 
for  immediate  delivery,  at  4Z.  12a.  6d,  a  ton,  alongside  a  vessel ;"  and 
inquiring  whether  this  would  suit  the  plaintiflfe.  The  plaintiflfe  replied 
on  9th  June,  inquiring  the  description  of  the  scrap  iron,  and  the 
freight  to  Rotterdam,  and  adding,  "  if  you  can  make  us  a  firm  offer, 
we  hope  to  be  able  to  place  the  lot." 

On  10th  June  the  defendants  wrote  as  follows : — 

"Bristol,  June  10th,  1857. 
"  Dear  Sirs.  We  have  the  offer  of  180  to  200  tons  of  wrought,  hand- 
picked  scrap  iron  (composed  principally  of  nut-iron,  axles,  tiers,  ships' 
bolts,  rails  and  boiler  plates,  &c.),  at  4?.  12a.  6c?.  per  ton,  weighed  and 
delivered  alongside  a  vessel  here.  Payment,  cash  on  handing  bill  of 
lading,  and,  as  we  have  until  Saturday,  the  18th  instant,  we  are  unable 
at  the  moment  to  make  you  an  offer  of  this  parcel,  cost,  and  freight, 
although  *we  have  little  doubt  we  could  procure  freight  for  it  r^oQQ 
hence  to  Botterdam,  at  11a.  6d,  to  12a.  6d.  per  ton;  and  in  case  '* 
you  are  disposed  to  purchase,  we  shall  be  glad  to  hear  from  you,  if 
possible,  by  return  of  post,  or,  at  any  rate,  on  Saturday  next,  as  we 
must  refuse  or  confirm  the  offer  on  tliat  day.  The  quality  of  the  iron 
is  that  which  is  usually  shipped  from  here  to  Prussia,  Hamburg,  &c. ; 
and  awaiting  your  reply,  we  remain,  &c. 

(Signed)    "  M.  J.  F.  &  A.  Albxandbb." 

On  the  same  day  the  defendants  wrote  to  the  plaintiffs,  stating  that 
they  had  an  offer  of  The  Victor  to  load  110  to  120  tons  of  the  iron, 
for  Rotterdam,  at  52.  5a.  per  ton,  cost  and  freight  included. 

On  11th  June  the  plaintiflb  wrote  to  the  defendants,  asking  them 
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to  keep  open  the  offer  until  Monday,  as  they  had  scarcely  time  to  bear 
from  their  friends  in  Germany  whether  they  would  accept  the  iron. 
To  this  the  defendants  replied  as  follows: — 

''Bristol,  June  12th,  1857. 
"  Messrs.  E.  Zwilchenbart  k  Co. 

"  Dear  Sirs.  Your  esteemed  favour  of  yesterday  came  duly  to  hand, 
and  we  have  seen  the  party  who  holds  the  scrap  iron ;  and  although 
he  will  not  positively  bind  himself  to  keep  the  offer  of  it  open  until 
Monday,  yet  we  have  no  doubt,  if  we  hear  from  you  by  post  or  tele- 
graph on  that  day  accepting  it,  we  shall  be  enabled  to  close  the  pur- 
chase. With  respect  to  the  offer  of  the  Danish  vessel  we  have  in  hand 
for  Rotterdam,  we  fear  we  shall  be  unable  to  prevail  on  the  captain  to 
wait  until  next  Monday,  although  our  best  endeavours  shall  be  used 
for  that  purpose.    We  remain,  &c. 

"M.  J.  F.  &  A.  Alexander." 

♦2401       ^^  *^®  ^^^^  of  June  the  plaintiffs  received  from  their  ^friends 
•*   in  Germany  a  telegram,  of  which  the  following  is  a  copy : — 
".Offer  accepted  51,  10«.,  including  freight  to  Rotterdam." 
The  plaintiflfe,  on  June  18th,  wrote  as  follows : — 

"Liverpool,  18th  June,  1857. 
"  We  accept  on  terms  named  200  tons,  about,  of  scrap  iron.   Victor 
would  leave  awkward  quantity  to  get  off;  should  prefer  larger  vessel 
to  take  the  whole  at  same  freight,  or  less ;  and  we  await  contract. 
Yours,  &c.  "E.  Zwilchenbart." 

On  the  same  day  the  defendants  wrote:  "We  had  this  pleasure 
yesterday,  and  have  just  received  your  message  of  to-day  accepting 
the  offer  of  the  180  to  200  tons  old  iron ;  and  annexed  we  hand  you  a 
copy  of  the  contract.  We  notice  you  will  prefer  a  vessel  to  take  the 
whole  quantity  to  Rotterdam,  and  we  will  do  our  best  to  accomplish 
your  wishes." 

The  sold  note  enclosed  was  in  the  following  form : — 

"Sold  Messrs.  M.  J.  F.  &  A.  Alexander,  for  their  principals,  from 
180  to  200  tons  of  wrought,  hand-picked  scrap  iron,  composed  of 
principally  nut-iron,  axles,  tires,  ships'  bolts,  nails  and  boiler  plates, 
Ac.,  at  4cl.  12s.  6d.  per  ton,  weighed  and  delivered  alongside  a  vessel 
or  vessels.  Payment,  cash  on  iron  being  shipped  and  bills  of  lading 
signed  for  same.  "  Pro.  H.  Oatway  &  Co.,  W.  Evans." 

On  15th  June  the  plaintiffs  acknowledged  the  receipt  of  the  contract, 
adding  that  they  were  waiting  the  advice  of  a  charter  to  Rotterdam 
for  the  iron.  On  15th  June  the  defendants  wrote  to  say  that  The 
Victor  could  not  be  had,  and  inquired  whether  they  should  ship  the 
iron  by  steamer,  naming  the  rate  of  freight.  This  the  plaintiflfe  de- 
♦2411  ^^^^®^»  stating  that  they  were  in  no  *immediate  hurry  for  the 
J  shipment,  and  that  the  defendants  might  look  out  for  a  suitable 
vessel  at  a  cheap  freight.  Some  further  correspondence  then  took 
place  about  chartering  a  vessel.  The  Sophie  was  offered  and  accepted ; 
and  the  charter-party  was  signed  by  the  captain  and  the  defendants. 
On  18th  June  the  defendants  wrote  as  follows. 

"  The  shipment  of  the  scrap  iron  per  Sophie  being  this  day  com  • 
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pleted,  we  herewith  enclose  the  bills  of  lading  and  invoice  of  the 
same,  amounting  to  933Z.  Qe.,  for  which  please  remit  us  a  cash  draft 
in  course.  (The  cargo  per  Sophie  is  considered  a  first-rate  description 
of  scrap  iron)." 

The  following  is  a  copy  of  the  invoice : — 

•'  loToioe  of  a  e^xgo  of  old  scrap  iron  pnrohaMd  by  order  of  MoBars.  B.  ZwUehenbart  A  Co., 
of  Liyerpool,  and  ■hipped  for  their  account  and  riak  per  Danish  lohooner  Sophie,  H.  C.  Tomal, 
Mr.,  for  Rotterdam. 

£  «.  d. 
"  Old  wrought  scrap  iron,  weighing  200  tons,  9  cwt.,  at  £4  12«.  6d.  per  ton  .  .  927  1  7 
"  Brokerage  i  per  cent. i  12    8 

£931  U    3 

"  Watchman  superintending  loading  of  the  cargo liO 

"  Customs  entry  and  incidentals 079 

£933    6    0 
(Signed)    '<  B.  B.  Bristol,  18th  July,  1857. 

"  Messrs.  J.  F.  A  A.  Alexander." 

On  the  20th  July  the  plaintiffs  remitted  the  amount  of  the  invoice, 
less  Qommission,  which  they  deducted.  The  following  is  an  extract 
from  their  letter: — 

"We  are  in  receipt  of  your  favour  of  Saturday's  date  with  B.  L. 
for  scrap  iron  shipped  per  Sophie,  which,  however,  we  observe,  is 
signed  for  '  weight  unknown  •/  and,  in  the  event  of  any  deficiency  on 
the  other  side,  we  *must  hold  vou  responsible  for  short  weight.  r#o4o 
From  your  invoice  we  have  deducted  the  charges  of  half  per  ^ 
cent,  brokerage,  as  charging  such  to  the  buyer  of  metal  is  quite 
contrary  to  usage.  The  seller  invariably  pays  the  brokerage.  In 
settlement  of  your  invoice  we  beg  to  enclose  a  draft  on  demand  on 
Overend,.  Gurney  &  Co.  for  928 Z.  I85.  4^.,  which  please  acknowledge." 

'*  B.  ZWILOHENBART  &  CO." 

The  defendants  replied  as  follows : — 

"  M.  J.  F.  &  A.  Alexander  &  Co.  to  E.  Zwilchenbart  &  Co." 

"Bristol,  21st  July,  1857. 
"We  are  duly  favoured  with  your  esteemed  of  yesterday,  covering 
cash  order  on  Messrs.  Overend,  Gurney  &  Co.,  London,  for  928t  13«. 
4rf.,  amount  of  invoice  of  old  scrap  iron,  shipped  per  Sophie  to  Eotter- 
dam,  less  41  12^.  8d.,  our  half  per  cent,  brokerage  for  the  purchase 
of  same,  and  we  have  credited  you  accordingly.  We  noted  your 
remarks  with  regard  to  its  not  being  usual  with  you  for  the  purchaser 
of  metals  to  pay  brokerage ;  but,  having  always  received  it  from  our 
other  friends,  and  it  being  quite  customary  here  to  charge  it,  we  did 
not  for  a  moment  anticipate  that  you  would  object  to  pay  it ;  but,  of 
course,  as  vou  say  it  is  an  unusual  charge,  we  must  leave  the  matter 
in  the  hands  of  your  good  selves.         "  1  ours,  &c. 

(Signed)    "M.  J.  F.  &  A.  Albxandkr." 

On  14th  September  the  plaintiffs  wrote  to  the  defendants,  stating 
that  they  had  just  heard  from  Germany  that  the  iron  was  not  such  as 
had  been  described,  but  of  an  almost  worthless  description.  To  this 
the  defendants  replied  on  the  next  day,  saying,  "All  ve  can  do  in  the 
matter,  as  your  agents,  is  to  give  notice  to  Oatway  *&  Co.,  the  r+oAg 
sellers,  that  you  will  hold  them  liable  for  all  loss,  damages,   '- 


Digitized  by  LjOOQIC 


243  ZWILCHENBART  v,  ALEXANDER.    [T.  V.  I860.] 

&o.,  that  may  be  inctirred  in  consequence  of  the  iron  (as  is  alleged) 
not  proving  to  be  as  described  in  the  contract,  a  copy  of  which  we 
sent  you  on  the  13th  June."  The  plaintiffs  then  wrote  to  state  that 
they  should  hold  the  defendants  responsible;  and  the  defendants 
replied,  repudiating  any  responsibility  in  the  matter. 

The  defendants  received  no  brokerage  or  remuneration  from  the 
plaintifi^  in  the  course  of  the  transaction,  but  they  received  a  com- 
mission of  11.  55.  per  cent,  calculated  upon  the  invoice  price  of  the 
iron,  from  Oatway,  which  was  paid  by  him  to  the  defendants  by  their 
deducting  it  from  the  invoice  price  transmitted  through  them.  The 
defendants  also  received  a  commission  of  bl.  per  cent,  from  the  owners 
of  The  Sophie,  on  the  charter  freight  of  the  iron  to  Rotterdam,  which 
commission  was  paid  them  by  the  master. 

At  the  conclusion  of  the  plaintifife'  case  the  defendants'  counsel 
submitted  that  there  was  no  case  to  go  to  the  jurv  in  support  of  the 
contract  alleged.  The  Lord  Chief  Justice  held  that  there  was ;  and 
a  verdict  was  found  for  the  plaintifife,  leave  being  reserved  to  move  to 
enter  a  verdict  for  the  defendants,  if  the  Court  of  Queen's  Bench 
should  be  of  opinion,  on  the  evidence,  that  the  case  ought  to  have 
been  withdrawn  from  the  jury. 

Montague  Smith,  in  last  Hilary  Term,  obtained  a  rule  nisi  accord- 
ingly. 

#2441  Mellish  and  Orompton  Sutton  showed  cause.(a)— If  ♦the  de- 
■'  fendants  were  the  agents  of  the  plaintiff  for  the  purpose  of 
accepting  the  iron,  they  are  liable  for  not  exercising  due  care  in 
accepting  it.  Now  the  jury  have  found,  as  a  fact,  that  the  defendants 
were  the  plaintiff'  agents  for  that  purpose.  That  finding  was  con- 
sistent with  the  evidence  furnished  by  the  correspondence  with  respect 
to  the  usual  course  of  dealing  in  transactions  of  this  kind ;,  and  the 
actual  contract,  created  by  those  letters,  clearly  made  the  defendants 
responsible,  not  merely  for  the  delivery  and  the  shipping  of  the  iron, 
but  for  its  being  of  the  proper  description  and  quality.  Their  duties 
were,  in  fact,  to  include  all  that  the  plaintiffs  would  otherwise  have 
had  to  do  at  Bristol ;  and  it  was  in  consideration  of  the  defendants 
doing  this,  that  the  plaintiflS,  who  would  otherwise  have  had  to  go  to 
Bristol  and  inspect  the  iron  themselves,  employed  the  defenoants. 
[CocKBURN,  C.  J. — The  plaintifife  might  have  employed  another 
person  to  examine  the  iron,  and  might  have  employed  the  defendants 
merely  for  the  purpose  of  receiving  and  shipping  it.]  The  inference 
is  the  other  way :  if  the  defendants  were  to  do  all  that  was  to  be  done 
at  Bristol,  the  examination  of  the  iron  would  be  part  of  their  busi- 
ness. [CocKBURN,  C.  J. — The  defendants  get  no  commission  from 
the  plaintiffs.]  Their  commission  is  from  the  vendors  upon  the  sale, 
and  from  the  owner  of  the  ship  upon  the  shipment ;  but  the  defend- 
ants are  not  the  less  retained  for  reward  by  the  plaintiffs ;  the  employ- 
ment which  the  plaintiff  agree  to  give  the  defendants,  in  considera- 
tion of  their  agreement  to  receive,  examine,  and  ship  the  iron,  is  an 
employment  for  remuneration,  though  the  remuneration  produced  by 
it  is  paid  by  other  parties.    Then,  being  so  employed  as  agents,  the 

(a)  Friday,  May  2^  and  Monday,  May  28Ui.  Bafore  Cockburn,  C.  J.,  Wightman,  Oromp- 
ton, and  Blaokbarn,  Js. 


Digitized  by 


Google 


1  ELLIS,  BEST  &  SMITH.    Q.  B.  244 

defendants  were  bound  to  examine  the  iron  before  *accepting  v^ak 
and  shipping  it.  They  had  placed  themselves,  as  the  plaintiflfe'  ^ 
agents,  in  the  position  of  the  plaintiffs  themselves,  as  regarded  the 
acceptance  of  the  iron ;  and  they  were  bound  to  exercise  that  right, 
which  the  plaintiffs  would  clearly  have  had  and  exercised  if  they  had 
been  acting  for  themselves,  of  examining  the  iron  upon  delivery,  and 
before  any  act  of  dominion  had  been  exercised  over  it  by  them,  so  as 
to  be  able  to  reject  it  if  it  were  not  that  which  was  contracted  for. 
The  plaintiflfe,  through  the  defendants'  want  of  care,  lost  their  power 
of  rejecting.  [Cockburn,  C.  J. — That  would  have  happened  even 
if  they  had  employed  the  defendants  only  to  ship.]  The  defendants 
chose  to  agree,  in  effect,  that  they  would  take  the  plaintiflfe'  place  for 
the  purpose  of  accepting  the  iron :  they  are  therefore  liable  for  want 
of  care  in  accepting.  [Cockburn,  0.  J. — ^You  must  bring  to  their 
knowledge  the  terms  of  the  contract.]  It  is  clear  that  they  had  such 
knowledge ;  and  that  the  inferiority  of  the  iron  was  such  as  they 
oould  not  have  failed  to  perceive  on  inspection.  [They  were  then 
stopped  by  the  Court.] 

Moniague  Smith  and  Karslake,  contr^. — The  contract  alleged  in  the 
declaration  was  not  proved.  The  defendants  did  not  undertake  to  see 
that  the  iron  forwarded  by  Oatway  was  of  the  proper  quality.  Thev 
acted,  in  the  first  instance,  as  brokers  for  the  sale  of  the  iron,  ana, 
subsequently,  as  the  plaintiflfe'  agents  in  receiving  and  forwarding  the 
iron  so  sold ;  but  they  did  not  undertake  to  be  answerable  for  its 
quality.  They  had  no  power  to  reject  it;  although  a  rejection  by 
them  would,  of  course,  have  been  good  if  the  plaintiflfe  had  afterwards 
ratified  it.  [Wightman,  J. — Were  the  defendants  bound  to  receive 
whatever  Oatway  chose  to  send?  Cockburn,  C.  J. — Even  *if  r^^M 
what  was  sent  were  such  as  they  knew  that  the  plaintiffs  would  '■ 
not  have  accepted?]  The  defendants  did  not  contract  with  the  plain- 
tiffi  to  accept  at  all.  The  fallacy  of  the  argument  on  behalf  of  the 
plaintifi&  consists  in  assuming  that  the  defenoants  contracted  to  accept. 
The  retainer  of  the  defendants  by  the  plaintiffs  was  two  fold ;  one,  as 
brokers  between  Oatway  and  the  plaintiffs,  for  the  sale  of  the  iron ; 
the  other^  as  agents  of  the  plainti^,  to  charter  a  ship  and  ship  the 
iron:  so  that  they  were,  after  the  iron  had  been  purchased,  merely  in 
the  position  of  shipping  agents  for  the  plaintiff,  and  were  not,  as 
such,  bound  4o  see  that  the  iron  shipped  corresponded  with  the  iron 
purchased  by  them  in  their  previous  capacity  of  brokers;  a  relation 
which  ended  upon  the  purchase  of  the  iron. 

MellUh  and  OrompUm  HuUon  [called  upon  by  the  Court]. — ^There  was 
one  continuous  retainer  of  the  defendants  by  the  plaintiffi.  The  de- 
fendants were  aware,  from  the  first,  that  the  receiving  and  inspection 
of  the  iron  were  part  of  the  duties  for  the  performance  of  which  they 
were  originally  retained.  The  words  **  weighed  and  delivered"  in.  the 
sold  note,  are  strongly  in  fevour  of  this  inference.  As  to  the  power 
to  reject,  it  is  clear  that  the  defendants  were,  by  the  contract,  to  repre- 
sent the  plaintiffs  at  Bristol  for  all  purposes :  and,  as  representing:  the 
plainti£&,  thej  were  not  precluded,  bv  the  mere  receipt  of  the  iron, 
from  inspecting  it,  and  rejecting  it  if  it  was  not  of  the  quality  con^ 
tracted  for :  Street  v.  Blay,  2  B.  &  Ad.  456  (E.  C.  L.  R.  vol.  22). 

Our.  adv.  vuU: 
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♦2471  *CooKBUBN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
■'  The  question  in  this  case  was,  whether  the  defendants,  mer- 
chants at  Bristol,  who  had  acted  as  brokers  for  the  plaintifife,  who  are 
merchants  at  Liverpool,  as  purchasers,  as  well  as  for  the  seller,  a  mer- 
chant at  Bristol,  in  the  sale  of  a  quantity  of  scrap  iron  of  a  quality 
specified  in  the  contract,  and  also  as  the  agents  of  the  plaintiffs  in 
shipping  the  iron  for  the  continent,  were  liable  to  the  plaintiffs  for 
accepting  and  shipping  such  iron,  it  being  an  ascertained  fact  that 
the  iron  was  so  far  inferior  in  quality  to  the  description  specified  in 
the  contract  as  that,  if  the  duty  of  seeing  to  its  quality  attached  to 
the  defendants,  they  had  been  guilty  of  negligence  in  accepting  it. 

It  appeared  that  the  defendants  had  written  to  the  plaintiffs  proposing 
to  them  to  purchase  the  iron  in  question,  describing  it  as  of  a  specified 
quality.  The  plaintiffs  answered,  desiring  to  have  an  offer  of  cost 
and  freight  to  Rotterdam.  To  this  the  defendants  replied,  stating  the 
price,  but  also  stating  their  inability  to  make  an  offer  as  to  freight,  as 
they  had  then  no  ship  available,  but  expressing  their  conviction  that 
they  should  shortly  be  able  to  find  a  ship.  Subsequently,  and  before 
the  plainti£&  had  closed  with  the  offer,  the  defendants  again  wrote, 
proposing  a  ship  for  the  conveyance  of  the  iron.  The  plaintiflfe,  in 
answer,  accepted  the  purchase,  but  objected  to  the  particular  ship,  as 
too  small  to  take  the  whole  cargo ;  desiring  the  defendants  to  look  out 
for  another.  Hereupon  the  defendants,  as  agents  for  both  parties, 
entered  into  and  accepted  the  contract  of  sale,  and  transmitted  the 
♦2481  ^*°^®  *^  ^^®  plaintiflfe.  They  afterwards  *engaged  a  vessel  to 
J  convey  the  iron,  received  the  same,  and  caused  it  to  be  shipped ; 
assuring  the  plaintiflfe,  in  one  of  their  letters,  that  the  cargo  was  con- 
sidered a  first  rate  description  of  scrap  iron.  As  has  been  stated,  the 
iron  turned  out  to  be  of  very  inferior  quality  to  the  description  speci- 
fied in  the  contract ;  and,  the  plaintiff  having  sustained  a  serious  loss 
in  consequence,  the  present  action  was  brought ;  and,  the  question  is, 
whether,  under  the  circumstances,  the  defendants  are  liable. 

Now  it  cannot  be  contended  that,  as  the  brokers  negotiating  the 
contract  of  sale  between  the  seller  of  the  iron  and  the  plainti^  as 
buyers,  any  responsibility  attached  to  the  defendants  in  respect  of  the 
quality  of  the  article  sold.  Then,  did  any  such  obligation  attach  upon 
their  employment  by  the  plainti^  to  ship  the  iron  7  It  seems  clear 
that  an  obligation  to  see  to  the  quality  of  goods  required  to  be 
shipped  does  not  necessarily  arise  on  the  employment  of  a  shipping 
agent.  Such  a  duty  may  exist  from  usage  in  a  particular  department 
of  trade ;  but,  in  the  absence  of  any  such  usage,  it  can  only  arise  from 
the  agreement  of  the  parties.  But  there  was  here  no  evidence  what- 
ever of  usage :  and  the  correspondence  between  the  parties  was  alto- 
gether silent  as  to  any  supervision  or  discretion  to  be  exercised  by 
the  defendants  in  accepting  or  rejecting  the  iron. 

It  was  urffed  upon  us,  indeed,  that  it  was  contemplated  between 
the  parties,  from  the  beginning,  that  the  iron,  when  bought,  should 
be  shipped  by  the  defendants  for  the  plaintiff ;  and  that,  as  the  plain- 
ti£b  were  not  resident  at  Bristol,  and  had  no  opportunity  of  inspect- 
ing the  iron  themselves,  and  as  the  defendants  were  cognisant  of  the 
*2491  ^^^^  ^^  ^^^  contract,  it  must  be  inferred  that  the  *under- 
^   standing  was  that  the  defendants  were  to  see  that  the  iron  was 
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of  the  quality  contracted  for  before  they  received  it  on  account  of  the 
plaintiffs.  This  reasoning  does  not,  however,  appear  to  us  to  be  con- 
closive.  Though  it  may  possibly  have  been  contemplated  through- 
out, between  the  parties,  that  the  iron  should  be  shipped  by  the  de- 
fendants, there  was  no  binding  engagement  on  either  side  to  that 
effect;  and  the  plaintiffs,  after  accepting  the  purchase,  might  have 
employed  another  agent  to  ship.  So  they  might  themselves  have 
proceeded  to  inspect  and  accept  or  reject  the  iron,  or  have  sent 
another  agent  to  inspect  and  accept  or  reject  it.  There  is  nowhere 
in  the  correspondence  any  instruction  to  the  defendants  to  look  to  the 
quality  of  the  iron,  or  authority  to  them  to  reject  it.  And,  as  we 
have  already  pointed  out,  no  such  duty  or  authority  ought  necessarily 
to  be  implied  from  the  nature  of  the  employment  as  shipping  agents ; 
more  especially  as,  in  the  present  instance,  the  defendants  were  to 
receive  no  remuneration  from  the  plaintifl&,  their  profit  being  derived 
from  commission  from  the  seller  on  the  sale,  and  from  commission 
from  the  shipowner  on  chartering  the  vessel  which  was  to  convey  the 
iron.  It  may  well  have  been  that  the  plaintiffs  looked  only  to  the 
liability  of  the  seller,  who  was  then  believed  to  be  solvent,  though 
he  afterwards  turned  out  to  be  otherwise.  At  all  events,  we  are  of 
opinion  that  no  obligation,  express  or  implied,  is  made  out  to  render 
the  defendants  liable. 

We  agree  that  the  question  was  properly  one  for  the  jury,  if  there 
was  evidence  of  any  engagement  by  the  defendants  to  see  to  the 
quality  of  the  iron  before  accepting  and  shipping  it ;  but,  leave  having 
been  reserved  to  set  the  verdict  aside  and  enter  a  verdict  for  the 
♦defendants,  if  the  Court  should  be  of  opinion  that  there  was  r*250 
not  evidence  to  be  left  to  the  jury  in  support  of  that  position,  *- 
we  are  of  opinion  that  there  was  an  absence  of  such  evidence ;  and 
consequently  that  the  rule  must  be  made  absolute. 

Eule  absolute. 


IN  THE  EXCHEQUER  CHAMBER. 

ZWILCHENBART  and  Another,  Appellants,  v.  ALEXANDER 
and  Another,  Respondenta    May  9. 

For  head  note,  see  ante,  p.  234. 

The  plaintiffs  having  appealed  to  the  Exchequer  Chamber, 

MelUsh  was  now  (a)  heara  for  the  appellants  (plaintiffs  below).  The 
argument  was  substantially  the  same  as  in  the  Court  below. 

Karslake,  in  the  course  of  his  argument  for  the  respondents,  was 
stopped  by  the  Court. 

MeUish  was  heard  in  reply. 

Pollock,  C.  B. — I  am  of  opinion  that  the  judgment  of  the  Court 
of  Queen's  Bench  should  be  afiirmed.  The  declaration  puts  the 
alleged  cause  of  action  as  arising  upon  a  contract:  but  perhaps  it 
will  be  better  to  consider  it  as  a  question  of  duty.    The  plaintiffs 

(a)  Before  PoUook,  C.  B.,  Bramwell,  B.,  WUliams,  WiUes,  Byles,  and  Eeatins,  Ja. 
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*2^n  **'1®S®  ^^^^  *^®  defendants  (who,  it  is  to  be  observed,  were  not 
^  to  receive  any  remuneration  from  the  plaintiffs)  had  a  certain 
duty  to  perform  towards  the  plaintifts,  for  the  non-performance  of 
which  they  would  be  liable  to  an  action  for  negligence.  The  decla- 
ration states,  in  effect,  that  the  defendants,  in  consideration  of  an 
advantage  procured  for  them  by  the  plaintiflfe  in  employing  them, 
undertook  to  do  all  that  was  reasonable  for  the  defendants  to  do  under 
the  circumstances.  I  do  not  think  it  is  a  satisfactory  plan  to  leave 
the  particular  terms  of  the  contract  to  be  assumed  from  this  general 
allegation.  It  is  better  to  state  the  contract  in  detail,  or  to  lay  at 
once  a  breach  of  duty.  But,  ftirther,  I  do  not  think  there  is  such 
combined  consideration  as  is  alleged  in  the  declaration,  or  one  which 
raises  the  alleged  liability  in  the  defendants.  I  do  not,  however,  rest 
my  judgment  on  that  ground.  At  the  trial  the  question  raised  was, 
was  it  the  duty  of  the  defendants  to  inspect  the  iron  ?  It  was  urged 
that,  although  there  was  no  positive  undertaking  by  them  to  do  so, 
the  duty  to  do  so  necessarily  arose  out  of  their  relation  to  the  plain- 
tife.  Now  the  defendants  acted  in  a  twofold  capacity ;  as  brokers 
between  Oatway  and  the  plaintiflfe  for  the  purchase  of  the  iron,  and " 
as  agents  of  the  plaintiffs  for  shipping  it.  For  their  services  in  the 
first  capacity  thoy  were  paid  by  the  vendor ;  for  their  services  in  the 
second  by  the  owner  of  the  ship.  How  could  a  duty  arise  in  them, 
in  either  capacity,  to  inspect  the  iron  ?  It  was  argued  that  there  was, 
in  fact,  one  continuous  retainer  of  the  defendants  by  the  plaintiff  both 
as  brokers  and  shipping  agents.  But,  even  if  so,  that  which  is  not  a 
duty  in  either  capacity  singly  cannot  become  a  duty  by  the  two  capa- 
*9fi21  ^i*^®^  being  combinea ;  unless  there  be  a  usage  that,  *  where 
J  there  is  such  combination,  such  duty  arises.  But  of  usage  there 
was  no  evidence  at  all :  and,  in  the  absence  of  evidence  to  that  effect^ 
the  question  whether  the  duty  arose  upon  such  combination  could  not 
well  have  been  left  to  the  jurv.  Independently,  therefore,  of  the 
declaration,  I  think  that  the  judgment  of  the  Court  below  should  be 
affirmed. 

Williams,  J. — I  am  of  the  same  opinion :  and  give  my  judgment, 
not  upon  any  point  raised  by  the  pleadings,  but  upon  the  question 
really  raised  by  the  parties  at  the  trial.  I  think  there  was  no  evi- 
dence of  such  obligation  on  the  defendants  as  was  set  up.  I  am  not 
prepared  to  say  that,  in  some  cases,  where  a  party  undertakes  the 
combined  duties  of  broker  and  shipping  agent,  some  implied  contract 
on  his  part  may  not  arise  which  would  not  arise  where  he  acts  in 
either  capacity  singly.  But  there  was  no  such  combined  retainer 
here,  in  my  opinion. 
WiLLBS,  Btlbs,  and  Keating,  Js.,  and  Bbaicwell,  B.,  concurred. 

Judgment  affirmed. 
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♦ROBERT  WILEY  v,  THOMAS  CRAWFORD  and  JOHN   r^oRa 
WILLIAM  FENWICK.     [July  7,  I860.]  L  ^^^ 

MerehaTU  Shipping  Act,  1854. — Certifie<Ue  of  registry, — Action  for  detention. 

The  Merchant  Shipping  Act,  1864,  17  A  18  Vict  o.  104,  enacts  that  "  the  certificate  of  regte- 
try  shall  be  used  only  for  the  lawful  naTigation  of  the  ship,  and  shall  not  be  subject  to  detention 
by  reason  of  any  title,  lien,  charge,  or  interest  whatsoeTcr  which  any  owner,  mortgagee,  or  other 
person  may  have  or  claim  to  hare  on  or  in  the  ship  described  in  such  certificate :  and  if  any 
person  whateyer"  "  refuses  on  request  to  deliver  up  such  certificate  when  in  his  possession  or 
nnder  his  control  to  the  person  for  the  time  being  entitled  to  the  custody  thereof  for  the  pur- 
poees  of  such  lawful  navigation/'  proceedings  may  be  taken  before  a  justice;  '<and  unless  it  is 
proved'*  "  that  there  was  reasonable  cause  for  such  refusal^  the  ofiender  shall  incur  a  penalty 
not  exceeding  100/." ;  which,  or  any  part  of  which,  by  sect  524,  the  justice  may,  if  he  thinks 
fit,  direct  to  be  applied'  in  compensating  any  person  for  damage  sustained  by  him  in  conse- 
quence of  the  wrongful  act. 

Held,  by  the  Court  of  Queen's  Bench, 

1.  That  the  effect  of  sect.  50  is  to  make  any  pledge  of  the  certificate,  for  any  purpose  what- 
ever, though  for  a  good  consideration,  illegal  and  void ;  and,  consequently,  any  detainer  of  a 
eertificate  so  pledged  illegal. 

2.  That,  where  the  person  entitled  to  the  custody  of  the  certificate  for  the  purposes  of  navi- 
gation is  also  the  owner  of  the  ship,  he  has  a  right  of  action  against  the  party  so  detaining  the 
certificate,  in  addition  to  his  remedy,  in  the  former  character,  by  a  complaint  before  a  justice. 
And  this,  though  he  be  himself  the  pledger,  and  for  a  good  consideration. 

Judgment  affirmed  in  the  Exchequer  Chamber,  but  with  hesitation. 

8.  Qnssre,  by  the  Court  of  Queen's  Bench,  whether  an  action  at  law  would  lie,  by  the  party 
merely  entitled  to  the  custody,  for  the  detainer  made  unlawful  by  the  penal  part  of  the  enact- 
ment. If  it  would,  ttmhU  that  the  declaration  should,  in  that  case,  aver  absence  of  reasonable 
eause. 

Thb  declaration  stated  that  plaintiff  was  the  owner  of  a  certain 
vessel  called  The  Pacific,  which  w.as  then  ready  for  sea,  and  about  to 
sail  on  a  foreign  voyageVof  which  defendants  had  notice :  that  plaintiff 
deposited  with  defendants  the  certificate  of  registry,  which  had  been 
granted  according  to  the  statute  in  such  case  made,  and  which  was 
used  for  the  lawful  navigation  of  the  said  vessel :  that  she  was  then 
about  to  proceed  to  sea  on  a  foreign  voyage,  and  was  ready,  r*054 
*and  about  to  sail.  That  defendants,  being  then  in  possession  •■ 
of  the  said  certificate  of  registry,  and  plaintiff  being  the  person  entitled 
to  the  custody  of  the  said  certificate,  according  to  the  statute  in  such 
case  made  and  provided,  requested  them  to  deliver  up  the  said  certifi- 
cate for  the  purposes  of  such  lawful  navigation  as  aforesaid :  yet  de- 
fendants refused  to  deliver  the  said  certificate  up  to  plaintiff)  being  the 
person  for  the  time  being  entitled  to  the  custody  thereof,  for  the  pur- 
poses of  such  lawful  navigation  as  aforesaid,  whereby  the  said  vessel 
of  plaintiff  was  prevented  from  sailing  or  going  to  sea,  and  plaintiff 
was  forced  and  compelled  to  keep  and  detain  the  said  vessel  in  har- 
bour until  the  said  certificate  should  be  delivered  up,  and  the  said 
vessel  was  necessarily  detained  and  prevented  from  going  to  sea  by 
reason  of  defendants'  said  refusal :  and  plaintiff  lost  the  profits  which 
would  and  might  have  accrued  to  him  from  the  sailing  of  the  said 
vessel,  and  was  put  to  expense  in  paying  wages  of  the  crew  during 
such  detention,  and  was  otherwise  injured. 

Pleas:  1.  Not  guilty.  2.  That  plaintiff  was  not,  at  the  time  when, 
&C.,  entitled  to  the  custody  of  the  said  certificate  as  alleged.  3.  That 
plaintiff  did  not  make  such  request  as  alleged.     4.  Leave  and  license. 

Issues  on  all  the  pleas. 
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On  the  trial,  before  Blackburn,  J.,  at  the  Liverpool  Spring  Assizea^ 
1860,  it  appeared  that,  on  Ist  April,  1858,  The  Pacific  was  at  North 
Shields,  and  ready  to  sail  on  a  voyage  to  Spain.  On  that  day  a  Mr. 
Ingledew  made  a  claim  upon  the  plaintiff,  who  was  captain  ana  owner 
of  The  Pacific,  as  mortgagee  of  another  ship.  The  Isabella,  (rf  which 
the  plaintiff  had  formerly  been  owner,  and  which  had  been  lost ;  and 
♦2651  *^®y  ^®^^  together  *to  the  office  of  the  defendants,  who  were 
J  attorneys  at  North  Shields,  and  acted  as  attorneys  for  Ingledew, 
for  the  purpose  of  settling  the  matter.  The  defendant  Fenwick 
threatened  to  arrest  the  plaintiff  unless  he  deposited  the  certificate  of 
registry  of  The  Pacific,  as  a  security,  against  his  sailing,  and  proposed 
that  it  should  be  deposited  for  ten  days.  The  plaintiff  refused,  saying 
that  he  was  ready  for  sea,  but  that,  as  the  weather  looked  adverse,  he 
should  not  object  to  deposit  it  till  the  5th  April,  thinking,  as  he  swore 
at  the  trial,  that  there  was  no  chance  of  getting  to  sea  before  then. 
On  8d  April  the  wind  changed,  and  the  plaintiff,  finding  that  he  could 
get  to  sea,  then  demanded  the  registry  from  the  defendants,  which 
they  refused  to  give  up  until  the  5th  April,  when  they  gave  it  back 
to  the  plaintiff.  By  that  time  the  wind  had  changed,  and  plaintiff 
was  prevented  from  going  to  sea. 

The  defendants'  counsel  objected  that  sect.  50  of  The  Merchant 
Shipping  Act,  1854,  17  k  18  Vict.  c.  104,  did  not  apply  to  the  case 
of  the  plaintiff;  who,  as  owner,  had  a  right  to  divest  himself  of  the 
custody  of  the  certificate,  and  could  not  afterwards  demand  it  back  in 
his  character  of  captain,  as  being  entitled  to  it  for  the  purposes  of 
navigation.  The  plaintiff^s  counsel  contended  that,  as  the  deposit  was 
made  without  consideration,  the  plaintiff  was  entitled,  under  the  Act, 
to  demand  the  certificate,  and  that  an  action  ^l  law  lay  for  the  refusal 
of  the  defendants  to  give  it  up. 

A  verdict  was  taken  for  the  defendants,  with  leave  to  move  to  enter 
a  verdict  for  the  plaintiff  for  32 Z.,  the  admitted  amount  of  damages 
caused  to  the  plaintiff  by  the  detention. 

*2561  *Breity  in  last  Easter  Term,  obtained  a  rule  Nisi  to  enter  the 
-'  verdict  for  the  plaintiff  for  that  amount,  on  the  ground  that  the 
detention  of  the  register  by  the  defendants  was  unlawful  by  virtue  of 
sect.  50  of  The  Merchant  Shipping  Act,  1854,  and  that  the  plaintiff 
was  damaged  by  reason  of  such  unlawful  act,  and  was  therefore 
entitled  to  maintain  this  action. 

Manisty  also  obtained  a  cross  rule,  on  behalf  of  the  defendants,  to 
arrest  the  judgment  (if  the  other  rule  should  be  made  absolute),  on  the 
ground  that  the  declaration  was  bad  in  law.,  and  did  not  disclose  any 
cause  of  action. 

Manisty  and  T.  Jones  (Northern  Circuit)  showed  cause.(o) — The 
declaration  is  founded  on  sect.  50  of  The  Merchant  Shipping  Act> 
1854,  17  &  18  Vict.  c.  104,  which  enacts  that  "the  certificate  of 
registry  shall  be  used  only  for  the  lawful  navigation  of  the  ship,  and 
shall  not  be  subject  to  detention  by  reason  of  any  title,  lien,  charge, 
or  interest  whatsoever  which  any  owner,  mortgagee,  or  other  person 
may  have  or  claim  to  have  on  or  in  the  ship  described  in  such  certifi- 
cate ;  and  if  any  person  whatever,  whether  interested  or  not  in  the  ship, 
refuses  on  request  to  deliver  up  such  certificate  when  in  his  possession 

(a)  Satardaj,  Jane  16th.    Before  Crompton,  Hill,  and  Blackbarn,  Jo. 
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or  under  his  control  to  the  person  for  the  time  being  entitled  to  the 
custody  thereof  for  the  purposes  of  such  lawful  navigation  as  af(Sresaid, 
or  to  any  registrar,  officer  of  the  customs,  or  other  person  legally  enti- 
tled to  require  such  delivery,  it  shall  be  lawful  for  any  justice,  by  war- 
rant under  his  hand  and  seal,  or  for  any  Court  capable  of  taking  cogni* 
sance  of  such  matter,  to  cau»e  the  person  so  refusing  to  appear  before 
♦him  and  to  be  examined  touching  such  refusal ;  and  unless  it  r»o57 
is  proved  to  the  satisfaction  of  such  justice  or  Court  that  there  '- 
was  reasonable  cause  for  such  refusal  the  offender  shall  incur  a  penalty 
not  exceeding  one  hundred  pounds ;  but  if  it  is  made  to  appear  to 
such  justice  or  Court  that  the  certificate  is  lost,  the  party  complained 
of  shall  be  discharged,  and  such  justice  or  Court  shall  thereupon 
certify  that  the  certificate  of  registry  is  lost."  Now,  first  (as  to  the 
cross  rule),  even  if  the  plaintiff  have  any  remedy,  it  is  not  by  an 
action  at  law.  Sect.  60  gives  to  justices,  or  to  any  Court  of  competent 
jurisdiction,  power  to  deal  summarily  with  the  dispute,  and  to  inflict 
a  penalty,  which,  by  sect.  524,  they  may  direct  to  be  applied  by  way 
e[  compensation  for  the  damages  sustained  by  the  party  complaining. 
The  general  rule  is  that,  when  a  statute  provides  compensation,  the 
statutory  remedy  is  not  cumulative,  but  is  given  in  substitution  for 
the  ordinary  remedy  by  action.  In  Bowen  v.  Fox,  10  B.  &  C.  41 
(E.  C.  L.  R.  vol.  21),  where  the  question  turned  upon  the  construction 
of  the  corresponding  section  in  the  old  Register  Act,  4  G.  4,  c.  41,  s. 
25,  Lord  Tenterden,  C.  J.  says,  "  It  may  be  a  question  whether,  upon 
the  true  construction  of  this  statute,  a  party  can  be  said  wilfuUy  to 
detain  a  ship's  register,  if  he  does  so  by  reason-  of  a  lien  upon  it. 
Assuming  the  right  construction  to  be  that  the  detention  would  be 
wilful,  notwithstanding  the  lien,  it  does  not  follow  that  this  action  of 
trover  was  maintainable,  being  founded  on  the  common  law ;  for  by 
that  law  a  party  cannot  reclaim  a  thing  pledged  without  paying  all 
that  is  due  upon  the  account  for  which  it  was  pledged.  If  the  plain- 
tiff intended  to  avail  himself  of  the  right  given  by  the  ^statute,  r*o58 
he  should  have  pursued  the  course  pointed  out  by  the  statute."  ^ 
[Blackburn,  J. — The  language  of  stat.  4  G.  4,  c.  41,  s.  25,  is  different 
from  that  of  stat.  17  &  18  Vict.  c.  104,  s.  50.  Crompton,  J. — Suppose 
the  damages  sustained  in  consequence  of  the  detention  of  the  certificate 
are  more  than  lOOZ.,  which  is  the  extent  of  the  penalty  which  can  be 
inflicted  under  the  statute :  is  not  the  injured  party,  in  such  a  case, 
entitled  to  bring  an  action?]  Secondly,  the  plaintiff  is  not  the  "per 
son  for  the  time  being  entitled  to  the  custody"  of  the  certificate  "for 
the  purposes  of  "lawful  navigation."  After  he  had  pledged  the 
certificate,  he  was  not  entitled  to  the  custody  of  it  at  all.  Being 
master  as  well  as  owner,  the  right  to  the  custody  of  the  certificate  for 
the  purposes  of  lawful  navigation  was  in  him  in  the  first  instance : 
that  appears  from  Arkle  v.  Henzell,  8  E.  &  B.  828  (B.  C.  L.  R.  vol. 
92):  but,  in  that  combined  capacity  he  had  the  right  to  divest  him- 
self of  his  possession  of  the  certificate,  if  he  chose.  [Crompton,  J. — 
The  "lien"  on  the  ship,  which  sect.  50  provides  shall  not  justify  the 
detention  of  the  certificate,  may  mean  a  lien  arising  out  of  the  claims 
of  part  owners.  Here  the  lien,  if  there  be  one,  is  a  lien  on  the  certifi- 
cate only,  created  by  the  deposit.]  That  is  so :  the  ship  itself  is  not 
charged  at  all.    Sect.  50  was  intended  to  apply  only  to  disputes 
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between  part  owners  or  mortgagees,  and  to  prevent  any  one  of  them 
from  enforcing  his  claim  in  respect  of  the  ship,  adversely  to  the  others, 
by  gaining  possession  of  and  detaining  the  certificate. 

Further,  the  declaration  alleges,  not  a  detention  of  the  certificate 
without  reasonable  cause,  but  an  absolute  refusal :  so  that  it  gives  the 
defendants  no  opportunity  of  setting  up  a  lawful  cause  of  detention. 
«95ft1  *J5^«^^>  contra.— Sect.  60  of  stat.  17  &  18  Vict.  c.  104,  has 
^^^  been  substituted  for  sect.  23  of  stat.  8  &  9  Vict.  c.  89,  which 
enacted  that  a  bond  should  be  given  to  the  Crown  by  the  master  and 
owner,  or  the  master  and  a  certain  number  of  the  part  owners,  with  a 
condition  that  the  certificate  should  **  not  be  sold,  lent,  or  otherwise 
disposed  of  to  any  person  or  persons  whatsoever,''  and  should  be 
**  solely  made  use  of  for  the  service  of  the  ship."  [Blackburn,  J. — 
Sect.  30  of  that  Act  seems  to  be  the  section  corresponding  with  sect. 
50  of  stat.  17  &  18  Vict.  c.  104.]  Sect.  50  combines  some  of  the  pro- 
visions of  both  sections  of  the  earlier  Act ;  and,  construing  one  Act 
by  the  other,  it  is  clear  that  sect.  50  was  not  intended  to  apply  merely 
to  disputes  between  part  owners  or  mortgagees,  but,  for  the  purpose 
of  protecting  shippers  and  merchants,  and  the  public  generally,  to 
prevent  the  sailing  of  the  ship  from  being  delayed  by  the  detention 
of  the  certificate  in  respect  of  any  claim  or  lien  whatever.  The 
defendants,  therefore,  had  no  right  to  detain  the  certificate.  As  to 
the  objection  that  the  only  remedy  is  by  a  proceeding  before  a  justice, 
it  is  clear,  as  has  been  suggested  by  the  Court,  that  the  damages 
arising -from  the  detention  may  be  much  greater  than  the  penalty 
which,  under  sects.  50,  524,  the  justices  may  inflict  and  appropriate  by 
way  of  compensation.  [Hill,  J. — Sect.  524  seems  intended  to  provide 
for  all  loss.]  As  to  the  objection  that  the  declaration  does  not  allege 
that  the  detention  was  without  reasonable  cause,  such  allegation  is  not 
necessary  in  a  declaration  at  common  law,  though  it  would  be  neces- 
sary to  prove  the  fact  in  proceedings  before  justices.  But  the  certifi- 
cate here  was  not  detained  for  reasonable  cause,  inasmuch  as  the  only 
*2601  ^*^^®  ^^  detention  *set  up  by  the  defendants  was  a  deposit  by 
-'  the  plaintiflF,  which  the  Act  expressly  provides  is  in  no  case  to 
justify  the  withholding  of  the  certificate  from  the  person  who  is  enti- 
tled to  its  custody  for  the  purposes  of  lawful  navigation ;  which  the 
plaintiff",  as  captain  and  owner,  clearly  was.  Cur.  adv.  vuU. 

Blackburn,  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  arising  in  the  first  rule  in  this  case  is  whether  the 
plaintiff*,  upon  the  evidence  at  the  trial,  was  the  person  for  the  time 
being  entitled  to  the  custody  of  the  certificate  of  registry. 

This  depends  upon  the  construction  of  sect.  50  of  The  Merchant 
Shipping  Act,  1854.  It  appeared  that  the  plaintiff*  had,  for  what 
seemed  to  us,  when  the  rule  was  obtained,  a  sufficient  consideration, 
pledged  or  deposited  the  certificate  until  the  Monday  after  the  day 
when  the  pledge  or  deposit  was  made,  with  a  view  of  securing  to  the 
defendants  that  the  ship  should  not  sail  until  that  time.  On  the 
Saturday  preceding  the  Monday,  the  wind  having  changed,  the  plain- 
tiff was  desirous  of  sailing,  and  applied  to  the  defendants,  for  the 
certificate.  Apart  from  the  provisions  of  the  statute,  the  defendants 
would  have  had  a  right  to  hold  the  certificate  until  the  Monday,  and 
the  plaintiff  would  not  have  been  entitled  to  the  possession  thereof  as 
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against  the  defendants  claiming  to  hold  under  the  deposit.  The 
plaintiff)  however,  contends  that,  according  to  the  provisions  of  the 
sect.  50  of  the  above  statute,  any  "such  pledge  or  deposit  is  forbidden 
and  void,  and  can  confer  no  right  to  the  pledgee  to  hold  it,  nor  at  all 
interfere  with  the  right  of  *possession  in  the  plaintiff",  as  master  rmoQi 
and  owner,  for  the  purposes  of  navigation.  '■ 

The  proviso  in  the  recent  statute  in  question  differs  considerably 
from  prior  enactments.  Stat.  4  G.  4,  c.  41,  s.  26,  after  reciting  that  it 
is  not  proper  that  any  person,  under  any  pretence,  should  detain  the 
certificate  of  registry  of  any  ship  or  vessel,  or  hold  the  same  for  any 
purpose  other  than  the  lawful  use  and  navigation  of  the  vessel, 
imposes  a  penalty  on  the  person  wilfully  detaining  the  certificate  of 
registry.  On  this  statute  the  Court  of  King's  Bench,  in  the  case  of 
Bowen  v.  Fox,  10  B.  &  C.  41  (E.  C.  L.  B.  vol.  21),  held  that  the 
pledge  of  the  certificate  gave  a  lien  sufficient  to  defeat  an  action  of 
trover :  and  they  observed  that,  if  the  plaintiff  intended  to  avail  him- 
self of  the  right  given  by  the  statute,  he  should  have  pursued  the 
course  pointed  out  by  the  statute ;  and  they  accordingly  refused  a  rule 
to  show  cause  why  the  verdict  for  the  defendants  should  not  be  set 
aside.  By  sect.  19  of  this  statute,  4  G.  4,  c.  41,  the  bond  to  be  given « 
to  the  Crown  is  to  be  conditioned  that  the  certificate  shall  not  be  sold, 
lent,  or  otherwise  disposed  of,  but  solely  made  use  of  for  the  service  of 
the  ship ;  and  similar  enactments  to  those  in  stat.  4  G.  4,  c.  41,  are 
contained  in  other  statutes,  and  were  continued  by  stat.  8  &  9  Vict.  c. 
89.  These  provisions,  however,  have  now  been  abolished  by  stat.  17 
k  18  Vict.  c.  120 ;  and  very  different  language  is  used  in  sect.  60  of 
The  Merchant  Shipping  Act,  1864.  By  that  section,  instead  of  a 
recital  of  the  propriety  of  the  certificate  being  used  for  the  purpose 
of  navigation  only,  it  is  directly  enacted  that  the  certificate  of  registry 
shall  be  used  only  for  the  lawful  navigation  of  the  ship.  And  the 
plaintiff  contends  that  this  enactment  makes  it  unlawful  to  use  it  by 
way  of  pledge. 

*It  was  said,  on  the  part  of  the  defendants,  that  the  follow-  r«og2 
ing  words,  *'and  shall  not  be  subject  to  detention  by  reason  of  ^ 
any  title,  lien,  charge,  or  interest  whatsoever  which  any  owner,  mort- 
gagee, or  other  person  may  have  or  claim  to  have  on  or  in  the  ship 
described  in  such  certificate,"  restrict  and  limit  the  operation  of  the 
first  part  of  the  section,  and  confine  its  operation  to  the  case  of  a  lien 
or  interest  in  the  ship,  so  as  to  prevent  any  part  owner  or  mortgagee 
or  pledgee,  by  way  of  bottomry  or  otherwise,  claiming  any  right  to 
detain  the  certificate.  We  do  not,  however,  think  that  this  is  the  true 
construction  of  the  clause.  The  section  seems  to  consist  of  three 
parts ;  by  the  first  of  which  the  dealing  with  the  certificate  for  any 
other  purpose  than  the  navigation  of  the  ship  is  expressly  forbidden. 
By  the  second  branch  the  certificate  is  made  not  subject  to  detention 
by  reason  of  any  claim  on  the  ship ;  probably  to  prevent  any  squabble 
amongst  part  owners  or  mortgagees  hindering  the  navigation  of  the 
vessel.  The  first  seems  aim^  at  what  the  former  statutes  recited  as 
improper,  namely,  the  use  for  other  purposes  thaw  the  navigation, 
which  must,  we  think,  include  a  sale  or  pledge.  And,  whilst  the 
former  statutes  seem  to  have  made  it  a  forfeiture  of  the  bond,  the 
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present  section  seems  to  have  forbidden  such  improper  use  altogether. 
The  first  branch  providing  against ^a  sale  or  pledge  of  the  certificate, 
the  second  seemed  necessary  to  prevent  any  right  to  detain  by  reason 
of  any  claim,  interest,  or  lien  in  the  ship  itself.  And  the  third  part 
of  the  section  makes  a  party  detaining,  in  some  cases,  namely,  those 
without  reasonable  cause  for  the  refusal,  liable  to  a  penalty.  If,  then, 
the  first  part  of  the  clause,  as  we  think,  forbids  the  pledging  the  cer- 
tificate, by  enacting  that  it  shall  not  be  used  for  any  other  purpose 
♦2631  *^^°  ^^^  *navigation,  it  follows  that  such  pledge  is  illegal  and 
-'  void,  and  gives  no  right  to  detain ;  and  consequently  the  plain- 
tiff, who,  on  the  evidence,  was  both  master  and  owner,  was  the  person 
entitled  to  the  possession  as  alleged  in  the  declaration  and  traversed 
in  the  only  plea  now  in  question :  and  the  plaintiff  therefore  is  enti- 
tltled  to  have  the  rule  for  entering  the  verdict  for  him  on  this  plea 
made  absolute. 

The  second  rule  before  us  was  to  show  cause  why  the  judgment 
should  not  be  arrested  on  the  ground  of  the  declaration  showing  no 
good  cause  of  action.  This  rule  was  granted  on  the  application  of 
the  defendants'  counsel,  not  on  any  technical  ground  of  special  plead- 
ing, but  to  prevent  his  being  shut  out  from  any  real  defence  he  might 
have  on  the  construction  of  the  statute,  if  it  should  appear  that  such 
defence  arose  rather  on  the  record  than  on  the  evidence.  The  plain- 
tiff contended  that  the  declaration  was  good,  as  showing  a  wrongful 
act  in  contravention  and  disobedience  of  the  statute,  and  a  damage 
arising  therefrom  to  the  plaintiff:  and  it  was,  secondly,  put  as  a  right 
of  action  arising  from  the  detention  of  the  property  to  which  the 
plaintiff  was  entitled,  and  which  the  defendants  detained  from  him  to 
his  damage,  under  a  pledge  rendered  invalid  by  the  statute. 

If  the  question  were,  whether  the  plaintiff  could  recover  for  the 
act  of  detainer  made  unlawful  by  the  penal  part  of  the  enactment,  the 
declaration  would  seem  to  require  an  averment  that  the  detainer  was 
without  lawful  excuse;  and  there  would  also  be  some  doubt  as  to 
whether  the  remedy  for  the  statutory  wrong  should  not  be  pursued 
according  to  the  mode  pointed  out  by  the  statute,  or  whether  the  case 
*9ft4.1  ^^S^^  ^^*  ^^^^  within  the  *principle  of  Mayor  of  Lichfiela  v, 
J  Simpson,  8  Q.  B.  66  (E.  0.  L.  R.  vol.  55):  in  favour  of  which 
latter  view  it  might  be  urged  that  in  this  case  the  damages  may  be 
greatly  beyond  any  remedy  which  the  party  grieved  could  obtain 
under  the  penal  part  of  the  clause. 

Assuming,  however,  that  we  are  right  in  our  construction  of  the 
statute,  we  think  that  there  was,  on  the  facts  disclosed  at  the  trial,  a 
clear  right  of  action,  by  reason  of  the  right  of  property  and  posses- 
sion being  in  the  plaintiff,  and  by  the  wrongful  detainer  occasioning 
the  damage.  It  seems  to  us  that,  the  plaintiff  being  entitled  to  the 
certificate,  and  the  pledge  of  the  certificate  being  illegal  and  null,  the 
detainer  thereof  from  the  plaintiff  after  his  demanding  its  return  for 
the  purposes  of  navigation,  and  the  damage  to  him  arising  therefrom, 
constitute  a  cause  of  action.  It  may  possibly  be  that  the  conversion 
and  detainer  should  have  been  stated  more  expressly :  but  this  fault, 
if  there  be  any,  would  be  amended  by  a  few  words  which  we  should 
give  liberty  to  insert  if  it  became  necessary. 
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The  rule  for  arresting  the  judgment  will  therefore  be  discharged. 
Eule  for  entering  the  verdict  for  the  plaintiff  made  absolute. 
Bule  for  arresting  the  judgment  discharged. 


*IN  THE  EXCHEQUER  CHAMBER.  [*265 

KOBERT  WILEY  v.  THOMAS  CRAWFORD  and  JOHN  WIL- 
LIAM FEN  WICK.    May  10. 

For  head  note,  see  ante,  p.  253. 

Thb  defendants  having  appealed  from  the  above  decision. 

In  last  Hilary  Vacation,(a) 

T.  JoTiea  (Northern  circuit),  was  heard  for  the  appellants. — The 
plaintiflF  could  not  avoid  the  pledge  of  the  certificate  which  he  had 
himself  made  for  good  consideration.  It  was  held,  by  the  Court 
below,  that  the  enactment  of  sect.  60  of  stat.  17  &  18  Vict.  c.  104, 
was  absolute  and  imperative,  and  rendered  void  any  pledge  or  deposit 
whatever  of  the  certificate,  whether  for  good  consideration  or  not ; 
and  that  the  plaintiflF,  being  entitled  to  the  custody  of  it,  had  a  right 
to  demand  it  from  the  defendants,  and  to  bring  an  action  upon  their 
refusal  to  give  it  up.  But  the  detention  which  the  Legislature  intended 
to  make  unlawful  by  sect.  50  was  a  detention,  without  reasonable  cause, 
to  the  prejudice  of  the  party  entitled  to  the  custody.  That  there  must 
be  a  want  of  reasonable  cause  is  shown  by  the  third  member  of  the 
section,  which  requires  such  want  of  reasonable  cause  to  be  shown  to 
the  justices:  that  the  detention  must  be  to  the  prejudice  of  the  party 
entitled  *to  the  custody  is  shown  by  the  second  member  of  the  r*ofifi 
section,  which  treats  only  of  a  refusal  to  the  party  so  entitled.  •- 
Now,  first,  the  plaintiflF  is  not  the  person  "for  the  time  being  entitled 
to  the  custody"  of  the  certificate  "  for  the  purposes  of"  "  lawful  navi- 
gation." He  was  entitled  to  the  custody  in  the  first  instance,  as  being 
captain  and  owner.  But,  if  he  chooses  to  waive  that  right,  and  to 
deposit  it  for  a  good  consideration,  he  is  no  longer  entitled  to  the  cus- 
tody, until  he  has  paid  what  is  due  upon  the  account  in  respect  of 
which  it  was  pledged.  Sect.  50  was  intended  to  prevent  injury  to 
commerce  from  disputes  between  part  owners  or  mortgagees,  and  a 
pledging  of  the  certificate  to,  or  a  detention  of  it  by,  any  one  of  them 
on  account  of  some  claim  or  lien  upon  the  ship.  Where  there  is  no 
division  of  interest,  as  in  the  present  case,  the  deposit  of  the  certifi- 
cate, and  its  detention  in. respect  of  a  lien,  does  not  work  the  mis- 
chief to  prevent  which  the  section  was  framed.  In  Clarke  v.  Batters, 
1  K.  &  J.  242,  which  turned  upon  the  construction  of  the  earlier  Ship 
Eegistry  Act,  8  &  9  Vict.  c.  89,  Vice-Chancellor  Wood,  in  giving  judg- 
ment, cites  Bowen  v.  Fox,  10  B.  &  C.  41  (E.  C.  L.  R.  vol.  21),  and  says 
that  that  case  "  establishes  that  such  a  species  of  property  may  be 
conferred  in  a  certificate  of  a  ship's  registry,  deposited  by  way  of 
security  for  advances  of  monev  for  the  use  of  the  ship,  as  to  prevent 
the  owner  of  the  ship  from  demanding  back  the  certificate  till  the 

(a)  Wednesday,  Febraarj  6th.    Before  Williams,  Willes,  Byles,  and  Keating,  Js.,  Bramwell 
and  Channell,  Bs. 
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money  is  repaid.  Such  a  lien  is  not  inconsistent  with  the  policy  of 
the  Ship  Registry  Act."  Secondly,  the  circumstances  under  which 
the  deposit  of  the  certificate  was  made  in  the  present  case  furnished 
a  reasonable  cause  for  the  refusal  by  the  defendants  to  deliver  it  up 
*2671    ^  *^®  plaintiff.     But,  *further,  the  declaration,  as  framed,  at 

-^  all  events  shows  no  cause  of  action  on  the  face  of  it.  It  alleges 
that  the  defendants  refused  contrary  to  the  form  of  the  statute  in  that 
case  made.  It  ought  to  have  also  alleged  that  they  refused  without 
reasonable  cause.  And  even  if  an  amendment  were  made,  as  was 
suggested  by  the  Court  below,  by  adding  an  allegation  of  absence  of 
reasonable  cause,  the  defendants  would  still  be  entitled  to  judgment, 
as  the  averment,  even  so  altered,  was  not  proved  in  fact  at  the  trial. 
[WiLLES,  J. — I  think  that  the  Court  below  intended  to  suggest,  by 
way  of  amendment,  only  a  more  direct  averment  of  conversion.] 
There  was  no  evidence  at  all  of  conversion ;  and  abundant  evidence 
of  reasonable  cause  for  the  detainer.  The  detainer  was  the  alleged 
cause  of  action :  an  averment  of  conversion  would  have  altered  the 
cause  of  action.  [Willes,  J. — ^In  Warlow  v.  Harrison,  1  E.  &  E.  309, 
where  on  appeal  to  this  Court  from  the  judgment  of  the  Court  of 
Queen's  Bench,  in  favour  of  the  defendant,  we  considered  that  as,  on 
the  facts  of  the  case,  though  not  upon  the  pleadings  as  they  stood,  the 
plaintift'  was  entitled  to  recover,  the  declaration  might  be  amended  so 
as  to  meet  our  view.  Williams,  J. — We  are  all  of  opinion  that  the 
only  question  in  this  case  is,  whether  the  plaintiff  was  entitled  to  the 
custody  of  the  certificate,  within  the  meaning  of  the  statute.] 

Brett,  contra. — The  plaintiff,  as  captain,  was  entitled  to  the  custody 
of  the  certificate  for  the  purposes  of  navigation.  The  ship  cannot 
clear  out  unless  the  papers,  which  include  the  certificate  of  registry, 
are  produced  by  the  master  to  the  custom-house  officer.  [Williams, 
*9fift1    ^' — *Might  not  the  prohibition,  in  this  Act  and  in  the  earlier 

J  Acts,  of  the  use  of  the  certificate  for  anything  but  the  lawful 
navigation  of  the  ship,  mean  a  prohibition  of  its  being  used  for  the 
navigation  of  any  other  ship  ?]  It  would  hardly  be  possible  so  to 
use  it,  looking  at  the  contents  of  the  certificate.  The  object  of  the 
prohibition,  which  is  unqualified  in  any  way,  was  to  prevent  naviga- 
tion being  hindered,  and  the  interests  of  the  public  damaged,  by  any 
detention  whatever  of  the  certificate  which  would  prevent  the  ship 
from  sailing.  And  this  was  the  policy  of  the  earlier  statutes,  which 
Stat.  17  &;  18  Vict.  c.  104,  was  passed  to  "amend  and  consolidate." 
But  in  those  Acts,  4  G.  4,  c.  41,  s.  19,  6  G.  4,  c.  110,  s.  21,  3  &  4  W. 
4,  c.  65,  8.  20,  and  8  &  9  Vict.  c.  89,  s.  23,  that  policy  was  carried  out 
by  an  enactment  that  the  master  and  owners  should  give  a  bond  to 
the  Crown,  conditioned  that  the  certificate  should  not  be  sold,  lent,  or 
otherwise  disposed  of,  but  made  use  of  solely  for  the  service  of  the 
ship.  Sect.  50  of  stat.  17  &  18  Vict.  c.  104,  gives  two  remedies  for 
the  detention  of  the  certificate :  first,  by  implication,  an  action  at  law ; 
secondly,  in  express  words,  a  complaint  before  justices,  if  the  certifi- 
cate be  detained  without  reasonable  cause.  [Williams,  J. — ^That 
construction  does  not  accord  with  that  put  upon  the  earlier  Act,  8  k 

9  Vict.  c.  89,  by  Vice-Chancellor  Wood  in  Clarke  v.  Batters,  1  K.  & 
J.  242,  and  which  he  seems  to  rest  upon  the  decision  in  Bowen  v.  Fock, 

10  B.  &  C.  41  (E.  C.  L.  B.  vol.  21),  as  to  the  construction  of  stat  4  G. 
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4,  c.  41,  s.  25.]  It  is  difficult  to  reconcile  that  construction  with  the 
provision  as  to  the  bond.  [Williams,  J. — Stat.  8  &  9  Vict.  c.  89,  s. 
80,  recites  that  "it  is  not  proper  that  any  person,  under  any  pretence 
tt7Xatei7er,"  should  detain  the  *certificate,  or  hold  it  "for  any  rto^^q 
purpose  other  than  the  lawful  use  and  navigation  of  the  ship ;"  •- 
yet  the  remedy  for  the  detention  is  given  only  when  it  is  wilful.  The 
same  observation  applies  to  stat.  4  G.  4,  c.  41,  s.  25.]  It  is  probable 
that  sect.  50  of.  stat.  17  &  18  Vict.  c.  104,  was  framed  to  meet  the 
decision  in  Bo  wen  v.  Fox,  which  showed  that  the  enactment  did  not 
carry  out  the  policy  intimated  by  the  recital.  The  words,  in  sect.  50, 
"  unless  it  is  proved  to  the  satisfaction  of  such  justice  or  Court  that 
there  was  reasonable  cause  for  such  refusal,"  apply  only  to  the  case 
of  proceedings  before  justices,  &c.  But,  if  the  defendants  contend 
that  those  words  can  be  imported  into  the  earlier  part  of  the  section, 
so  that  it  is  necessary,  in  an  action  at  law,  to  show  absence  of  reason- 
able cause,  they  ought  to  have  gone  to  the  jury.  [Williams,  J. — 
Sect.  52,  which  makes  it  a  misdemeanor  in  the  master  or  owner  to 
use,  or  attempt  to  use,  for  the  navigation  of  the  ship  '*a  certificate  of 
registry  not  legally  granted  in  respect  of  §uch  ship,"  seems  to  favour 
the  view  which  I  suggested,  that  the  condition  in  the  bond,  under  the 
earlier  statutes,  was  intended  to  prevent  the  certificate  being  used  for 
any  other  ship  than  that  for  which  it  was  granted.] 
•  T.  JoneSf  in  reply. — In  Clarke  v.  Batters,  1  K.  &  J.  242,  the 
party  depositing  the  certificate  was  sole  owner:  and,  looking  at 
that  fact,  Vice-Chancellor  Wood  must  be  taken  to  have  laid  down 
only  this,  that  stat.  8  &  9  Vict.  c.  89  did  not  prohibit  the  sole  owner 
of  a  ship  creating  a  charge  on, it  by  depositing  the  certificate.  That 
decision  (independently  of  the  fact  that  it  did  not  turn  upon  the 
♦construction  of  the  statute  now  in  question)  does  not  show  ^#o^•A 
that  when  the  deposit  has  been  made  by  the  captain  and  part  •-  ' 
owner,  he  can,  in  his  character  of  captain  only,  claim  it  back,  as  being 
entitled  to  it  for  the  purposes  of  navigation.  Sect.  50  does  not  pro- 
vide for  the  application  of  the  penalty.  [Byles,  J. — The  application 
of  the  penalty,  under  sect.  524,  by  way  of  compensation,  is  not  obliga- 
tory upon  the  justices.]  It  is  not.  But,  if  the  penalty  be  so  applied, 
the  owner  would,  if  an  action  at  law  lies,  recover  double  compensa- 
tion ;  which  clearly  was  not  the  object  of  the  Legislature. 

.    .  Our,  adv.  vxiU, 

Williams,  J.,  now  delivered  the  judgment  of  the  Court. 

This  case  turns  on  the  construction  of  the  first  sentence  in  sect.  50 
of  stat.  17  &;  18  Vict.  c.  104. 

We  are  not  without  doubt  whether  the  Act  by  this  introductory 
portion  of  the  section,  viz.,  "  the  certificate"  "  shall  be  used  only  for 
the  lawful  navigation  of  the  ship,"  meant  anything  more  than  to  state 
a  good  reason  for  the  enactment  which  immediately  follows,  viz.,  '*and 
shall  not  be  subject  to  detention  by  reason  of  any  title,  lien,  charge, 
or  interest  whatsoever  which  any  owner,  mortgagee,  or  other  person 
may  have  or  claim  to  have  on  or  in  the  ship  described  in  such  certifi- 
cate.^' Nor  can  we  accede  to  the  argument  that  this  first  sentence  in 
sect.  50  was  intended  as  a  substitute  for  that  portion  of  the  condition 
of  the  bond  required  to  be  given  to  the  Crown  by  the  former  Acta, 
but  not  by  the  present,  which  provided  that  the  certificate  should  not 
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be  sola,  lent,  or  otherwise  disposed  of,  but  solely  made  use  of  for 
*27n  *^^^  service  of  the  ship  for  which  it  was  granted.  For  it  ap- 
-*  pears  to  us  that  the  object  of  the  bond  was  to  prevent  an  abuse 
of  the  certificate,  by  employing  it  for  the  purposes  of  some  ship  for 
which  it  was  not  granted :  and  that  this  object  is  sought  to  be  attained » 
in  the  present  statute,  by  the  penal  enactments  of  the  52d  and  53d 
sections,  in  lieu  of  the  bond. 

The  construction,  however,  which  the  Court  of  Queen's  Bench  has 
put  on  the  part  of  the  section  in  question  is,  that  it  was  intended  to  be 
a  direct  and  independent  prohibition  of  any  dealing  with  the  certifi- 
cate for  anv  other  purpose  than  the  navigation  of  the  ship ;  and  that, 
as  this  pronibition  must  necessarily  include  such  a  pledge  of  the  cer- 
tificate as  was  relied  on  for  the  defence  in  this  case,  the  pledge  was 
illegal  and  void,  and  could  not  afford  any  justification  for  the  refusal 
to  give  up  the  instrument. 

Notwithstanding  the  doubt  we  have  above  expressed,  we  cannot 
say  we  are  satisfied  that  the  Court  of  Queen's  Bench  was  wrong  in 
this  view;  and  therefore  we  think  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


♦272]  *LEE  V.  GRIFFIN.    May  9. 

Statute  of  Frauds. — Goods  sold  and  delivered, —  Work  and  Labour, 

1.  A  contract  to  make  a  set  of  artificial  teeth  is  a  contract  for  the  sale  of  goods,  wares,  or 
merchandises,  within  the  17th  section  of  the  Statute  of  Frauds,  29  Car.  2,  o.  S. 

2.  A  ordered  of  B.  a  set  of  artificial  teeth,  which  were  by  the  terms  of  the  contract  to  be  fitted 
to  her  month ;  before  they  were  so  fitted  A.  died.  Held,  that  B.  could  not  sue  A/s  executor  in 
an  action  for  work  and  labour  done,  and  materials  provided  for  his  testatrix. 

3.  In  that  case,  as  soon  as  the  teeth  were  ready,  B.  wrote  to  A.,  requesting  her  to  a]>point  a 
day  when  he  could  see  her  for  the  purpose  of  fitting  them,  to  which  she  replied  as  follows : — 
"  My  dear  Sir.  I  regret,  after  your  kind  effort  to  oblige  me,  my  health  will  prevent  my  taking 
advantage  of  the  early  day.  I  fear'  I  may  not  be  able  for  some  days.  Tours,  Ac."  Held,  that 
here  was  no  suflBcient  memorandum  of  a  contract  within  the  meaning  of  that  section. 

4.  Per  Grompton  and  Blackburn,  Js.  In  order  to  decide  whether  a  contract  be  for  work  and 
labour,  or  for  the  sale  of  a  chattel,  the  value  of  the  skill  and  labour,  as  compared  with  that  of 
the  material  supplied,  is  not  a  criterion. 

Declaration  against  the  defendant,  as  the  executor  of  one  Frances 
P.,  for  goods  bargained  and  sold,  goods  sold  and  delivered,  and  for 
work  and  labour  done  and  materials  provided  by  the  plaintiff  as  a 
surgeon-dentist  for  the  said  Frances  P. 

Plea.     That  the  said  Frances  P.  never  was  indebted  as  alleged. 

The  action  was  brought  to  recover  the  sum  of  21?.  for  two  sets  of 
artificial  teeth  ordered  by  the  deceased. 

At  the  trial,  before  Crompton,  J.,  at  the  Sittings  for  Middlesex  after 
Michaelmas  Term,  1860,  it  was  proved  by  the  plaintiff  that  he  had,  in 
pursuance  of  an  order  from  the  deceased,  prepared  a  model  of  her 
mouth  and  made  two  sets  of  artificial  teeth ;  as  soon  as  they  were 
ready  he  wrote  a  letter  to  the  deceased,  requesting  her  to  appoint  a 
^^0*70 -I  day  when  he  could  see  her  for  the  purpose  *of  fitting  them. 
-»  To  this  communication  the  deceased  replied  as  follows. 
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"My  dear  Sir:  I  regret,  after  your  kind  effort  to  oblige  me,  my 
health  will  prevent  my  taking  advantage  of  the  early  day.  I  fear  I 
may  not  be  able  for  some  days.  Yours,  &c.     Frances  P." 

Shortly  after  writing  the  above  letter,  Frances  P.  died.  On  these 
facts  the  defendant's  counsel  contended  that  the  plaintiff  ought  to  be 
nonsuited,  on  the  ground  that  there  was  no  evidence  of  a  delivery 
and  acceptance  of  the  goods  by  the  deceased,  nor  any  memorandum 
in  writing  of  a  contract  within  the  meaning  of  the  17th  section  of 
the  Statute  of  Frauds,  29  Car.  2,  c.  3,  and  the  learned  Judge  was  of 
that  opinion.  The  plaintiff's  counsel  then  contended  that,  on  the 
authority  of  Clay  v.  Yates,  1  H.  &  N.  73,t  the  plaintiff  could  recover 
in  the  action  on  the  count  for  work  and  labour  done  and  materials 
provided.  The  learned  Judge  declined  to  nonsuit,  and  directed  a 
verdict  for  the  amount  claimed  to  be  entered  for  tbe  plaintiff,  with 
leave  to  the  defendant  to  move  to  enter  a  nonsuit  or  verdict. 

In  Hilary  Term  following,  a  rule  nisi  having  been  obtained  accord- 
ingly, 

Patchett  now  showed  cause. — 1.  The  principal  question  in  this  case 
is,  whether  the  essence  of  the  contract  in  the  2d  count  is  in  the  work 
and  labour,  or  in  the  materials  that  were  found.  The  deceased,  in 
truth,  contracted  for  the  skill  of  the  dentist,  and  the  materials  are 
merely  ancillary  to  the  work  and  labour :  Clay  v.  Yates.  [Hill,  J. — 
The  circumstances  in  Clay  v.  Yates  are  peculiar.  It  was  a  case  of  a 
printer  employed  to  print  a  book.  If  I  employ  a  man  to  print  for 
me  I  *must  give  him  something  to  print  from,  and  he  does  his  r^o^jL 
work  with  my  materials;  he  also,  to  a  certain  .extent,  supplies  •- 
his  own  materials,  but  they  are  only  accessorial.  Tbe  present  case  is 
more  like  Towers  v.  Osborne,  1  Str.  506,  and  other  similar  cases, 
which  were  decided  on  the  Statute  of  Frauds,  before  the  passing  of 
Lord  Tenterden's  Act,  9  G.  4,  c.  14.]  This  case  is  not  to  be  distin- 
guished from  that  of  an  artist  employed  to  paint  a  picture.  In  Clay 
v.  Yates,  1  H.  &  N.  76,t  Martin,  B.,  says,  "Suppose  an  artist 
paints  a  portrait  for  300  guineas,  and  supplies  the  canvas  for  it 
worth  lO^.,  surely  he  might  recover  under  a  count  for  work  and 
labour,"  and  Pollock,  C. B.,  in  his  judgment,  says,  "In  the  case 
of  a  work  of  art,  whether  in  gold,  silver,  marble,  or  plaster,  where 
tbe  application  of  skill  and  labour  is  of  the  highest  description, 
and  the  material  is  of  no  importance  as  compared  with  the  labour^ 
the  price  may  be  recovered  as  work,  labour,  and  materials."  So 
here  the  ivory  used  in  the  work  was  of  insignificant  value  com- 
pared to  the  skill  employed.  [Blackburn,  J. — Atkinson  v.  Bell,  8 
B  &  C.  277  (E.  C.  L.  R.  vol.  15),  is  an  express  authority  against  you  ; 
though  the  dictum  of  Bayiey,  J.,  pp.  283-4,  that  a  plaintiff  cannot 
maintain  an  action  for  work  and  labour,  where  the  labour  was  be- 
stowed on  his  own  materials,  is  not  law,  and  has  been  dissented  from 
in  Grafton  v.  Armitage,  2  C.  B.  336  (E.  C.  L.  R.  vol.  62),  and  also 
in  Clay  v.  Yates,  1  S.  &  N.  73.t] 

2.  If  the  plaintiff  cannot  recover  on  the  count  for  work  and  labour, 
he  can  maintain  his  action  on  the  count  for  goods  bargained  and  sold. 
The  letter  written  by  the  deceased  is  a  sufficient  memorandum  of  a 


Digitized  by 


Google 


274  LEE  V.  aRIFFIN.    B.  T.  1861. 

contract  under  the  Statute  of  Frauds :  Eidgway  v.  Wharton,  6  H.  L, 
Ca.  238. 

♦2751  *Gfriffi^y  ^^  support  of  the  rule,  was  not  called  upon  to 
J  argue. 
Crompton,  J. — I  think  that  this  rule  ought  to  be  made  abso- 
lute. On  the  second  point  I  am  of  the  same  opinion  as  I  was  at  the 
trial.  There  is  not  any  suflScient  memorandum  in  writing  of  a  con- 
tract to  satisfy  the  Statute  of  Frauds.  The  case  decided  in  the  House 
of  Lords,  to  which  reference  has  been  made  during  the  armament,  is 
clearly  distinguishable.  That  case  only  decided  that  if  a  document, 
which  is  silent  as  to  the  particulars  of  a  contract,  refers  to  another 
document  which  contains  such  particulars,  parol  evidence  is  admissible 
for  the  purpose  of  showing  what  document  is  referred  to.  Assuming 
in  this  case,  that  the  two  documents  were  sufficiently  connected,  still 
there  would  not  be  any  sufficient  evidence  of  the  contract.  The  con- 
tract in  question  was  to  deliver  some  particular  teeth  to  be  made  in  a 
particular  way,  but  these  letters  do  not  refer  to  any  particular  bar- 
gain, nor  in  any  manner  disclose  its  terms. 

The  main  question  which  arose  at  the  trial  was,  whether  the  contract 
in  the  second  count  could  be  treated  as  one  for  work  and  labour,  or 
whether  it  was  a  contract  for  goods  sold  and  delivered.  The  distinc- 
tion between  these  two  causes  of  action  is  sometimes  very  fine ;  but, 
where  the  contract  is  for  a  chattel  to  be  made  and  delivered,  it  clearly 
is  a  contract  for  the  sale  of  goods.  There  are  some  cases  in  which 
the  supply  of  the  materials  is  ancillary  to  the  contract,  as  in  the  case 
of  a  printer  supplying  the  paper  on  which  a  book  is  printed.  In 
such  a  case  an  action  might  perhaps  be  brought  for  work  and  labour 
done,  and  materials  provided,  as  it  could  hardly  be  said  that  the  sub- 
♦2761  j^c*"™^**®^  ^f  ^^^  contract  *wa8  the  sale  of  a  chattel :  perhaps 
-'  it  is  more  in  the  nature  of  a  contract  merely  to  exercise  skQl 
and  labour.     Clay  v.  Yates,  1  H.  &  N.  73, f  turned  on  its  own  pecu- 

'  liar  circumstances.  I  entertain  some  doubt  as  to  the  correctness  of 
that  decision ;  but  I  certainly  do  not  agree  to  the  proposition  that  the 
value  of  the  skill  and  labour,  as  compared  to  that  of  the  material 
supplied,  is  a  criterion  by  which  to  decide  whether  the  contract  be 
for  work  and  labour  or  for  the  sale  of  a  chattel.  Here,  however,  the 
subject-matter  of  the  contract  was  the  supply  of  goods.  The  case 
bears  a  strong  resemblance  to  that  of  a  tailor  supplying  a  coat,  the 
measurement  of  the  mouth  and  fitting  of  the  teeth  being  analogous 
to  the  measurement  and  fitting  of  the  garment. 

Hill,  J. — I  am  of  the  same  opinion.  I  think  that  the  decision  in  Clay 
V.  Yates,  1  H.  &  N.  73, t  is  perfectly  right.  That  was  not  a  case  in 
which  a  party  ordered  a  chattel  of  another  which  was  afterwards  to 
be  made  and  delivered,  but  a  case  in  which  the  subject-matter  of 
the  contract  was  the  exercise  of  skill  and  labour.     Wherever  a  con- 

.^  tract  is  entered  into  for  the  manufacture  of  a  chattel,  there  the  subject- 
matter  of  the  contract  is  the  sale  and  delivery  of  the  chattel,  and  the 

v^party  supplying  it  cannot  recover  for  work  and  labour.  Atkinson  r. 
Bell,  8  B.  &  C.  277  (E.  C.  L.  R.  vol.  15),  is,  in  my  opinion,  good  law, 
with  the  exception  of  the  dictum  of  Bayley,  J.,  which  is  repudiated 
by  Maule,  J.,  in  Grafton  v.  Armitage,  2  C.  B.  339  (E.  C.  L.  R.  vol.  52), 
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where  he  says :  "  In  order  to  sustain  a  count  for  work  and  labour,  it 
is  not  necessary  that  the  work  and  labour  should  be  performed  upon 
materials  that  are  the  property  of  the  plaintiff."  And  Tindal,  C.  J., 
in  his  judgment  in  the  same  case,  p.  340,  *points  out  that  in  r*o77 
the  application  of  the  observations  of  Bayley,  J.,  regard  must  ^ 
be  had  to  the  particular  facts  of  the  case.  In  every  other  respect, 
therefore,  the  case  of  Atkinson  v.  Bell  is  law.  I  think  that  these 
authorities  are  a  complete  answer  to  the  point  taken  at  the  trial  on 
"behalf  of  the  plaintiff. 

When,  however,  the  facts  of  this  case  are  looked  at,  I  cannot  see 
how,  wholly  irrespective  of  the  question  arising  under  the  Statute  of 
Frauds,  this  action  can  be  maintained.  The  contract  entered  into  by 
the  plaintiff  with  the  deceased  was  to  supply  two  sets  of  teeth,  which 
were  to  be  made  for  her  and  fitted  to  her  mouth,  and  then  to  be  paid 
for.  Through  no  default  on  her  part,  she  having  died,  they  never 
were  fitted :  no  action  can  therefore  be  brought  by  the  plaintiff. 

Blackburn,  J. — On  the  second  point,  I  am  of  opinion  that  the 
letter  is  not  a  sufficient  memorandum  in  writing  to  take  the  case  out 
of  the  Statute  of  Frauds. 

On  the  other  point,  the  question  is  whether  the  contract  was  one 
for  the  sale  of  goods  or  for  work  and  labour.  I  think  that  in  all 
cases,  in  order  to  ascertain  whether  the  action  ought  to  be  brought  for 
goods  sold  and  delivered,  or  for  work  and  labour  done  and  materials 
provided,  we  must  look  at  the  particular  contract  entered  into  between 
the  parties.  K  the  contract  be  such  that,  when  carried  out,  it  would 
result  in  the  sale  of  a  chattel,  the  party  cannot  sue  for  work  and 
labour ;  but,  if  the  result  of  the  contract  is  that  the  party  has  done  ; 
work  and  labour  which  ends  in  nothing  that  can  become  the  subject  | 
of  a  sale,  the  party  cannot  sue  for  goods  sold  aild  delivered.  The 
case  of  an  attorney  employed  ♦to  prepare  a  deed  is  an  illustra-  r*o7Q 
tion  of  this  latter  proposition,  it  cannot  be  said  that  the  *- 
paper  and  ink  he  uses  in  the  preparation  of  the  deed  are  goods  sold 
and  delivered.  The  case  of  a  printer  printing  a  book  would  most 
probably  fall  within  the  same  category.  In  Atkinson  v.  Bell,  8  B.  & 
C.  277  (E.  C.  L.  R.  vol.  16),  the  contract,  if  carried  out,  would  have 
resulted  in  the  sale  of  a  chattel.  In  Grafton  v,  Armitage,  2  C.  B.  840 
(B.  C.  L.  R.  vol.  52),  Tindal,  0.  J.,  lays  down  this  very  principle.  He 
draws  a  distinction  between  the  cases  of  Atkinson  v.  Bell  and  that 
before  him.  The  reason  he  gives  is  that,  in  the  former  case,  "  the  -^ 
substance  of  the  contract  was  goods  to  be  sold  and  delivered  by  the 
one  party  to  the  other:"  in  the  latter  "there  never  was  any  intention 
to  make  anything  that  could  properly  become  the  subject  of  an  action 
for  goods  sold  and  deliverea."  I  think  that  distinction  reconciles 
those  two  cases,  and  the  decision  of  Clay  v,  Yates,  1  H.  &  N.  73,t  is 
not  inconsistent  with  them.  In  the  present  case  the  contract  was  to 
deliver  a  thing  which,  when  completed,  would  have  resulted  in  the 
sale  of  &  chattel ;  in  other  words,  the  substance  of  the  contract  was 
for  goods  sold  and  delivered.  I  do  not  think  that  the  test  to  apply  to 
these  cases  is  whether  the  value  of  the  work  exceeds  that  of  the 
materials  used  in  its  execution ;  for,  if  a  sculptor  were  employed  to 
execute  a  work  of  art,  greatly  as  his  skill  and  labour,  supposing  it  to 
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be  of  the  highest  description,  might  exceed  the  value  of  the  marble  on 
which  he  worked,  the  contract  would,  in  my  opinion,  nevertheless  be 
la  contract  for  the  sale  of  a  chattel.(a)  Rule  absolute. 

(a)  Reported  by  H.  Holrojd,  Bsq. 

See  the  cases  collected  in  the  note  ^81 ;  and  also  Parker  v,  Schenck,  28 
to  2  Parsons  on  Contracts  333*;  and  Barh.  38;  Donovan  v.  Wilson,  26  Id. 
in  that  to  Clay  v,  Tates,  1  H.  &  N.  138;  Gorham  v.  Fisher,  30  Venn.  428. 
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ABOUED  AND  DETERMINED 

THE    QUE  EN'S    BENCH. 

nr 

Crinitq    <Cnm, 

XXIV.  VICTORIA.    1861. 


The  Judges  who  usually  sat  in  banc  in  this  term  were : — 

COOKBURN,  C.  J.  CrOMPTON,  J. 

WiGHTMAN,  J.  Blackburn,  J. 


ROMELLIO  V.  HALAGHAN.    May  22. 

Discharge  under  Insolvent  Debtors'  Ad,  \<k2  Vict.  c.  110. — Misdescription  in 
schedule  of  bill  of  exchange, 

1.  If  a  bill  of  exchange  be  Biibstaiitiallj  described  in  the  Bchedale  of  a  party  who  has  taken 
the  benefit  of  the  Insolvent  Debtors'  Act,  1  A  2  Yiot.  o.  110,  an  unintentional  mistake  in  the 
d«ecription,  either  of  the  bill  or  of  the  parties  to  it,  will  not  prejudice  the  insoIvenL 

3.  A  bill  of  exchange  for  45/.,  dated  30th  October  1858,  bad  been  drawn  by  an  insolvent 
mpon,  and  accepted  by.  A.,  but  in  his  schedule  the  insolvent  described  the  bill  as  drawn  by  A. 
aad  accepted  by  himself,  and  dated  about  November,  1858.  The  insolvent  being  afterwards 
sued  on  this  bill,  pleaded  his  discharge  under  the  Act,  when  the  jury  having  found  upon  the 
eridence  that  the  misdescription  was  by  mistake :  held,  that  the  defendant  was  entitled  to  the 
▼erdict 

3.  SemhU,  per  Orompton,  J.  If  an  insolvent  knows  that  a  bill  of  exchange  on  which  be  is 
liable  has  been  endorsed  over  to  some  person  unknown,  it  is  better  for  him  to  say  so  in  his 
schedule. 

This  was  an  action  on  a  bill  of  exchange  for  45/.,  dated  80th 
October,  1858,  payable  six  months  after  date,  *drawn  by  the  r^ofto 
defendant  on,  and  accepted  by,  Standish  O'Grady,  endorsed  ^ 
by  the  defendant  t«  R.  A.  Worman,  and  by  him  to  the  plaintiff.  The 
defendant  pleaded  his  discharge  under  the  Insolvent  Debtors'  Act, 
1  &  2  Vict.  c.  110. 

At  the  trial,  before  Wightman,  J.,  at  the  Middlesex  Sittings  in 
Easter  Term  of  1860,  it  appeared  that  the  defendant  had  taken  the 
benefit  of  the  Insolvent  Debtors'  Act,  on  which  occasion  he  described 
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in  his  schedule  the  bill  in  question,  and  the  debt  on  which  it  was 
founded,  as  follows : — 


"sa.^:" 

Amonni 

When 
contracted. 

Admitted 
ordiiputod. 

«uy ;  alM  if  the  debt  is  disputed,  the  reamn  tbereoL 

Mr.  Worman, 
129,  Sloane 
Street,  Chelsea. 
Attorney's  clerk, 
Creditor,  No.  24. 

£116  and 

OOStfl. 

1858 
1859 

Admitted. 

Balance  for  money  borrowed  in  various  anma 
from  about  April  1858  to  February  1859.  I 
gave  him  the  following  bills  of  exchange, 
namely,  45/.  drawn  by  Standisb  O'Qrady, 
of  15,  Waloot  Place  West,  Eennington  Road, 
clerk  to  the  Whitehall  Poor  Law  Board  (for 
my  use),  and  accepted  by  me,  dated  aboat 
November  1858,  at  six  months. 

(Here  followed  the  other  bills.) 

There  was  no  other  bill  between  these  parties.  The  plaintiff,  with 
the  view  of  showing  that,  at  the  time  of  signing  his  schedule,  the 
defendant  knew  the  bill  was  not  in  the  hands  of  Worman,  but  of  the 
plaintiff,  gave  evidence  that  notice  of  dishonour  had  been  sent  by  him 
to  the  defendant  by  post ;  and  a  letter  from  Worman  to  the  defendant 
was  produced,  stating  that  he  had  received  notice  of  dishonour  of  the 
bill  from  a  large  firm  in  the  city.  Worman  was  also  examined  as  a 
witness,  and  said  that  in  that  letter  he  mentioned  the  large  house  in 
the  city  as  a  matter  of  form.  The  defendant,  on  the  other  hand, 
deposed  that  at  the  time  in  question  he  had  not  received  the  notice  of 
dishonour,  and  did  not  know  where  the  bill  was.  The  jury  disbe- 
*28n  ^^®^®^  *^®  evidence  ^adduced  by  the  plaintiff,  and  relumed  a 
-•  verdict  for  the  defendant,  saying  that  they  believed  the  mis- 
description of  the  bill  in  the  schedule  to  have  been  by  mistake ;  and 
leave  was  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  on  the 
question  whether  the  bill  was  sufficiently  described*  in  the  schedule 
of  the  defendant,  so  as  to  bar  the  plaintiff  ft-om  bringing  this  action. 

H,  T,  Cole,  in  the  same  term,  obtained  a  rule  nisi  accordingly. 

Dowdeswell  showed  cause. — This  case  turns  on  certain  sections  of 
the  Insolvent  Debtors'  Act,  1  &  2  Vict.  c.  110. 

Sect.  69.  "  Every  prisoner  whose  estate  shall,  by  an  order  to  be 
made  under  this  act,  be  vested  in  the  provisional  assignee  of  the  said 
Court  for  the  Relief  of  Insolvent  Debtors  (whether  upon  his  own 
petition  or  on  the  petition  of  any  such  creditor  as  aforesaid),  shall, 
within  the  space  of  fourteen  days  next  after  such  order  shall  have 
been  made,  or  next  after  notice  in  writing  of  such  order  having  been 
made  shall  have  been  given  to  him,  in  case  such  order  shall  not  have 
been  made  on  his  own  petition,  or  within  such  further  time  as  the 
said  Court  shall  think  reasonable,  deliver  in  to  the  said  Court  a 
schedule,  containing  a  full  and  fair  description  of  such  prisoner,  as  to 
his  name  or  names,  trade  or  trades,  profession  or  professions,  together 
with  the  last  usual  place  of  abode  of  such  prisoner,  and  the  place  or 
places  where  he  has  resided  during  the  time  when  his  debts  were 
contracted ;  and  also  a  fiill  and  true  description  of  all  debts  due  or 


•2821   P"^^^?  ^^®  horn  such  prisoner  at  the  time  of  making  such 
■'   order,  and  of  all  and  every  person  and 


persons  to  *whom 
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sncli  prisoner  shall  be  indebted,  or  who  to  bis  knowledge  or  belief 
shall  claim  to  be  his  creditors,  together  with  the  nature  and  amount 
of  such  dtebts  and  claims  respectively,  distinguishing  such  as  shall  be 
admitted  from  such  as  shall  be  disputed  by  such  prisoner,  &c. ;"  "and 
the  said  schedule  shall  be  subscribed  by  such  prisoner,  and  shall 
forthwith  be  filed  in  the  said  Court,  together  with  all  books,  papers, 
deeds,  and  writings  in  any  way  relating  to  such  prisoner's  estate  or 
effects,  in  his  or  her  possession,  or  under  his  or  her  custody  or  control." 

Sect.  75.  "  After  such  examination  of  any  such  prisoner  as  herein- 
before directed  it  shall  be  lawful  at  such  hearing  or  adjourned  hearing 
as  aforesaid  for  the  said  Court  or  commissioner  or  justices,  upon  such 
prisoner's  swearing  to  the  truth  of  his  schedule,  and  executing  such 
warrant  of  attorney  as  is  hereinafter  directed,  to  adjudge  that  such 
prisoner  shall  be  discharged  from  custody,  and  entitled  to  the  benefit 
of  this  Act,  at  such  time  as  the  said  Court,  or  commissioner,  or  justices 
shall  direct,  in  pursuance  oi'  the  provisions  hereinafter  contained  in 
that  behalf,  as  to  the  several  debts  and  sums  of  money  due  or  claimed 
to  be  due  at  the  time  of  making  such  vesting  order  as  aforesaid  from 
such  prisoner  to  the  several  persons  named  in  his  schedule  as  creditors, 
or  claiming  to  be  creditors,  for  the  same  respectively,  or  for  which 
such  persons  shall  have  given  credit  to  such  prisoner  before  the  time 
of  making  such  vesting  order  as  aforesaid,  and  which  were  not  then 
pavable,  and  as  to  the  claims  of  all  other  persons,  not  known  to  such 
prisoner  at  the  time  of  such  adjudication,  who  may  be  endorsees  or 
holders  of  any  negotiable  security  set  forth  in  such  schedule  so  sworn 
to  as  aforesaid." 

*The  statute  would  be  a  nullity  if  objections  like  the  pre-  pogg 
Bent  were  allowed  to  prevail.  Parties  who  pass  the  Insolvent  ^ 
Debtors'  Court  do  not  keep  copies  of  the  instruments  which  they  are 
bound  to  describe  in  their  schedules ;  so  that  extreme  accuracy  in  the 
description  of  those  documents  cannot  there  be  required.  The  only 
authority  in  point  on  this  subject  is  Nias  v,  Nicholson,  2  C.  &  P.  120 
(E.  C.  L.  R.  vol.  12).  There  an  insolvent,  in  his  schedule,  described 
a  bill  as  drawn  by  himself  on  M.  and  then  in  the  hands  of  D.,  which 
had  in  reality  been  drawn  by  M.  on  the  insolvent,  and  endorsed  over 
by  D.  to  W.  Lord  Tenterden,  C.  J.,  in  summing  up  to  the  jury,  said, 
'*  As  in  the  case  of  bills,  they  may  be  endorsed  over  without  his"  (the 
insolvent's)  ''knowledge,  and  therefore  he  may  not  know  the  actual 
holders,  it  is  sufficient  that  he  describe  the  bill  so*  as  to  show  what  bill 
it  is,  and  through  whom  it  has  passed."  *  *  *  <*  I  shall  leave  the 
case  to  you  in  this  way, — if  you  think  that  the  bill  mentioned  in  the 
schedule  is  intended  and  meant  for  this  same  bill,  and  that  the  mis- 
description is  a  mistake,  and  not  intended  to  deceive  any  one,  then 
the  verdict  ought  to  be  for  the  defendant ;  but  if  you  think  that  this 
was  not  the  bill  meant,  or  that  if  it  was  the  bill  meant,  the  change  in 
the  description  was  made  to  deceive  or  defraud  any  one,  then  the  ver- 
dict should  be  for  the  plaintiff."  (He  was  then  stopped,  the  Court 
saying  that  they  were  not  aware  of  the  finding  of  the  jury  when  they 
granted  the  rule.) 

Hawkins  and  S,  T,  Cole,  in  support  of  the  rule. — 1.  The  letter  and 
evidence  of  Worman  show  that  he  was  wrongly  described  in  the  de- 
fendant's schedule  as  holder  of  this  bill  of  exchange,  and  that  the 
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♦9841  P^^^^*^^  ought  to  have  ♦been  described  as  the  holder  of  it.  At 
-'  least  the  evidence  establishes  that  the  defendant  was  aware 
that  the  bill  was  endorsed  over  by  Worman  to  some  person  unknown 
[WiQHTMAN,  J. — Worman  says,  in  his  letter,  that  he  received  notice 
of  dishonour  of  it  from  '*  a  large  firm  in  the  city."  That  could  not 
mean  the  plaintiff.  He  also  said  that  he  only  put  that  in  his  letter  as 
matter  of  form.]  In  Beck  v.  Beverly,  11  M.  &  W.  845,  848, f  Parke, 
B.,  says:  " The  proper  course  is  to  insert  the  holder's  name  in  the 
schedule,  or  to  state  that  he  is  not  known ;  otherwise  it  is  no  discharge 
against  the  holder."  [Crompton,  J. — The  judgment  of  Lord  Camp- 
bell, C.  J.,  in  Booth  v.  Goldman,  IE.  &  E.  414,  seems  to  show  thai 
those  remarks  of  Parke,  B.,  only  mean  that  the  party  shall  give  as 
full  a  disclosure  as  he  can.] 

2.  The  original  parties  to  this  bill  of  exchange  are  misdescribed  in 
the  schedule ;  the  drawer  being  erroneously  stated  to  be  the  acceptor, 
and  the  acceptor  the  drawer.  Sect.  93  of  the  statute  excuses  the 
insolvent  if  he  mistakes  the  amount  of  a  debt,  claim,  or  balance ;  but 
no  other  misdescription  is  excused.  [Wightman,  J.^— It  must  always 
be  a  question  of  degree.  If  extreme  accuracy  were  required,  the 
omission  of  a  letter  would  be  fatal.]  Nias  v.  Nicholson  was  not  de- 
cided on  this  statute,  but  on  the  old  Act,  1  G.  4,  c.  119,  s.  6.  [Black- 
burn, J. — There  is  no  material  difference  in  the  language  of  the  two 
statutes.]  In  Kemp  v.  Hurry,  11  Exch.  47,t  the  defendant  had  ac- 
cepted a  bill  for  261.  la,  6rf.,  drawn  by  W.,  as  a  renewal  of  a  bill 
accepted  by  the  defendant's  partner.  The  defendant  petitioned  the 
Insolvent  Debtors'  Court,  and  named  in  his  schedule  as  creditors  the 
representatives  of  W.,  who  was  dead,  with  this  description,  "Amount 
^QOK-i  *of  debt,  80Z.  These  creditors  hold  a  bill  of  exchange  drawn 
J  by  self  and  partner,  and  afterwards  renewed  by  self."  It  was 
held  that  the  bill  was  not  properly  described  in  the  schedule.  In 
delivering  the  judgment  of  the  Court,  Piatt,  B.,  said:  ''There  is 
nothing  on  the  face  of  this  description  which  would  enable  any  one 
reasonably  to  say  that  the  bill  on  which  this  action  is  brought  is  set 
forth  in  the  schedule."  Martin,  B.,  added:  "In  reality,  all  that  is 
mentioned  in  the  schedule  respecting  this  bill  is.  that  it  is  a  renewal, 
and  afterwards  renewed  by  self.  To  hold  such  a  description  sufficient 
would  be  to  substitute  a  verbal  statement  for  a  written  document." 
Nias  v.  Nicholson,  2  C.  &;  P.  120  (E.  C.  L.  R.  vol.  12),  was  cited  in 
that  case.  [Wightman,  J. — In  Kemp  v.  Hurry,  there  was  a  mistake 
in  the  amount :  moreover,  the  bill  was  not  described  as  accepted  by 
any  one.]  In  Lambert  v.  Smith,  11  C.  B.  358  (E.  C.  L.  B.  vol.  73), 
the  action  was  upon  a  bill  accepted  by  the  defendant,  payable  to  the 
plaintiffs  or  order ;  and  the  defendant,  having  in  hid  schedule  stated 
the  name  of  his  original  creditor  and  described  the  debt,  added,  "  I 
gave  my  acceptance  to  a  bill  drawn  by  him  16th  February  1849,  at 
thirty-five  days,"  it  was  held  that  the  plaintiflfe,  not  being  named  as 
holders,  the  defendant  was  not  discharged  as  to  their  claim  upon  the 
bill.  [Blackburn,  J. — That  case  was  decided  on  the  authority  of 
Pugh  V.  Hookham,  5  C.  &  P.  379  (E.  C.  L.  R.  vol.  24),  which  does  not 
bear  it  out.]  [They  also  cited  Symons  v.  May,  6  Exch.  707, f  under 
the  Indian  Insolvent  Debtors'  Act,  11  &  12  Vict.  c.  21,  Franklin  v. 
Beesley,  1  E.  &  E.  425,  and  Bircham  v.  Walker,  1  L.  T.  N.  S.  191.] 
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♦CocKBURN,  C.  J. — Two  objections  are  taken  to  the  descrip-  r*oog 
tion  of  this  bill  of  exchange  in  the  schedule  filed  by  the  •- 
defendant  when  passing  through  the  Insolvent  Debtors'  Court,  by 
reason  of  which  it  is  contended  that  the  plaintiff  can  still  recover  on 
the  bill.  One  is  that  the  bill  is  incorrectly  described,  in  this,  that  it 
is  described  as  a  bill  **  accepted  by  the  defendant,"  and  **  drawn  by 
Standish  O'Grady,"  whereas  in  fact  it  was  "  drawn"  by  the  defendant 
and  "  accepted"  by  O'Grady.  The  second  objection  is,  that  a  person 
of  the  name  of  Worman  is  described  as  endorsee  and  holder  of  the 
bill,  whereas  in  fact  it  had  been  made  over  to  the  plaintift'  by  endorse- 
ment. 

As  to  the  first  objection,  this  case  is  governed  by  the  ruling  in  Nias 
V.  Nicholson.  That  case,  although  only  a  Nisi  Prius  decision,  was 
adopted  by  the  profession  as  sound  doctrine ;  it  has  been  considered 
good  law  ever  since ;  and  is,  I  think,  founded  on  a  substantial  basis. 
The  Insolvent  Debtors'  Act  requires,  as  a  condition  of  exoneration 
from  a  debt,  that  the  party  shall  give  "  a  full  and  true  description"  of 
it.  But  these  words  must  receive  a  reasonable  interpretation;  thus, 
for  instance,  a  mere  inaccuracy  in  the  description,  unaccompanied  by 
anyintent  to  deceive,  and  not  calculated  to  deceive,  will  not  vitiate  it. 

The  result  and  effect  of  the  cases  on  this  subject  is  truly  stated  by 
my  brother  Byles,  in  his  well-known  book  on  Bills  of  Exchange,  p. 
415  (7th  ed.),  and  his  conclusions  are  perfectly  consistent  with  reason. 
He  says,  "If  the  bill  be  substantially  described  in  the  schedule,  an 
unintentional  mistake  in  the  description,  *either  of  the  bill  or  r*oft7 
of  the  parties  to  it,  will  not  prejudice  the  insolvent."  Nias  v.  '- 
Nicholson,  2  0.  &  P.  120  (E.  0.  L.  R.  vol.  12),  as  I  have  said,  governs 
this  case.  All  the  cases  referred  to  in  the  argument  by  the  plaintiff's 
counsel  are  distinguishable  from  that  case.  None  of  them  have  gone 
the  length  of  overruling  it  or  (as  I  think)  impeaching  the  soundness 
of  the  doctrine  contained  in  it.  There  is  therefore  nothing  in  the 
first  objection. 

Then  it  is  said  the  plaintiff  was  holder  of  this  bill,  and  should 
have  been  so  described  by  the  defendant  in  the  schedule.  If  it  were 
known  to  the  defendant  that  the  bill,  which  the  schedule  describes  as 
being  in  the  hands  of  Worman  as  holder,  was  in  the  hands  of  the 
plaintiff,  the  objection  would  have  been  well  founded.  But  that  is 
not  the  case  here :  at  all  events,  whether  the  defendant  was  aware  of 
that  fact  would  be  a  question  for  the  jurv.  The  statute  only  requires 
that  a  man  who  is  describing  debts  which  he  owes  shall  describe  the 
persons  whom  he  knows  or  believes  to  be  his  creditors.  If  he  has 
given  a  bill  of  exchange  to  A.,  which  is  endorsed  to  B.,  but  the  insol- 
vent does  not  know  that,  and  has  no  reason  to  believe  that  such  was 
the  case,  he  is  not  to  lose  the  benefit  of  the  Act  on  that  account. 

It  is  true  that  in  this  case  there  is  some  evidence  of  notice  by  Wor- 
man to  the  defendant  that  the  bill  was  in  the  hands  of  a  mercantile 
firm  in  the  city.  But,  on  the  other  hitod,  Worman  admitted  in  evi- 
dence that,  when  he  sent  that  notice  to  the  defendant,  it  was  not  meant 
as  a  reality,  but  as  a  matter  of  form,  in  order,  it  would  seem,  to 
stimulate  the  defendant  to  take  up  the  bill ;  in  other  words,  that  it 
was  a  mere  delusion.    Possibly  it  may  have  been  so  taken  by  the 
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*2881  ^®f*^^^^^^  5  *^d  *I  cannot  blame  him  for  looking  at  it  as  a  piece 
-'  of  form,  when  such  is  the  account  given  of  it  by  Worman 
himself.  At  all  events  the  question  was  one  of  fact  for  the  jury ;  and, 
if  the  point  had  been  made,  it  would  have  been  left  to  them  to  say 
whether  such  was  the  belief  of  the  insolvent  at  the  time  he  signed  his 
schedule,  i.  e.,  whether  he  believed  at  that  time  that  the  bill  had  got 
into  the  hands  of  another  holder.  That  was  not  left  to  the  jury,  nor 
was  it  asked  to  be  left  to  them,  and  we  cannot  assume  the  fact  against 
the  defendant,  especially  as  we  think  that,  if  that  question  had  been 
left  to  the  jury,  they  would  have  found  in  his  favour.  The  second 
ground  of  objection,  therefore,  also  fails,  and  this  rule  must  be  dis- 
charged. 

WiGHTMAN,  J.-^I  am  entirely  of  the  same  opinion  on  both  points, 
and  for  the  reasons  given  by  my  Lord  Chief  Justice.  If  the  defendant 
had  adopted,  in  his  schedule,  the  description  of  this  bill  suggested 
by  Worman,  there  might  have  been  ground  for  calling  it  a  misdescrip- 
tion. 

Crompton,  J. — ^I  am  of  the  same  opinion.  On  the  first  point  we 
ought  to  be  governed  by  Nias  v,  Nicholson,  2  C.  &  P.  120  (E.  0.  L.  B. 
vol.  12),  and  I  think  the  way  in  which  my  brother  Byles  lays  down 
the  law  on  this  subject  in  his  Treatise  on  Law  of  Bills  of  Exchange 
(p.  416,  7th  ed.),  is  right.  I  think  this  bill  was  substantially  described 
according  to  the  principle  laid  down  by  Lord  Tenterden,  0.  J.,  in 
Nias  V.  Nicholson, — that  the  defendant  was  entitled  to  his  discharge 
unless  the  jury  thought  the  description  likely  to  mislead.  The  case 
is  put  before  us  plainly  on  the  ground  that  this  is  such  a  misdescrip- 
*2891  *^^^  ^®  vitiates  the  ^discharge,  but  we  must  remember  that  that 
-'  case  was  decided  thirty -five  years  ago,  and  has  been  acted  on 
by  the  profession  ever  since ;  and,  I  must  conclude,  was  not  intended 
to  be  overruled  by  the  legislature  in  the  subsequent  enactments  on 
this  subject.  I  have  a  strong  impression  that,  when  the  law  is  settled 
in  a  particular  way  by  decisions  of  the  Courts,  the  legislature  must 
be  supposed  to  have  adopted  the  law  as  so  settled  if  they  afterwards 
use  the  same  words  in  an  enactment.  We,  therefore,  ought  not  to 
interfere  with  that  case,  which  is  very  good  sense.  And  I  agree  with 
my  brother  Wightman,  that  if  the  defendant  had  adopted  the  descrip- 
tion suggested  by  Worman,  it  would  have  been  a  misdescription. 

As  to  the  point  how  the  defendant  ought  to  have  acted  if  he  had 
knowledge  of  subsequent  endorsements  of  the  bill,  but  not  of  the 
names  of  the  endorsees,  we  need  not  decide  that  in  this  case ;  for  the 
defendant  did  not  know  that  the  bill  was  endorsed  over.  Looking  at 
the  language  of  sect.  69,  it  may  be  that,  where  there  are  unknown 
creditors  it  would  be  better  for  the  insolvent  to  say  so  in  his  schedule ; 
but  whether  he  is  bound  to  say  so  is  another  question. 

Blackburn.  J. — I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Bule  discharged. 
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*MOODY  V.  The  LONDON,  BRIGHTON,   and    SOUTH   .^^ 
COAST  Railway  Company.    May  24.  ^  ^^ 

Evidence. — Proof  of  agency. 
In  an  ution  against  a  railway  Company  to  recOTer  a  piece  of  superfluous  land  which  the 
Company  were  hound  to  dispose  of  within  ten  years  after  it  had  been  acquired  by  them,  the 
plaintiff  proposed  to  show  that,  thirteen  years  after  that  time,  the  Company  put  the  land  up  for 
sale  by  public  auction  as  superfluous  land.  In  order  to  proye  this,  the  auctioneer  was  called 
as  n  witness,  who  deposed  that  he  had  reoeiTcd  his  instructions  for  the  sale  from  one  of  the 
directors  of  the  Company,  and  also  from  a  person  who  had  acted  as  their  solicitor  on  former 
sales  of  land :  held,  that  this  was  not  even  prim&  fade  proof  that  the  sale  was  by  the  anthority 
of  the  Company;  although  more  than  twelve  months  had  elapsed  between  the  sale  and  the 
trial. 

Ejkctmbnt,  brought  7th  June,  1860,  to  recover  a  small  piece  of 
land  adjoining  the  line  of  the  old  Croydon  and  Epsom  Railway. 

At  the  trial,  before  Blackburn,  J.,  at  the  Surrey  Summer  Assizes 
of  1860,  it  appeared  that,  on  the  29th  July,  1844,  The  Croydon  and 
Epsom  Railway  Company  was  incorporated  by  statute  7  &  8  Vict.  c. 
xcii.,  which  contain^  the  following  provisions  (analogous  to  sect. 
127  of  the  Lands  Clauses  Consolidation  Act,  1845,  8  &.9  Vict.  c.  18). 
Sect.  216.  "  And  for  the  purpose  of  making  provision  respecting 
the  sale  of  lands  acquired  by  the  Company  under  the  provisions  of 
this  Act,  but  which  shall  not  be  required  for  the  purposes  thereof,  be 
it  enacted,  that  the  Company  shall  sell  all  such  superfluous  lands  in 
such  manner  as  they  may  deem,  most  advantageous,  and  convey  the 
same  to  the  purchasers  thereof  by  deed  under  the  common  seal  of  the 
Company,  and  a  receipt  under  such  common  seal  shall  be  a  sufficient 
discharge  *to  the  purchaser  of  any  such  lands  for  the  purchase-  r*29i 
money  in  such  receipt  expressed  to  be  received ;  and  such  sales  '- 
and  conveyances  shall  take  place  within  ten  years  after  the  passing 
of  this  Act." 

Sect.  217.  "And  be  it  enacted,  that  if  the  Company  do  not  sell 
such  superfluous  lands  within  the  period  aforesaid,  then  such  lands 
remaining  unsold  at  the  expiration  of  such  period  shall  thereupon 
vest  in  and  become  the  property  of  the  owners  of  the  lands  adjoining 
thereto,  in  proportion  to  the  extent  of  their  lands  respectively  adjoin- 
ing the  same." 

By  Stat.  9  &  10  Vict.  c.  cclxxxiii.,  passed  27th  July,  1846,  The 
Croydon  and  Epsom  Railway  Company,  and  some  other  companies, 
were  consolidated  under  the  name  of  The  London,  Brighton,  and 
South  Coast  Railway  Company.  The  land  in  question  was  acquired 
by  the  Company  in  1846,  and  the  plaintiff,  who  was  entitled  as  trustee 
for  some  other  parties  to  a  strip  of  land  running  by  the  side  of  it, 
claimed  this  land  as  superfluous  land,  unsold  within  ten  years,  as 
required  by  the  Act. 

In  order  to  prove  that  the  land  had  not  been  disposed  of  within 
that  time,  the  plaintiff,  besides  other  evidence,  proposed  to  show  that 
in' June,  1859,  the  Company  had  put  up  this  and  other  lands  for  sale 
bv  public  auction,  as  superfluous  lands ;  and  for  this  purpose  called 
Mr.  Fuller,  an  auctioneer,  to  prove  the  conditions  of  sale  on  that  occa- 
sion, which  stated  the  intended  sale  to  be  by  the  Company.  Mr.  Fuller 
deposed  that  he  received  instructions  for  that  sale  from  a  Mr.  Scott 
who  was  a  director  of  the  Company,  and  also  from  a  Mr.  Faithful, 
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who,  on  the  occasion  of  former  sales,  had  acted  as  solicitor  of  Ae 
^*^2*\  Company,  and  was  present  at  the  sale  in  question.  *He  was 
-'  also  present  at  the  trial  defending  the  action  for  the  Company, 
but  was  not  called  as  a  witness.  On  this  evidence  it  was  objected  that 
there  was  no  sufficient  proof  of  authority  given  by  the  Compaay  to 
sell  the  land,  but  the  learned  Judge  ruled  there  was  primfi  facie  evi- 
dence of  it.  The  case  then  proceeded,  and  a  verdict  was  returned  for 
the  plaintiff,  with  leave  to  the  defendants  to  move  to  enter  a  nonsuit 
on  another  point,  to  which  it  is  unnecessary  to  refer. 

Bovill  in  Michaelmas  Term  1860,  obtained  a  rule  nisi  on  the  point 
reserved,  and  also  for  a  new  trial,  on  the  ground  that  the  above  evi- 
dence had  been  improperly  received. 

Lush  and  ^rth  showed  cause. — There  was  reasonable  evidence  that 
this  sale  was  by  the  authority  of  the  defendants.  Whatever  wonld 
operate  to  induce  belief  in  the  mind  of  a  reasonable  man  is  admissi- 
ble as  legal  evidence.  [Cockburn,  C.  J. — ^That  proposition  is  too 
broad.  I  wish  the  law  were  so.]  A  Company,  being  an  unsubstan- 
tial thing,  can  only  act  through  the  agency  of  others ;  and  companies 
usually  act  by  their  officers,  or  one  of  their  body,  for  which  purpose 
no  corporate  act  is  necessary.  Mr.  Scott  was  'in  the  position  of  a 
tenant  of  land  acting  for  his  co-tenant,  or  a  trustee  acting  for  a  cestui 
que  trust.  [Wio-htman,  J. — Those  cases  are  different  from  this.  It 
has  been  held  that  a  declaration  or  admission  by  a  private  member  of 
a  corporation  is  not  evidence  against  the  body  .(a)]  Then  as  to  Mr. 
*2931  ^^^^^^'  ^^  acted  as  solicitor  to  the  ^Company  on  other 
^  occasions,  and  the  fact  of  a  person  acting  in  a  giy&a  capacity 
is  evidence  of  his  having  been  authorized  to  do  so.  [Cockburn, 
C.  J. — ^Tbat  is  in  matters  of  a  public  natura  Would  it  be  sufficient 
prim4  facie  evidence  against  the  Company,  in  an  action  by  Fuller  for 
work  and  labour  in  effecting  this  sale,  that  on  former  occasions  they 
had  employed  the  solicitor  who  gave  him  his  instructions  on  the  pre- 
sent occasion  ?]  Perhaps  not ;  but  this  sale  was  public  and  notorious. 
[COCKB0RN,  C.  J. — "  Notorious"  is  a  dangerous  word.(*)]  Even  if 
the  Court  should  think  this  evidence,  strictly  speaking,  inadmissible,  it 
ought,  in  the  exercise  of  its  discretion,  to  refuse  a  new  trial,  as  there 
was  ample  evidence  of  authority  without  it.  [Cockburn,  C.  J. — You 
might  easily  have  supplied  the  necessary  evidence  by  asking  for  an 
adjournment.] 

Bovill  and  Denman,  in  support  of  the  rule,  were  stopped  by  the 
Court. 

Cockburn,  C.  J. — This  rule  must  be  made  absolute  for  a  new  trial, 
on  the  ground  that  these  conditions  of  sale  were  improperly  received 
in  evidence.  I  very  much  regret  this,  because  no  moral  doubt  what- 
ever can  be  entertained  of  the  fact  of  Mr.  Fuller  having  put  them 
forth  by  the  authority  of  the  Company.  But  because  the  moral  proof 
of  a  matter  is  convincing  and  conclusive,  we  must  not  on  that  account 
lose  sight  of  those  principles  by  which  the  sufficiency  of  legal  proof 
is  governed. 

(a)  See  ace.  8  Stark.  Br.  798,  8d  ed. ;  Mayor  of  London  v.  Long,  1  Campb.  21,  24. 
(6)  In  H.  7  Bd.  8,  4  A.,  pi.  7,  Herle,  C.  J.,  fayt :  "  Noaa  ne  poiomooa  paa  aler  «  jngOMnt  nr 
noWrie  ohoae,  eins  aeloniiiie  oe  qnt  le  pfooM  eet  dcrant  aoni  maiiMt.'' 
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Here  all  turns  on  the  question  whether  Mr.  Fuller,  *when  (-#094 
he  put  forth  these  conditions,  had  the  authority  of  the  Com-  *• 
pany  for  so  doing.  The  only  proof  of  that  was  that  he  received  his 
instructions  from  a  director  of  the  Company,  and  from  another  person 
who  usually  acted  as  solicitor  of  the  Company.  Now  it  does  not 
follow  that  because  Mr.  Scott  acted  in  this  matter  as  director  of  the 
Company,  he  had  authority  to  do  so  from  the  corporate  body  of  which 
he  was  only  an  individual  member.  With  respect  to  the  solicitor, 
Mr.  Faithful — although  it  was  shown  that  he  had  acted  for  the  Com- 
pany on  the  occasion  of  former  sales,  a  circumstance  which  morally 
would  go  far  to  satisfy  us  of  his  having  had  authority  to  do  so  in  the 
present  instance,  it  does  not  establish  the  proposition  in  a  legal  point 
of  view.  Th^re  is  an  obvious  distinction  between  a  general  authority 
and  an  authority  relating  to  a  particular  transaction  (many  instances 
of  agency  might  be  referred  to  in  proof  of  this).  A  man  employs  a 
solicitor,  and  even  calls  him  his  solicitor,  but  that  does  not  give  that 
person  authority  to  bind  him  in  a  particular  instance.  Here  nothing 
was  proved  except  that,  on  other  occasions,  Mr.  Faithful  acted  as 
sohcitor  of  the  Company.  But,  to  enable  him  to  bind  the  Company 
as  to  this  particular  sale,  he  would  have  required  an  express  autho- 
rity in  the  particular  case,  and  it  was  not  because  he  had  acted  on 
former  occasions  that  we  can  legally  infer  that  he  had  the  slightest 
authority  to  sell  these  lands.  The  position  of  a  solicitor  in  such  -cases 
is  too  clear  to  require  further  illustration,  and  it  can  make  no  diflfer- 
ence  whether  he  is  acting  for  a  company,  or  for  an  individual.  Then, 
as  Mr.  Fuller's  authority  was  derived  from  Mr.  Scott  and  Mr.  Faith- 
fid,  there  was  no  primll  facie  proof  of  agency  for  the  Company  which 
called  for  an  answer. 

*At  one  time  during  the  argument  I  was  disposed  to  think  r^ooK 
that,  as  twelve  months  had  elapsed  between  the  sale  and  the  ^ 
trial,  the  fact  of  the  transaction  having  been  undisturbed  during  that 
time  might  be  a  ground  for  inferring  that  it  had  come  to  the  know- 
ledge of  the  Company,  and  that  they  must  be  taken  to  have  acquiesced 
in  it.  But,  on  further  consideration,  I  am  satisfied  that  this  would  be 
going  too  far.  In  the.  absence  of  evidence  of  the  purchase-money 
having  been  received  by  them,  or  of  a  conveyance  having  been  drawn 
up,  or  anything  respecting  the  transaction  having  come  to  their 
knowledge,  we  should  not  be  justified  in  drawing  such  an  inference. 

As  I  have  already  said,  I  come  to  this  conclusion  with  great  regret ; 
for  the  evidence  in  question  was  either  Superfluous,  or,  if  necessary, 
the  deficient  portion  q{  it  could  have  been  completed  with  little  extra 
trouble.  It  is  important,  however,  that  we  abide  by  the  principles 
and  rules  which  have  been  hitherto  maintained  as  to  the  suflSciency 
of  legal  proof. 

It  will  therefore  be  unnecessary  to  say  anything  on  the  other  mat- 
ter, which  must  now  be  left  to  be  settled  on  some  future  occasion. 

WiGHTMAN  and  Blackburn,  Js.,  concurred. 

Cbompton,  J.,  had  left  the  Court 

Bule  absolute  for  a  new  trial. 
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»„Q„,      •ADELINA  HEYS  v.  EDWIN  JAMES  TINDALL. 
-^^^J  May  25. 

Duty  of  house  agent. — Introducing  insohent  tenant. 
The  plaintiff  employed  the  defendant  ae  honae  agent  to  let  a  house  for  her  on  eommisiioB. 
In  an  action  for  introdncing  an  insolvent  tenant :  held,  that  it  was  properly  left  to  the  jury 
upon  the  evidence  to  say  whether  it  was  part  of  the  defendant's  retainer  to  make  reasonabla 
inqniries  as  to  the  eligibility  of  the  tenant. 

The  declaration  stated  that  in  consideration  that  the  plaintiff,  at 
the  request  of  the  defendant,  employed  him  as  her  house  agent  for  the 
purpose  of  letting  or  procuring  for  the  plaintiff  a  tenant  for  a  certain 
furnished  house  and  premises  of  the  plaintiff,  for  commission  and 
rew.ard  to  him  the  defendant,  the  defendant  undertook  and  engaged 
with  the  plaintiff  that  he  would  use  due  care  and  attention  as  such 
house  agent,  in  and  about  the  procuring  such  a  tenant,  and  in  and 
about  ascertaining  or  endeavouring  to  ascertain,  before  letting  the 
said  house  and  premises  to  any  person  introduced  and  recommended 
by  him  to  the  plaintiff,  that  such  person  was  a  fit,  proper,  respectable, 
and  solvent  person  to  become  tenant  of  the  said  house  and  premises : 
Yet  the  defendant  did  not  use  such  due  care  and  attention  as  such 
house  agent,  but  introduced  and  recommended  to  the  plaintiff  as  a 
tenant  for  the  said  house  and  premises  one  T.  E.,  and  afterwards,  as 
such  house  agent  of  the  plaintiff,  let  the  said  house  and  premises  to 
the  said  T.  E.  without  using  due  care  and  attention  in  and  about 
ascertaining  or  endeavouring  to  ascertain  that  he  the  said  T.  E.  was 
such  fit,  proper,  respectable,  and  solvent  person  as  aforesaid,  and, 
on  the  contrary,  well  knowing  (as  the  fact  was)  that  the  said  T.  E. 
*2<)71  ^^  °^^  *  ^*  ^^  proper  person  to  become  such  tenant,  *and 
^  was  neither  respectable  nor  solvent.  Averment  of  special 
damage;  &c. 

Pleas.  1.  That  the  defendant  did  not  undertake  or  engage  as 
alleged.  2.  That  he  did  use  such  due  care  and  attention  as  such 
house  agent,  according  to  his  undertaking  in  that  behalf. 

Issues  on  the  pleas. 

On  the  trial,  before  before  Blackburn,  J.,  at  the  London  Sittings 
after  Easter  Term,  it  appeared  that  the  defendant,  who  was  an 
auctioneer,  called  upon  the  plaintiff  to  know  whether  she  would  let 
the  house  mentioned  in  the  declaration,  and  introduced  T.  E.  to  her  as 
a  tenant,  and  handed  to  her  his  references.  The  subsequent  negotia- 
tions as  to  letting  the  house*  were  conducted  between  the  plaintiff  and 
T.  E.,  and  ended  in  his  becoming  her  tenant.  He  paid  the  first 
quarter's  rent  only,  and  became  insolvent.  The  defendant  sent  in  an 
account  to  the  plaintiff,  charging  five  per  cent,  commission  on  letting 
the  house  and  for  collecting  the  first  quarter's  rent. 

The  learned  Judge  left  two  questions  to  the  jury.  First :  Was  it 
upon  the  evidence  part  of  the  defendant's  employment,  for  whiclx  he 
was  to  earn  commission,  that  he  should  make  reasonable  inquiries  as 
to  the  eligibility  of  the  tenant  ?  And  he  directed  them  that  if  it  was 
no  part  of  the  duty  of  the  defendant  to  look  into  the  references  he  was 
entitled  to  a  verdict.  But  if  they  were  of  opinion  that  it  was  part  of 
his  duty  to  make  reasonable  inquiries  as  to  the  eligibility  of  the 
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tenant,  then  they  were  to  consider  whether  he  had  made  those  reason 
able  inquiries. 

The  jury  said  that,  according  to  the  retainer  by  the  plaintiff*  the 
defendant  was  bonnd  to  make  reasonable  *inquiries  as  to  the   r+ooQ 
eligibility  of  the  tenant,  and  that  he  had  not  made  them ;  and   •■ 
gave  a  verdict  for  the  plaintiflF,  damages  28t  6a.  Sd. 

Petersdorff,  Serjt.,  moved  for  a  rule  calling  upon  the  plaintiflF  to^show 
cause  why  there  should  not  be  a  new  trial  on  the  ground  that  there 
was  no  evidence  to  go  to  the  jury.— There  was  no  evidence  of  any 
express  bargain  that  the  defendant  would  do  more  than  be  the  medium 
of  communication  between  the  plaintiflT  and  a  tenant.  And  there  is 
no  implied  undertaking  from  the  nature  of  the  employment  of  a  house 
agent,  that  he  guaranties  the  solvency  or  eligibility  of  a  tenant.  His 
duty  is  simply  to  use  reasonable  care  to  introduce  to  the  person  who 
employs  him  a  solvent  or  competent  tenant.  [Cockburn,  C.  J. — The 
house  agent  must  use  reasonable  care  and  diligence  in  ascertaining 
the  condition  of  a  person  before  he  introduces  him  to  the  landlord  as 
a  tenant.  It  cannot  be  supposed  that  the  commission  of  five  per  cent, 
is  to  be  paid  for  only  putting  the  name  of  the  owner  and  the  particu- 
lars of  the  premises  upon  the  house  agent's  books  for  the  information 
of  those  who  may  come  to  make  inquiries  at  his  oflBce.  Crompton, 
J. — When  the  owner  of  a  house  proposes  to  a  house  agent  that  he 
should  find  a  tenant  for  him,  it  is  meant  that  he  should  find  a  fit  and 
proper  tenant.  Wightman,  J. — What  does  the  house  agent  receive 
his  commission  for,  except  for  making  inquiries  as  to  the  fitness  of  the 
tenant  ?]  The  house  agent  only  introduces  a  tenant  to  the  landlord : 
it  is  the  duty  of  the  landlord  to  make  inquiries  as  to  the  reapectability 
of  the  tenant.  [Crompton,  J. — If  a  broker  introduces  a  notoriously 
bad  customer  to  his  employer,  an  action  would  lie  for  negligence. 
The  jury  may  collect  from  the  circumstances  *what  the  under-  r*9oq 
taking  of  the  defendant  was.  Blackburn,  J. — If  an  attorney  ^ 
is  employed  to  procure  a  mortgage  security,  he  undertakes  to  ascertain 
that  the  title  is  good  and  that  it  is  a  sufficient  security  .(a)] 

Per  Curiam. — (Cockburn,   C.  J.,  Wightman,  Crompton,  and 
Hill,  Js.)  Rule  refused 

(a)  Sde  Hajne  v.  Rhodes,  8  Q.  B.  Z42. 


CUSACK  and  Others  v.  ROBINSON.    May  25. 

Statute  of  Frauds,  29  Car,  2,  c.  3,  s.  17 .—Acceptance  and  receipt  of  goods, 
\.  la  order  to  satisfy  the  Statute  of  Frauds,  29  Car.  2,  c.  S,  s.  17,  there  must  be  both  aa 
aooeptance  of  the  goods,  or  part  of  them,  and  an  actual  receipt  of  them. 
'  2.  In  order  to  satisfy  the  same  enactment  it  is  not  necessary  that  the  acceptance  of  the  goods 
should  follow  or  foe  •contemporaneous  with  the  receipt  of  them ;  aa  aoeeptanoe  prior  to  the 
reeeipt  will  suffice. 

3.  In  an  actioc  for  goods  sold  and  delirered,  it  appeared  that  the  defendant  went  to  the 
plaintifGs  at  Liverpool,  and  said  he  wanted  to  buy  from  150  to  200  firkins  of  butter.  He  then 
went  with  one  of  them  to  their  cellar,  where  he  was  shown  a  lot  of  156  firkins,  six  of  which  he 
opened  and  inspected.  Afterwards,  on  the  eame  day,  the  plaintiffs  and  defendant  made  a  verbal 
agreement,  by  which  the  defendant  agreed  to  buy  that  specific  lot  at  77*.  per  cwt  When  tfa& 
price  had  been  agreed  on,  the  defendant  took  a  card  on  whlofa  his  name  and  address^ in  London^ 

Digitized  by  VjOOQIC 


299  CUSACK  v,  ROBINSON.    T.  T.  1861. 

w«te  written  **  Bdmand  Robinson,  1,  Wellington  Street,  LcHidon  Bridge,  LondoD,*'  uid  wrot9 
on  it  "  156  firkins  batter  to  be  delirered  at  Fenning's  Wharf,  Tooley  StreeK"  He  gaye  this  to 
the  plaintiffs,  and  at  the  same  time  said  that  his  agents,  Messrs.  C,  at  LiTerpooI,  weald  give 
directions  how  the  goods  were  to  be  forwarded  to  Fenning's  Wharf.  The  plaintiffs,  by  C.'a 
directions,  deliyered  the  butter  to  P.'s  carts  to  be  forwarded  to  the  defendant  at  Fenning'a 
Wharf.  <^  The  plaintiff  sent  an  iuToiee,  dated  the  25th  October  I860,  to  the  address  on  the 
defendant's  card.  He  receiTed  in  answer  a  letter  purporting  to  come  from  a  elerk  in  tiie 
defendant's  offiee,  acknowledging  the  receipt  of  the  invoice,  and  stating  that,  on  the  defendant's 
return,  he  would  no  doubt  attend  to  it.  A  clerk  at  Fenning's  Wharf  proved  that  Messrs. 
Fennings  stored  goods  for  their  customers,  and  had  a  bvtter  warehottse ;  thai  the  defendant 
had  used  the  warehouse  for  fifteen  years,  and  was  in  the  habit  of  keeping  his  butters  there  till 
be  sold  them.  On  tbe  26th  October  P.  A  Co.  had  delivered  apart  of  the  156  firkins  in  question 
at  the  warehouse,  and  delivered  the  residue  afterwards,  fhe  witness  could  net  say  whether 
any  one  came  to  inspect  them  or  not,  but  he  proved  that  they  were  delivered  up  by  Fenning 
to  P.  A  Co.  under  a  delivery  order  from  the  defendant,  dated  27th  October.  Held,  that  thera 
was  evidence  of  an  acceptance  and  actual  receipt  sufficient  to  satisfy  the  statute. 

Declabation  for  goods  sold  and  delivered,  and  goods  bargained 
and  sold.  Plea,  never  indebted.  At  the  trial,  before  Blackburn,  J., 
at  the  Liverpool  Winter  Assizes  in  1860,  it  appeared  that  the  defend- 
ant, who  was  a  London  merchant,  on  the  24th  October,  1860,  at 
Liverpool,  called  on  the  plaintiffs,  who  are  importers  of  Canadian 

S reduce,  and  said  he  wanted  to  buy  from  150  to  200  firkins  of  Cana- 
ian  butter.  He  then  went  with  one  of  the  plaintiffs  to  their  cellar, 
where  he  was  shown  a  lot  of  156  firkins  of  butter,  "Ex-Bohemian," 
belonging  to  the  plaintiflfe,  which  he  then  had  the  opportunity  of 
inspecting,  and  in  fact  he  did  open  and  inspect  six  of  the  firkins  in 
that  lot.  After  that  examination,  they  went  to  another  cellar  to  see 
other  butter,  which  however  did  not  suit  the  defendant.  At  a  later 
period  of  the  same  day,  the  plaintiflfe  and  the  defendant  made  a  verbal 
agreement,  by  whi#h  the  defendant  agreed  to  buy  that  specific  lot  of 
156  firkins,  at  775.  per  cwt.  When  the  price  had  been  agreed  on, 
the  defendant  took  a  card  on  which  his  name  and  address  in  London 
were  written  "Edmund  Robinson,  1,  Wellington  Street,  London 
Bridge,  London,"  and  wrote  on  it  "  156  firkins  butter  to  be  delivered 
at  Fenning's  Wharf,  Tooley  Street."  He  gave  this  to  the  plaintiffs 
and  at  the  same  time  said  that  his  agents,  Messrs.  Clibbom,  at  Liver- 
pool, would  give  directions  how  the  goods  were  to  be  forwarded  to 
Fenning's  Wharf.  The  plaintiffs,  by  Clibborn's  directions,  delivered 
the  butter  to  Pickford's  carts  to  be  forwarded  to  the  defendant  at 
*30n  ^^^'^^^^g's  Wharf,  i  The  plaintiffs  sent  an  invoice,  dated  the 
-'  25th  October,  1860,  to  the  address  on  the  defendant's  card. 
They  received  in  answer  a  letter  purporting  to  come  from  a  clerk  in 
the  defendant's  office,  acknowledging  the  receipt  of  the  invoice^  and 
stating  that  on  the  defendant's  return  he  would  no  doubt  attend  to  it. 
There  was  no  evidence  that  the  writer  of  this  letter  had  any  authority 
to  sign  a  memorandum  of  a  contract.  On  the  27th  October,  the  plain- 
tiffe,  in  Liverpool,  received  a  telegram  from  the  defendant  in  London, 
in  effect  asserting  that  the  butters  had  been  sold  by  the  plaintifiB  sub- 
ject to  a  warranty,  that  was  equal  to  a  sample^  but  that  they  were  not 
equal  to  sample,  and  therefore  would  be  returned.  The  plaintiff 
replied  by  telegram  that  there  was  no  such  warranty,  and  they  must 
be  kept.  A  clerk  at  Fenning's  Wharf  proved  that  Messrs.  Fennings 
stored  goods  for  their  customers,  and  had  a  butter  warehouse ;  that 
the  defendant  had  used  the  warehouse  for  fifteen  years,  and  was  in 
the  habit  of  keeping  his  butters  there  till  he  sold  them.    On  the  26th 
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October,  Pickford  &  Oo.  had  delivered  a  part  of  the  156  firkins  in 
question  at  the  warehouse,  and  delivered  the  residue  on  the  morning 
<rf  the  27th  October.  The  witness  could  not  say  whether  any  one 
came  to  inspect  them  or  not,  but  he  proved  that  they  were  delivered 
up  by  Penning  to  Pickford  k  Co.,  under  a  delivery  order  from  the 
defendant  dated  27th  October.  The  defendant's  counsel  admitted  that 
it  must  be  taken  that  the  sale  was  not  subject  to  any  warranty ;  but 
objected  that  the  price  of  the  goods  exceeded  lOZ.,  and  that  there  was 
nothing  proved  to  satisfy  the  requisitions  of  the  Statute  of  Frauds. 
The  verdict  was  entered  for  the  plaintiffs  for  420t  IO5.  Id,  *with  r#QAo 
leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if  there  was  ^ 
no  evidence  proper  to  be  left  to  the  jury  either  of  a  memorandum  of 
the  contract  or  of  an  accceptance  and  actual  receipt  of  the  goods. 

In  Hilary  Term,  1861,  Edward  James  obtained  a  rule  nisi  accord- 
ingly, citing  Nicholson  v.  Bower,  1  E.  &  E.  172 :  which  rule  was 
argued  at  the  Sittings  in  banc  after  Easter  Term,  on  the  9th  May, 
before  HiU  and  Blackburn,  Js. 

MellUh  and  Quain  showed  cause. — It  must  be  conceded,  on  the  part 
of  the  plaintiff,  that  there  was  no  memorandum  of  a  contract  in 
writing  to  satisfy  the  17th  section  of  the  Statute  of  Frauds,  29  Car. 
2,  c.  8,  which  enacts,  "  No  contract  for  the  sale  of  any  goods,  wares, 
amd  merchandise,  for  the  price  of  lOZ.  sterling  or  upwards,  shall  be 
allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the  goods 
ao  sold,  and  actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain,  or  in  part  of  payment,  or  that  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be  made  and  signed  by  the 
parties  to  be  charged  by  such  contract,  or  their  agents  thereunto  law- 
fully authorised.''  The  card  which  the  defendant  delivered  to  the 
plaintifis  is  insufficient  for  that  purpose,  as  it  does  not  contain  the 
names  of  both  parties  to  the  contract,  neither  does  it  state  the  price 
at  which  the  butter  was  to  be  sold. 

But  there  is  evidence  of  an  acceptance  and  actual  receipt  of  the 
goods  within  the  meaning  of  the  statute.  A  very  important  fact  in 
the  ease  is,  that  the  sale  was  a  sale  of  a  specific  lot  of  156  firkins  of 
batter,  and  also  that  there  was  a  verbal  contract  for  the  sale  of  the 
batter  which  was  *valid  at  common  law,  and  the  vendee  gave  r*Q/^q 
direetions  that  it  should  be  sent  to  him  at  Fenning's  Wharf.  ^ 
As  the  defendant  was  in  the  habit  of  using  Fenning's  Wharf  as  his 
warehouse,  his  ordering  certain  specific  goods  to  be  taken  there,  and 
they  being  taken  there  by  his  direction,  and  warehoused  in  the  man- 
ner goods  received  on  his  account  were  usually  warehoused,  vested 
the  goods  in  his  actual  possession.  If  the  goods  are  in  the  vendee's 
actual  possession,  then  the  vendor's  right  of  lien  for  the  price  is 
destroyed.  Suppose  instead  of  directing  the  goods  to  Fenning'a 
Wharf,  the  defendant  had  directed  them  to  his  own  warehouse,  surely 
that  would  have  been  ample  evidence  of  an  acceptance  and  actual 
receipt  to  satisfy  the  statute.  There  is  a  distinction  between  the  cases 
of  a  purchase  of  specific  goods,  and  of  goods  which  are  in  bulk  and 
not  ascertained.  Suppose  a  man  goes  into  a  shop  and  says,  ''  I  buy 
that  chattel ;  send  it  to  such  a  place,  or  give  it  to  a  porter,  and  after- 
wards receives  it  and  exercises  an  act  of  dominion  over  it,  he  has 
done  everything  the  statute  requires  to  constitute  an  acceptance  and 
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receipt.  Al  one  time  it  was  doubted  whether,  in  order  to  satisfy  this 
clause  in  the  statute,  the  acceptance  might  not  follow  the  delivery: 
but  that  doubt  has  been  removed  by  Morton  v.  Tibbett,  iS  Q.  B.  428 
(E.  C.  L.  E.  vol.  69),  where  this  Court  decided  that  the  acceptance 
must  precede  or  be  contemporaneous  with  the  delivery.  That  case  is 
also  an  authority  to  show  that  the  fisict  of  the  vendee  having  dealt 
with  the  goods  as  owner,  is  evidence  of  an  acceptance  and  receipt. 
Here,  after  a  contract  respecting  these  goods,  which  was  binding  at 
common  law,  had  been  entered  into,  the  defendant  exercised  an  act 
*S041  ^^  dominion  over  them  by  *ordering  them  to  be  sent  to  Fen- 
-'   ning's  Wharf,  and  to  be  warehoused  there  for  him. 

In  Elmore  v.  Stone,  1  Taunt.  458,  the  defendant  purchased  two 
horses  under  a  verbal  agreement  from  the  plaintiff,  and  desired  the 
plaintiff,  who  was  a  livery-stable  keeper,  to  keep  the  horses  at  livery 
for  him,  which  the  plaintiff  agreed  to  do.  The  Court  of  Common 
Pleas  held  that  there  was  sufficient  evidence  of  a  delivery  within  the 
statute.  Chaplin  v.  Kogers,  1  East  192,  decided  that  where  a  vendee, 
after  a  bargain  and  sale  by  parol,  deals  with  goods  as  if  they  were  in 
his  actual  possession,  such  an  act  of  ownership  is  evidence  of  a 
receipt  and  acceptance  by  the  vendee.  In  Hart  v.  Bush,  E.  B.  &  E. 
494  (E.  C.  L.  R.  vol.  96),  this  Court  held  that  a  delivery  of  goods  by 
the  vendor  to  a  wharfinger  appointed  by  the  vendee,  to  be  forwarded 
by  any  vessel  to  the  vendee,  would  not  constitute  an  acceptance  and 
receipt  under  the  statute ;  but  that  case  is  distinguishable  for  two 
reasons,  first  that  the  sale  was  not  one  of  specific  goods,  and  next  the 
direction  given  by  the  vendee  to  the  vendor  was.  that  the  goods  were 
to  be  sent  to  him  by  sea  from  a  place  called  Griffin's  Wharf,  London. 
The  facts  were  that  they  were  forwarded  from  Griffin's  Wharf  in  a 
ship  selected  by  the  wharfinger,  and  lost  before  they  reached  their 
destination. 

Nicholson  v.  Bower,  E.  &  E.  172,  which  was  cited  when  the  rule 
was  moved,  will  probably  be  relied  on  by  the  other  side ;  but  in  that 
case  the  vendee  purposely  suspended  the  acceptance  because  he  was 
in  insolvent  circumstances.  Meredith  v.  Meigh,  2  E.  &  B.  364  (E.  C. 
L.  R.  vol.  75),  may  perhaps  also  be  relied  on ;  but  there  the  goods 
*R051  ®^^^  ^®^®  ^^*  specific  goods ;  the  delivery  of  *them  on  board 
J  a  ship  selected  by  the  vendor,  therefore,  could  in  no  way 
amount  to  an  acceptance  and  receipt  by  the  vendee. 

Milxoardy  in  support  of  the  rule. — The  defendant  never  exercised 
such  an  act  of  ownership  over  the  goods  as  would  constitute  an 
acceptance  and  actual  receipt  within  the  meaning  of  the  Statute  of 
Frauds.  In  Chaplin  v.  Rogers,  the  vendee  had  sold  the  goods  to  a 
third  person,  which  was  an  unequivocal  act  of  dominion.  It  is  true 
that,  in  the  present  case,  the  defendant  ordered  the  goods  to  be  sent 
to  Fenning's  Wharf;  but  all  that  can  be  inferred*  from  that  act  is  that 
the  warehouse  at  Fenning's  Wharf  was  the  defendant's  warehouse  for 
the  purpose  of  acceptance.  Hunt  v.  Hecht,  8  Exch.  814,t  is  an 
express  authority  that,  unless  the  vendee  has  an  opportunity  of  judg- 
ing whether  the  goods  sent  correspond  with  those  ordered,  there  can 
be  no  acceptance  and  receipt  within  the  statute. 

There  is  no  distinction  between  specific  goods  and  goods  which  are 
not  ascertained.     In  Baldey  v,  Parker,  2  B.  &  C.  87  (E.  C.  L.  R.  vol. 
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9),  the  defendant  bought  certain  goods,  some  of  which  were  measured 
in  his  presence,  some  of  which  he  marked  with  a  pencil,  and  some  of 
which  he  assisted  in  cutting  from  a  larger  bulk.  Afterwards,  when 
the  goods  were  sent  to  his  house,  he  refused  to  accept  them ;  and  the 
Court  held  that  there  was  no  acceptance  and  receipt  to  satisfy  the 

j^  statute.  So,  in  Farina  v.  Home,  16  M.  &  W.  119,t  the  vendor's  accept- 
jmce  of  a  delivery  warrant,  given  by  a  wharfinger  with  whom  the 

y  goods  had  been  warehoused,  was  held  to  be  no  evidence  of  a  delivery 

'    and  acceptance  of  goods. 

♦Whether  there  can  be  an  acceptance  before  delivery  of  r#QAzj 
goods  under  this  section  of  the  Statute  of  Frauds  was  raised  '- 
in  Saunders  v.  Topp,  4  Exch.  890.t  In  that  case,  however,  it  was  not 
necessary  to  decide  the  question,  because  there  was  evidence  of  an 
acceptance  after  delivery ;  but  the  Judges  of  the  Court  of  Exchequer 
seemed  to  be  of  opinion  that  there  could  not  be  an  acceptance  prior 
to  the  receipt.  [Hill,  J. — A  bargain  and  sale  between  vendor  and 
vendee — ^valid  in  all  respects  except  for  the  Statute  of  Frauds ;  goods 
sent  by  vendor,  under  the  direction  of  vendee,  to  warehouse-keeper 
selected  and  nominated  by  vendee ;  vendor  parted  with  his  lien,  and 
the  transitus  at  an  end.  Do  these  facts  constitute  an  acceptance  and 
actual  receipt  within  the  meaning  of  the  17th  section  of  the  Statute 
of  Frauds  ?]  Our.  adv.  vuU.{a) 

The  judgment  of  the  Court  was  now  delivered  by 
Blackburn,  J. — (Afl^r  fully  stating  the  facts  his  lordship  pro- 
ceeded). It  was  not  contended  that  there  was  any  sufficient  memo- 
randum in  writing  in  the  present  case :  but  it  was  contended  that 
there  was  sufficient  evidence  that  the  defendant  had  accepted  the 
goods  sold,  and  actually  received  the  same ;  and,  on  consideration,  we 
are  of  that  opinion. 

The  words  of  the  statute  are  express,  that  there  must  be  an  accept- 
ance of  the  goods,  or  part  of  them,  as  well  as  an  actual  receipt ;  and 
the  authorities  are  very  numerous  to  show  that  both  these  requisites 
must  exist  or  else  the  statute  is  not  satisfied.  In  the  recent  case 
*of  Nicholson  v.  Bower,  1  E.  &  E.  172,  which  was  cited  for  the  r*oA'* 
defendant,  141  quarters  of  wheat  were  sent  by  a  railway,  ad-  ^ 
dressed  to  the  vendees.  They  arrived  at  their  destination,  and  were 
there  warehoused  by  the  Railway  Company  under  circumstances  that 
might  have  been  held  to  put  an  end  to  the  unpaid  vendor's  rights. 
But  the  contract  was  not  originally  a  sale  of  specific  wheat,  and  the 
vendees  had  never  agreed  to  take  those  particular  quarters  of  wheat ; 
on  the  contrary,  it  was  shown  to  be  usual,  before  accepting  wheat  thus 
warehoused,  to  compare  a  sample  of  the  wheat  with  the  sample  by 
which  it  was  sold;  and  it  appeared  that  the  vendees,  knowing  that 
they  were  in  embarrassed  circumstances,  purposely  abstained  from 
accepting  the  goods,  and  each  of  the  Judges  mentions  that  fact  as  the 
ground  of  their  decision.  In  Meredith  v.  Meigh,  2  E.  &  B.  364  (E. 
C.  L.  R.  vol.  75),  the  goods,  which  were  not  specified  in  the  original 
contract,  had  been  selected  by  the  vendor,  and  put  on  board  ship  by 
the  directions  of  the  vendee,  so  that  they  were  in  the  hands  of  a  car- 
rier to  convey  them  from  the  vendor  to  the  vendee.  It  was  there 
held,  in  conformity  with  Hanson  v.  Armitage,  5  B.  &  Aid.  557  (E.  0, 

(a)  The  argumeoUi  in  this  case  are  reported  by  H.  Holroyd,  Eaq. 
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L.  B.  vol.  7),  that  the  earrier,  though  named  by  the  vendee,  had  no 
'  authority  to  accept  the  goods.  And  in  this  we  quite  agree:  for 
though  the  selection  of  the  goods  by  the  vendor,  and  putting  them  in 
transit,  would,  but  for  the  statute,  have  been  a  sufficient  delivery  to 
vest  the  property  in  the  vendee ;  it  could  not  be  said  that  the  selec- 
tion by  the  vendor,  or  the  receipt  by  the  cajrier,  was  aji  acceptance 
of  those  particular  goods  by  the  vendee. 

In  Baldey  v.  Parker,  2  B.  &  C.  37  (B.  0.  L.  B.  vol.  9),  which  was 
*3081  ^^^^  relied  '  on  by  Mr.  Milvoard  in  arguing  in  support  of  thia 
^  rule,  the  ground  of  the  decision  was  that  pointed  out  by  Hoi- 
royd,  J.,  who  says,  p.  44 :  "  Upon  a  sate  of  specific  goods  for  a  specific 
f  price,  by  parting  with  the  possession  the  seller  parts  with  his  lien. 
'  The  statute  contemplates  such  a  parting  with  the  possession;  aad 
therefore  as  long  as  the  seller  preserves  his  control  over  the  goods,  so 
as  to  retain  his  lien,  he  prevents  the  vendee  from  accepting  and  receiv- 
ing them  as  his  own,  within  the  meaning  of  the  statute,"  The  prin- 
ciple here  laid  down  is  that  there  cannot  be  an  actual  receipt  by  the 
vendee  so  long  as  the  goods  continue  in  the  possession  of  the  seller, 
as  unpaid  vendor,  so  as  to  preserve  his  lien ;  and  it  has  been  repeat- 
edly recognised.  But  though  the  goods  remain  in  the  personal  pos- 
session of  the  vendor,  yet,  if  it  is  agreed  between  the  vendor  and  the 
vendee  that  the  possession  shall  thenceforth  be  kept,  not  as  vendor 
but  as  bailee  for  the  purchaser,  the  right  of  lien  is  gone,  and  then 
there  is  a  sufficient  receipt  to  satisfy  the  statute:  Marvin  v,  Wallis, 
6  E.  &  B.  726  (E.  G.  L.  R.  vol.  88),  Beaumont  v.  Brengeri,  5  0.  B.  301 
(E.  G.  L.  B.  vol.  67).  In  both  of  these  cases  the  specific  chattel  sold 
wds  ascertained,  and  there  appear  to  have  been  acts  indicating  ac- 
ceptance subsequent  to  the  agreement  which  changed  the  nature  of 
the  possession. 

In  the  present  case  there  was  ample  evidence  that  the  goods,  when 
placed  in  Fenning's  Wharf,  were  put  under  the  control  of  the  defend- 
ant to  await  his  further  directions,  so  as  to  put  an  end  to  any  right 
of  the  plaintiffs  as  unpaid  vendors,  as  much  as  the  change  in  the 
nature  of  the  possession  did  in  the  cases  cited.  There  was  also  suffi- 
cient evidence  that  the  defendant  had,  at  Liverpool,  selected  these 
*H0Q1  sp®^^^^  1^^  firkins  of  butter  as  *those  which  he  then  agreed 
-'  to  take  as  his  property  as  the  goods  sold,  and  that  he  directed 
those  specific  firkins  to  be  sent  to  London.  This  was  certainly  evi- 
dence of  an  acceptance,  and  the  only  remaining  question  is,  whether 
it  is  necessary  that  the  acceptance  should  follow,  or  be  contempora- 
neous with  the  receipt,  or  whether  an  acceptance  before  the  receipt  is 
not  sufficient.  In  Saunders  v.  Topp,  4  Exch.  390,t  which  is  the  case 
in  which  the  facts  approach  nearest  to  the  present  case,  the  defendant 
had,  according  to  the  finding  of  the  jury,  agreed  to  buy  from  the 
plaintiff  45  couple  of  sheep  which  the  defendant,  the  purchaser,  had 
himself  selected,  and  the  plaintiff  had  by  his  directions  put  them  in 
the  defendant's  field.  Had  the  case  stopped  there,  it  would  have  been 
identical  with  the  present.  But  there  was,  in  addition,  some  evi- 
dence that  the  defendant,  after  seeing  them  in  the  field,  counted  them, 
and  said  it  was  all  right,  and,  as  this  was  some  evidence  of  an  accept- 
ance after  the  receipt,  it  became  unnecessary  to  decide  whether  the 
acceptance  under  the  statute  must  follow  the  delivery.    Parke,  B., 
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from  the  report  of  bis  obseryatioiM  during  the  argument,  seems  to 
have  attached  much  importance  to  the  selectiop  of  particular  sheep 
by  the  defendant,  but  in  his  judgment,  he  abstains  from  deciding  on 
that  ground,  though  certainly  not  expressing  any  opinion  that  the 
acceptance  must  be  subsequent  to  the  delivery.  The  other  three 
Barons — Alderson,  Rolfe,  an(f  Piatt — express  an  inclination  of  opinion 
ths^t  is  necessary,  under  the  statute,  that  the  acceptance  should  be 
subsequent  to  or  contemporaneous  with  the  receipt ;  but  they  expressly 
abstain  from  deciding  on  that  ground.  In  the  elaborate  judgment  of 
Lord  Campbell  in  Morton  v,  Tibbett,  15  Q.  B.  428  (E.  C.  L.  B.  vol. 
69),  in  *which  the  nature  of  an  acceptance  and  actual  rfeceipt  r#Qi  a 
sufficient  to  satisfy  the  statute,  is  fully  expounded ;  he  says  (p.  *• 
434),  "  The  acceptance  is  to  be  something  which  is  to  precede,  or  at 
any  rate  to  be  contemporaneous  with,  the  actual  receipt  of  th6  goods, 
and  is  not  to  be  a  subsequent  act  after  the  goods  have  been  actually 
received,  weighed,  measured,  or  examined."  The  intention  of  the 
legislature  seems  to  have  been  that  the  contract  should  not  be  good 
onless  partially  executed,  and  it  is  partially  executed  if,  after  the 
vendee  has  finally  agreed  on  the  specifig  articles  which  he  is  to  take 
under  the  contract,  the  vendor,  by  the  vendee's  directions,  parts  with 
the  possession,  and  puts  them  under  the  control  of  the  vendee  so  as 
to  pat  a  complete  end  to  all  the  rights  of  the  unpaid  vendor  as  such. 
We  think,  therefore,  that  there  is  nothing  in  the  nature  of  the  enact- 
ment to  imply  an  intention,  which  the  legislature  has  certainly  not 
in  terms  expressed,  that  an  acceptance  prior  to  the  receipt  will  not 
suffice.  There  is  no  decision  putting  this  construction  on  the  statute, 
and  we  do  not  think  we  ought  so  to  construe  it. 

We  are,  therefore,  of  opinion  that  there  was  evidence  in  this  case 
to  satisfy  the  statute,  and  that  the  rule  must  be  discharged. 

Rule  discharged. 


*The  QUEEN  v.  BOYES.     May  27.  [♦Sll 

Pardon.'^Impeou^menl  by  House  of  Commons.— Act  of  SetlUment,  12  d^  13  W.  3,  c.  2, 
s,  3. — PrimUge  of  witness  in  not  answering  questions  tending  to  criminate, — Infor- 
malum  for  bribery, — Corroboration  of  accomplice. — Ptaetice  at  trial. 

1.  A  pardon  ander  the  Great  Seal  takes  away  the  privilege  of  a  witness  in  not  answering,  so 
far  as  regards  any  risk  of  prosecution  at  the  suit  or  in  the  name  of  the  Crown. 

2.  The  Act  of  Settlement,  12  4  13  W.  3,  c.  2,  s.  3,  which  enacts  that  no  pardon  under  the  Qreat 
Seal  shall  be  pleadable  in  bar  to  an  impeachment  by  the  Commons  in  Parliament,  renders  a 
pardon  under  the  Qreat  Seal  wholly  inoperative  to  preyent  impeachment  by  the  House  of 
Commons,  and  so  getting  rid  of  the  judgment  of  the  House  of  Lords ;  for  that  purpose  a 
nbtequtnt  pardon  must  be  granted  by  the  Crown  :  per  Coekbum,  C.  J.,  Crompton  and  Hill,  Js. ; 
dttbitante  Blackburn,  J. 

3.  A  merely  remote  and  naked  possibility  of  legal  peril  to  a  witness  from  answering  a  question 
is  not  suffleient  to  entitle  him  to  the  privilege  of  not  answering.  To  entitle  him  to  the  privilege 
of  silence,  the  Court  must  see,  from  the  circumstances  of  the  case  and  the  nature  of  the  evidence 
which  he  is  called  to  give,  that  there  is  reasonable  ground  to  apprehend  danger  to  the  witness 
from  his  being  compelled  to  answer.  Moreover,  the  danger  to  be  apprehended  must  be  real 
aad  appreciable,  with  reference  to  the  ordinary  operation  of  law  in  the  ordinary  course  of 
things — ^not  a  danger  of  an  imaginary  and  unsubstantial  character,  having  reference  to  some 
extraordinary  and  barely  possible  contingency,  so  improbable  that  no  reasonable  man  woal<l 
vttfer  it  to  tnfluenoe  his  conduct 
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4.  The  position,  that  the  witness  is  sole  jodge  as  to  whether  his  eridenee  would  bring  him 
into  danger  of  the  law,  and  that  the  statement  of  his  belief  to  that  effect,  if  not  manifestly 
made  malflL  fide,  should  be  reoeiTed  as- conclusive,  denied  by  this  Court 

5.  Still,  if  the  fact  of  the  witness  being  in  danger  be  once  made  to  appear,  great  latitude 
should  be  allowed  to  him  in  judging  for  himself  of  the  effeot  of  any  particular  question. 

6.  On  the  trial  of  an  information  for  bribery,  filed  by  the  Attorney-General  by  the  dirootion 
of  the  House  of  Commons,  one  of  the  persons  charged»in  the  information  to  have  been  bribed 
by  the  defendant  was  called  as  a  witness ;  and,  on  his  declining  to  answer  any  question^rith 
respect  to  the  alleged  bribery,  the  counsel  for  the  Crown  handed  him  a  pardon  under  theWeat 
Seal ;  which  the  witness  accepted,  but  still  declined  to  answer :  held,  that  the  possible  risk  of* 
impeachment  by  the  House  of  Commons,  notwithstanding  the  pardon  under  th($  Great  Seal, 
according  to  the  Act  of  Settlement,  12  A  13  W.  3,  o.  2,  s.  3,  was  not  a  sufficient  ground  to  entitle 
him  to  the  privilege  of  not  answering. 

7.  The  rule  that  the  evidence  of  an  accomplice  requires  corroboration  is  not  a  rule  of  law, 
but  a  rule  of  general  and  usual  practice  ,*  the  application  of  which  is  for  the  discretion  of  the 
Judge  by  whom  the  case  is  tried :  and  in  the  application  of  the  rule  much  depends  on  the 
nature  of  the  offence,  and  the  extent  of  the  complicity  of  the  witness  in  it. 

8.  On  the  trial  of  an  information  for  bribery  at  an  election  for  members  of  Parliament  for  a 
borough,  filed  by  the  Attorney-General  by  the  direction  of  the  House  of  Commons,  the  persons 
charged  in  the  information  to  have  been  bribed  by  the  defendant  were  examined  as  witnesses. 
It  appeared  from  their  evidence  that  on  the  day  of  the  election  the  witnesses  came  to  the  front 
of  the  house  which  stood  between  and  opened  into  two  parallel  streets  of  the  borough,  and 
went  in  succession  into  the  house,  and  into  a  back  room,  in  which  the  defendant  was  seated; 
after  an  interview  with  the  defendant  each  of  them  passed  into  another  room,  in  which  another 
person  was  seated,  from  whom  each  received  the  sums  mentioned  in  the  information ;  they  then 
passed  into  the  other  street,  and  so  to  the  hustings,  and  voted.  SembUf  that  these  witnesses, 
if  accomplices  of  the  defendant  at  all,  were  not  accomplices  in  such  a  sense  as  to  require 
eorroboration ;  and  also  that  here  was  corroboration,  if  necessary. 

9.  On  the  trial  of  that  information  a'witness  who  was  called  to  prove  the  fact  of  his  having 
received  a  bribe  from  the  defendant,  objected  to  give  evidence  on  the  ground  that  the  effect  of 
the  evidence  he  was  called  upon  to  give  would  be  to  criminate  himselt  Thereupon  the  counsel 
for  the  Grown  handed  to  the  witness  a  pardon  under  the  Great  Seal,  who  accepted  it  The 
witness,  however,  still  objecting  to  give  evidence,  and  the  Judge  entertaining  doubts  as  to 
whether  the  witness  could  be  properly  compelled  to  answer,  notwithstanding  the  pardon,  an 
arrangement  was  come  to  between  the  counsel  on  both  sides,  with  the  sanction  of  the  Judge, 
that  the  witness  should  be  directed  to  answer,  but  that  the  opinion  of  this  Court  should  be 
taken  as  to  whether  the  privilege  of  the  witness  remained  notwithstanding  the  pardon ;  the 
eounsel  for  the  Cro^n  undertaking,  in  the  event  of  this  Court  holding  the  affirmative,  to  enter 
a  nolle  prosequi,  if  the  defendant  should  be  convicted.  The  defendant  having  been  convicted, 
this  Court  granted  a  rule  to  show  cause  why  a  new  trial  should  not  be  had ;  and,  having  heard 
it  argued,  discharged  it,  protesting  against  the  course  pursued  at  the  trial  being  drawn  into  a 
precedent— as  the  Court  was  thereby  called  on  to  pronounce  a  judgment  which  it  was  wiUiout 
authority  to  enforce. 

This  was  an  information  fijed  by  the  Attorney-General,  in  pursu- 
ance of  a  resolution  of  the  House  of  Commons.  The  first  count 
Stated  that,  on  the  29th  April,  1869,  at  the  borough  of  Beverley,  in 
the  county  of  York,  an  election  was  had  for  choosing  two  burgesses 
to  serve  in  Parliament  for  the  said  borough;  and  that  at  the  said 
election  one  Ralph  Walters  was  a  candidate ;  and  that  before  the  said 
election  was  so  had  the  defendant  unlawfully,  knowingly,  wickedly, 
and  corruptly  did  give  to  one  John  Best,  then  being  a  voter,  1?.,  to 
*3131  ^^^^^®  ^^"^  ^  ^^^  ^*  *^®  ^^^^  election  for  the  said  *Ralph 
^  Walters ;  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace,  &c.  The  second  count  stated  that 
the  defendant,  whilst  the  said  election  was  being  had,  gave  to  the  said 
John  Best  11.  to  induce  him  to  vote  for  Ralph  Walters.  The  third 
count  stated  that  the  defendant,  before  the  said  election  in  the  first 
count  of  this  information  mentioned  was  so  had  as  therein  mentioned, 
to  wit,  on  the  29th  day  of  April,  in  the  year  aforesaid,  unlawfully, 
Jtnowingly,  wickedly,  and  corruptly  did  give  to  one  John  Pougher 
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then  being  a  voter,  2t,  to  induce  him  to  vote  at  the  said  election  for 
the  said  Ralph  Walters ;  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace,  &c.  The  fourth,  fifth,  sixth, 
seventh,  eighth,  and  ninth  counts  charged  the  defendant  with  giving 
other  sums  of  21.  and  It  respectively  to  other  voters  to  induce  them 
to  vote  for  Ralph  Walters. 

Plea :  Not  guilty. 

On  the  trial,  before  Martin,  B.,  at  the  Yorkshire  Summer  Assizes 
in  1860,  the  Solicitor-General,  in  opening  the  case  for  the  Crown, 
stated  that  the  evidence  upon  which  the  case  for  the  prosecution  rested 
would  be  the  evidence  of  the  persons  who  had  received  the  bribes, 
whom  he  should  call  as  witnesses.  Accordingly  John  Best,  mentioned 
in  the  first  count,  was  called,  and  the  learned  Judge  told  him  that,  by 
the  law  of  England,  no  man  was  bound  to  state  anything  which  sub- 
jected him  to  a  criminal  prosecution ;  and,  if  be  was  asked  any  ques- 
tion with  respect  to  the  alleged  bribery,  he  might  say  whether  he 
would  or  would  not  answer  it,  at  his  pleasure.  The  witness,  upon 
being  asked  whether  he  knew  the  defendant,  declined  answering  the 
question.  The  Solicitor-General  then  produced  a  pardon  of  the  wit- 
ness, under  *the  Great  Seal,  and  handed  it  to  him.(a)  The  (■♦014 
learned  Judge  told  the  witness  that  the  parchment  which  was  •- 
handed  to  him  was  a  pardon  from  the  Crown  for  the  *part  he  had  r#Qi  e 
taken  in  the  transaction,  so  that  he  could  never  be  prosecuted  ^ 
for  it,  and  asked  him  whether  that  made  any  difiference  in  his  wish  to 
answer  the  question  or  not  ?    The  witness  still  declined  to  answer. 

(a)  The  following  was  the  form  of  pardon  in  this  ease : — "  Victoria,  by  the  grace  of  God,  Ac. 
Whereas  a  certain  election  was  duly  had  and  held,  upon  the  29th  April,  1869,  at  the  borough  of 
Bereriey,  in  the  county  of  York,  for  the  electing  of  a  burgess  to  serye  in  this  present  Parliament 
for  the  said  borough :  Now  know  tb  that  we,  of  our  special  grace,  certain  knowledge,  and 
mere  motion,  and  for  divers  good  considerations,  hare  pardoned,  remitted,  and  released,  and  by 
these  presents,  for  us,  our  heirs  and  successors,  do  pardon,  remit,  and  release  A.  B.  all  offences 
hereinafter  mentioned,  and  all  and  singular  indictments,  impeachments,  inquisitions,  informa- 
tions, suits,  plaints,  exigents,  judgments,  attainders,  outlawries,  executions,  corporal  imprison- 
mants,  pains,  penalties,  forfeitures,  demands,  and  other  punishments  whatsoever  which  he,  the 
said  A.  B.,  has  incurred  or  is  subject  to  for  or  by  reason  of  such  offences,  or  which  we  now  hare 
or  ean  claim,  or  have  had,  or  which  we,  our  heirs  or  successors,  may  hereafter  or  in  any 
manner  have  or  claim,  against  the  said  A.  B.,  for  or  by  reason  of  or  touching  such  offences, 
that  it  to  say  .*  of  having,  either  before  or  during  the  said  election,  directly  or  indirectly,  by 
himself  or  by  any  other  person  on  his  behalf,  received  or  agreed,  or  contracted  for  any  money, 
giftp  loan,  or  valuable  consideration,  office,  place  or  employment,  for  himself  or  for  any  other 
person,  for  voting  or  agreeing  to  vote,  or  for  refraining  or  agreeing  to  refrain  from  voting,  at 
the  said  election ;  and  also  for  having,  after  the  said  election,  directly  or  indirectly,  by  himself 
or  by  any  other  person  on  his  behalf,  received  any  money  or  valuable  consideration  on  account 
of  any  person  having  voted  or  refiraitied  from  voting,  or  having  induced  any  other  person  to 
vote  or  to  refrain  from  voting,  at  the  said  election,  and  all  and  every  other  act  and  acts  of 
bribery,  and  all  and  every  bribery  and  briberies,  corrupt  practice  and  corrupt  practices,  corrupt 
receivings  and  payments  of  money  by  the  said  A.  B.  done  or  committed,  or  attempted  to  be 
done  or  oommitted,  at  the  said  election,  or  whereof  the  said  A.  B.  was  or  is  guilty  in  connection 
with,  tonohing  or  relating  to  the  said  election,  and  all  and  every  crime,4>ffence,  or  misdemeanor  by 
the  said  A.  B.  done  or  committed,  or  attempted  to  be  done  or  committed,  at  or  before,  or  during 
or  after  the  said  election,  and  in  any  way  connected  with,  or  relating  to  or  touching  the  said 
election ;  and  we  do  by  these  presents  give  and  grant  unto  him,  the  said  A.  B.,  our  firm  peace 
thereupon ;  and,  further,  we  strioUy  oommand  all  and  singular  judges,  justices,  and  all  others 
whatsoever,  that  this  our  present  free  and  gracious  pardon  shall  be  oonstrued,  expounded,  and 
a4jiidged  in  all  our  Courts  and  elsewhere  by  the  general  words,  clauses,  and  sentences  above 
said,  in  the  largest  and  most  beneficial  sense,  for  the  most  full  and  firm  discharge  of  him  the 
said  A.  B.,  aocording  to  our  true  intention  expressed  in  these  letters  patent,  without  any 
ambignity,  question,  or  delay  whatsoever,"  Ae. 
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The  learned  Judge  expressed  great  doubt  whether  he  ought  to  tell  the 
witness  that  he  was  bound  to  answer ;  and  the  Solicitor-General  sug- 
gested^ with  respect  to  this  and  the  other  witnesses  who  should  be 
<$ailed,  that  thej  should  be  told  that  they  were  bound  to  answer ;  and 
that  if  there  should  be  a  yerdict  for  the  Crown,  and  the  defendant 
should  be  brought  up  for  judgment,  or  the  defendant  should  moye 
for  a  new  trial,  and  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  Judge  ought  not  to  have  required  the  witnesses  to  answer, 
then  tneir  answers  should  not  be  used  against  them.  He  cited  Begina 
V.  Garbett,  2  Car.  &  K.  474  (B.  C.  L.  R.  vol.  61),  1  Den.  C.  C.  286. 
The  learned  Judge,  after  consulting  Wilde,  B.,  addressing  the  Soli- 
citor-General, said,  "  K  I  improperly  and  ill^ally  compel  the  witness 
to  answer  the  question,  the  defendant  is  to  have  the  benefit  of  it ;  and 
if  the  Court  shall  say  that  he  is  relieved  from  answering  because  he 
is  liable  to  some  proceeding,  you  are  no  longer  to  press  the  prosecu- 
tion ;  otherwise  I  shall  exclude  the  evidence."  The  learnea  Judge 
then  told  the  witness  that  he  was  bound  by  law  to  answer  the  ques- 
tions, and  therefore  he  must  answer  them.  Similar  pardons  were  also 
given  to  the  other  witnesses.  It  appeared  from  the  evidence  of  the 
*81B1   ^^^^^^^^  ^^^^  ^^  ^^^  ^7  ^f  ^^^  election  they  came  to  the  front 

•I  of  *a  house  which  stood  between  and  opened  into  two  parallel 
streets  of  the  town  of  Beverlev,  and  went  in  succession  into  the 
house,  and  into  a  back  room,  m  which  the  defendant  was  seated; 
after  an  interview  with  the  defendant  each  of  them  passed  into  another 
room,  in  which  another  p^son  was  seated,  from  whom  each  reoeived 
the  sums  mentioned  in  the  several  counts  of  the  information ;  they 
then  passed  into  the  other  street,  and  so  to  the  hustings,  and  voted. 
At  the  close  of  the  case  for  the  prosecution,  the  counsel  for  the  de- 
fendant took  several  objections ;  and,  among  others,  that  there  was 
no  corroborative  evidence  of  the  witnesses,  who  were  all  accomplices 
with  the  defendant,  and  that  the  Judge  ought  to  tell  the  jury  that 
they  ought  not  to  convict  on  the.  uncorroborated  testimony  of  the 
accomplices,  citing  Regina  v.  Stubbs,  Dears.  C.  C.  556.  The  learned 
Judge  said  that  he  was  not  prepared  to  take  that  course,  but  that  he 
would  reserve  leave  to  the  defendant  to  move  for  a  new  trial,  on  the 
ground  that  he  was  wrong  in  compelling  the  witnesses  to  answer,  and 
on  the  ground  of  the  absence  of  corroboration.  It  was  finally  agreed 
that  if  the  Court  of  Queen's  Bench,  on  a  motion  for  a  new  trial,  should 
think  that  there  ought  to  be  a  new  trial  on  the  ground  that  the  wit- 
.  nesses  ought  not  to  have  been  compelled  to  answer,  or  that  the  Judge 
ought  to  have  directed  an  acquittal  on  the  ground  that  there  was  no 
confirmatory  evidence,  then  the  Solicitor-General  undertook  to  enter 
a  nolle  prosequi.  The  learned  Judge,  in  summing  up,  said,  "  Another 
question  has  arisen  in  this  case.  There  has  been  a  long  course  of 
practice,  in  the  administration  of  the  criminal  law  of  this  country, 
that  a  man  cannot  be  lawfully  convicted  upon  the  uncorroborated 
♦3171   ®'^i^®^^  0^  *^  accessory I  think  it  may  *be  doubtful 

^  whether  or  not  the  evidence  in  this  case  will  be  found  to  be  of 
that  corroborative  character  which  the  law  requires ;"  but  he  added 
that  the  case  was  distinguishable  from  Regina  v.  Stubbs,  for  the  wit- 
nesses in  that  case  were  accessories  properly  so  called,  and  all  con- 
cerned in  the  same  offence  in  whicn  they  came  to  give  evidence 
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ftgaiiiBt  t-be  defendant ;  wlrereas  in  this  case,  if  the  jury  thought  that 
the  witnesses  had, spoken  the  truth,  all  the  acts  of  bribery  were  sepa- 
rately transacted,  and  were  not  one  and  the  same  oflFenoe.  The  jury 
found  a  verdict  of  guilty  on  the  third  count,  and  not  guilty  on  the 
others.    In  the  following  Michaelmas  Term  (November  7th,  1860), 

Edxoard  James  moved  for  a  rule  calling  upon  the  Attorney-General 
'  «o  show  cause  why  a  new  trial  should  not  be  had,  on  the  grounds, 
first,  that  the  Judge  had  improperly  compelled  the  witness  to  answer, 
and  received  in  evidence  the  answers  so  obtained ;  citing  Stark.  Ev. 
206,  4th  ed.,  and  Rex  v.  Reading,  7  How.  St.  Tr.  259,  296:  secondly, 
that  there  was  no  evidence  in  corroboration  of  the  witnesses,  and  the 
Judge  ought  to  have  tjautioned  the  jury  against  trusting  the  evidenoe 
of  an  uncorroborated  accomplice. 

November  14th.     A  rule  was  granted. 

This  rule  was  argued  at  the  sittings  in  banc  after  .Hilary  Term, 
1861,  on  the  12th  and  18th  February;  before  Wightman,  Grompton, 
Hill,  and  Blackburn,  Js. 

The  SolidtoT-Oeneralj  Overend,  Jfonkf  and  Cleasby  showed  cause. — 
1.  The  witness  was  rightly  compelled  to  answer.  By  answering  he 
did  not  become  subject  *to  any  criminal  proceeding,  seeing  that  r#oi  o 
tbe  time  for  bringing  a  qui  tam  action  had  expired,  and  he  had  •- 
the  pardon  of  the  Crown ;  the  eflfect  of  which  was  to  make  him  a  new 
man,  and  Consequently  to  bar  any  proceedings  by  or  in  the  name  of 
the  Grown:  2  Tayl.  Ev.  §  1812,  3d  ed.  The  author  there  refers  to 
*wo  old  cases,  Rex  v.  Reading,  7  How.  St.  Tr.  259,  296,  Rex  v.  The 
Karl  of  Shaftesbury,  8  How.  St.  Tr.  817,  which  he  questions,  refer- 
ring to  the  note  by  the  reporters  in  Roberts  v.  AUatt,  1  M.  &  M.  193, 
note  (6)  (E.  G.  L.  R.  vol.  22).  In  Wigr.  Discovery,  §  181,  "If  the 
answer  of  the  defendant  to  a  given  question  would  subject  him  to 
pains  or  penalties,  the  plaintiff  is  not  entitled  to  an  answer  to  such 

Suestion."  In  Regina  v.  Monro,  tried  before  Erie,  J.,  at  the  Gentral 
Iriminal  Gourt,  in  August,  1847,  which  was  an  indictment  for  slaying 
in  a  duel,  Major  Guddy,  one  of  the  seconds,  was  called  as  a  witness 
for  the  Grown,  and  being  desired  to  state  what  occurred  just  before 
the  duel,  declined  to  answer ;  on  which  a  pardon  was  produced  and 
given  to  him;  but,  he  still  objecting,  Erie,  J.,  said,  a  pardon  takes 
away  the  privilege  of  silence,  and  therefore  he  must  answer.  But 
where  questions  tending  merely  to  disgrace  the  character  of  a  witness 
are  put,  he  must  answer  if  the  questions  are  relevant  to  the  issue : 
Best  on  Bvid.,  p.  174,  8d  ed. 

2.  The  second  branch  of  the  rule  also  fails.  The  witness  and  the 
defendant  are  not  accomplices;  their  offences  being  quite  distinct. 
Besides,  this  person  was  not  an  accomnlioe  in  such  a  sense  as  to 
require  corroboration.  It  has  been  held  that  persons  present  at  a 
prise  fight,  where  death  ensues,  are  guilty  of  manslaughter,  but  are 
not  accomplices  in*  that  sense :  Rex  v.  Hargrave,  6  G.  ft  P.  170  (E.  G. 
L.  R  vol.  24).  The  reason  for  the  rule  requiring  the  confirmation  of 
♦an  accomplice  is  that  the  accomplice  may  be  tempted  to  accuse  r*3i  q 
falsely  in  order  to  save  himself:  Russ.  Gr.  by  Greaves,  bodk  6,  ^ 
ch.  5,  sect.  6 ;  a  rule  which  cannot  apply  where  the  alleged  accom- 
plice has  been  pardoned.  Whether  an  individual  stands  in  the  posi- 
tion of  an  accomplice  is  matter  for  the  discretion  of  tbe  Judge  at  the 
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trial.    At  all  events,  here  was  corroborative  evidence  of  the  aocom- 
plice. 

Edward  JameSy  E.  P,  Price,  and  T,  Jones  (Northern  Circuit),  in  sup- 
port of  the  rule. — 1.  The  other  side  assume  that  a  pardon  restores 
the  party  to  the  same  state  as  he  was  in  before  any  offence  committed. 
But  the  pardoned  man  may  be  indicted  and  put  to  the  inconvenience 
of  pleading  his  pardon ;  for  unless  pleaded  it  is  of  no  avail :  Com. 
Dig.  Pardon,  H.  Moreover,  a  pardon  may  be  revoked.  Besides, 
although  the  Crown  may  pardon  an  oflFence  as  regards  itself,  it  can- 
not take  away  the  right  of  a  subject  to  prosecute  for  the  offence.  It 
is  for  this  reason  that  the  Crown  could  not  pardon  in  appeals  of  mur- 
der, and  the  like,  for  the  appeal  was  the  suit  of  a  subject.  Supposing, 
however,  that  the  pardon  makes  the  party  a  new  man  so  far  as  prose- 
cution by  or  in  the  name  of  the  Crown  is  concerned,  he  is  still  liable 
to  be  proceeded  against  by  impeachment,  at  the  suit  of  the  House  of 
Commons,  before  the  House  of  Lords.  When  the  House  of  Commons 
impeached  Lord  Danby,  the  Crown,  pending  the  impeachment,  granted 
him  a  pardon ;  but  the  Commons  denied  the  right  of  the  Crown  to  do 
so  (2  Hallam's  Const.  Hist.,  vol.  2,  p.  411,  7th  ed.);  and  afterwards  it 
was  enacted  by  the  Act  of  Settlement,  12  &  13  W.  8,  c.  2,  s.  3,  en- 
titled "An  Act  for  the  further  limitation  of  the  Crown,  and  better 
securing  the  rights  and  liberties  of  the  subject,"  that  no  pardon  of 
♦3201  *^®  Crown  should  be  *pleadable  to  an  impeachment  by  the 
-'  Commons  in  Parliament :  4  Blackst.  C.  399.  A  pardon  from 
the  Crown,  in  order  to  be  available  in  such  a  case,  must  be  granted 
after  trial  of  the  impeachment,  not  while  the  impeachment  is  pending. 

2.  As  to  the  point  relating  to  accomplices,  the  Judge  should  have 
advised  the  jury  to  acquit  unless  the  accomplice  was  corroborated : 
Eegina  v,  Stubbs,  Dears.  C.  C.  556. 

WiGHTMAN,  J\ — With  respect  to  the  questions  relative  to  the  ac- 
complice ;  even  supposing  that  the  witness  here  could  be  considered 
as  an  accomplice  of  the  defendant,  I  think  the  learned  Judge's  direc- 
tion at  the  trial  was  quite  right.  The  law  on  this  subject  is  correctly 
laid  down  in  Begina  v.  Stubbs, — ^it  is  not  a  rule  of  law  that  an  accom- 
plice must  be  corroborated  in  order  to  render  a  conviction  valid ;  but 
it  is  a  rule  of  general  and  usual  practice  to  advise  juries  not  to  convict 
on  the  evidence  of  an  accomplice  ahne.  The  application  of  that  rule, 
however,  is  a  matter  for  the  discretion  of  the  Juoge  by  whom  the  case 
is  tried,  and  here  he  appears  to  have  drawn  the  attention  of  the  jury 
to  the  point.  Moreover,  I  think  there  was  corroborative  evidence 
here,  if  corroborative  evidence  is  requisite.  It  is  not  necessary  that 
there  should  be  corroborative  evidence  as  to  the  very  fact ;  it  is  enough 
that  there  be  such  as  shall  confirm  the  jury  in  the  belief  that  the 
accomplice  is  speaking  truth. 

The  point  as  to  the  witness  being  still  liable  to  impeachment  by  the 
House  of  Commons  seems  to  have  come  on  the  Crown  by  surprise, 
and  it  raises  a  very  serious  question.  We  had  therefore  better  adjourn 
the  case,  in  order  that  the  matter  may  be  looked  into  and  re-argued, — 
one  counsel  to  be  heard  on  each  side. 

*32n       *Crompton,  J. — I  am  of  the  same  opinion.    As  to  the  first 
J   point,  each  case  must  depend  on  its  own  particular  circum- 
stances, and  it  is  for  the  Judge  at  the  trial  to  deal  with  each ;  and  I 
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should  say  that  here  there  was  corroborative  evidence,  and  that  the 
Judge  properly  directed  the  attention  of  the  jury  to  it.  Regina  v. 
Stubbs  arose  on  a  case  reserved  by  the  Judge  for  the  Court  of  Criminal 
Appeal,  which  refused  to  interfere ;  but  still,  if  we  see  that  there  l^as 
been  a  miscarriage  of  justice,  we  may  grant  a  new  trial.  Then  it  is 
said  that  these  witnesses  were  not  accomplices  with  the  defendant  ; 
but  I  think  they  were  to  some  extent. 

With,  respect  to  the  question  relative  to  the  eflfect  of  the  pardon,  I 
think,  subject  to  the  objection  that  has  been  raised  respecting  the  pos- 
sibility of  impeachment,  that  the  present  rule  fails.  Very  few  instances 
of  questions  as  to  the  eflfect  of  pardons  are  to  be  found  except  in  the 
State  Trials ;  but  the  rule  appears  to  be  that  a  pardon  removes  the 
privilege  of  a  witness  in  not  answering  questions  provided  they  are 
relevant  to  the  issue.  Two  cases  have  been  referred  to.  Rex  v.  Read- 
ing, 7  How.  St.  Tr.  259,  296,  and  Rex  v.  The  Earl  of  Shaftesbury,  8 
How.  St.  Tr.  817,  as  authorities  to  the  contrary,  but  in  both  the  adverse 
party  was  attacking  the  character  of  the  witnesses.  That  is  the  dis- 
tinction between  those  cases  and  the  present ;  the  witnesses  there  were 
justified  in  refusing  to  answer  what  would  disgrace  them,  but  wit- 
nesses are  not  justified  in  refusing  to  do  so  where  the  question  is 
relevant  to  the  issue. 

WiGHTMAN,  J.— -I  forgot  that  last  point,  but  I  quite  agree  in  what^ 
my  brother  Crompton  has  said. 

*HiLL,  J. — ^I  am  of  the  same  opinion.  In  the  application  r*ooo 
of  the  rule  respecting  accomplices  much  depends  on  the  nature  '- 
of  the  crime  and  the  extent  of  the  complicity  of  the  witnesses  in  it. 
If  the-crime  is  a  very  deep  one,  and  the  witness  so  far  involved  in  it 
as  to  render  him  apparentlv  unworthy  of  credit,  he  ought  to  be  cor- 
roborated. On  the  other  hand,  if  the  offence  be  a  light  one,  as  in 
Rex  V.  Hargrave,  5  C.  &  P.  170  (E.  C.  L.  R.  vol.  24),  which  has  been 
referred  to,  where  the  nature  of  the  oflfence  and  extent  of  the  com- 
plicity would  not  much  shake  his  credit,  it  is  otherwise.  Now  here, 
I  think,  there  was  corroborative  evidence  of  the  accomplice,  and  that 
the  Judge  was  right  in  the  way  in  which  he  called  the  attention  of 
the  jury  to  it. 

Blackburn,  J. — There  are  cases  where  the  accomplice  is  com- 
pletely in  the  nature  of  a  Queen's  evidence;  and  there  the  Judge  is 
not  justified  in  neglecting  to  caution  the  jury  so  strongly  against  his 
evidence,  if  uncorroborated,  as  almost  to  amount  to  a  direction  to 
acquit.  But  this  is  not  such  a  case,  and  I  think  the  Judge  at  the  trial 
was  right  in  the  course  he  took. 

The  Court  then  directed  that  the  remaining  point  should  be  argued 
in  the  next  Term  by  one  counsel  on  each  side.  This  argument  ac- 
cordingly took  place  in  Easter  Term,  1861,  on  the  25th  April ;  before 
Cockburn,  C.  J.,  Crompton,  Hill,  and  Blackburn,  Js. 

Cleasby,  for  the  Crown. — The  remaining  point  for  discussion  in  this 
case  is,  whether  the  possibility  of  the  witness,  although  pardoned  by 
the  Crown,  being  *impeached  by  the  House  of  Commons  for  r*o9o 
bribery,  affords  an  excuse  for  his  refusing  to  answer  questions  ^ 
tending  to  show  his  guilt  of  that  bribery.  This  point  is  quite  new, 
and  one  on  which  no  authority  is  to  be  found,  except  the  case  of 
Regina  v.  Monro,  referred  to  on  the  last  argument.  [Cockburn,  C.  J. 
B.  4  8.,  VOL.  I. — 18 
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— That  was  a  case  of  felony,  not  misdemeanor.]  The  law  is  laid  down 
in  2  Tayl.  Ev.  §  1808,  3d  ed.,  that  a  witness  is  not  compellable  to 
answer  questions  the  answers  to  which  would  have  a  tendency  to  expose 
him  to  a  criminal  charge ;  and  in  §  1312,  it  is  stated  that  if  the  offence 
has  been  pardoned,  the  witness  will  be  bound  to  answer.  These  pass- 
ages, however,  do  not  refer  to  the  case  of  impeachment,  which  was 
not  present  to  the  author's  mind.  [Blackburn,  J. — Taylor  refers  to 
an  American  case,  The  People  v.  Mather,  4  Wend.  229,  where  Marcy, 
J.,  delivered  the  judgment  of  the  Court,  and,  after  a  learned  and 
elaborate  argument,  decided  that  the  witness  there  was  not  obliged  to 
answer.  His  conclusion  is,  p.  267,  '*  I  think  the  Judge  could  not 
safely  say  that  the  privilege  was  claimed  by  the  witness  in  this  case 
as  a  mere  subterfuge  to  suppress  the  truth,  and  thereby  aid  the  escape 
of  the  guilty."  That  is  the  reason  of  the  decision,  and  it  is  a  very 
sensible  rule  to  go  by.] 

The  possibility  of  impeachment  by  the  House  of  Commons  is  so 
remote  that  the  Judge  at  the  trial  ought  not  to  take  it  into  considera- 
tion, and  great  difficulties  would  arise  in  the  administration  of  justice 
from  his  doing  so.  An  impeachment  by  the  House  of  Commons  is 
only  resorted  to  for  great  and  enormous  offences,  with  which  the  ordi- 
nary tribunals  are  unable  to  deal :  Com.  Dig.  ParliamevU,  L.  28-40 ; 
*S241   ^  ^^'  ^^°^'  ^^^  »  2  Irisi.  50.     *Thu8  one  of  the  articles  of  im- 

-*  peachment  against  the  Earl  of  Strafford  was  endeavouring  to 
stir  up  enmity  and  hostility  between  His  Majesty's  subjects  of  Eng- 
land and  those  of  Scotland:  3  How.  St.  Tr.  1382,  1386;  and  one  of 
those  against  Warren  Hastings  was  that  he  had.  contrary  to  justice 
and  honour,  abandoned  a  certain  party.  [Crompton,  J. — Are  you  not 
confounding  an  impeachment  with  a  bill  of  attainder  ?  The  House 
of  Commons  were  unable  to  impeach  Sir  John  Fen  wick  of  high  trea- 
son because  there  was  only  one  witness  against  him,  the  other  having 
been  spirited  away ;  but  they  and  the  Lords  passed  a  bill  of  attainder 
io  cut  off  his  head  on  the  evidence  of  one.  (a)]  There  may  be  some 
difference  between  impeachment  and  bill  of  attainder.  [Cockburn, 
C.  J. — Suppose  the  House  of  Commons  found  that  in  some  particular 
place  there  was  such  an  incurable  tendency  to  bribery  that  no  hope 
of  a  conviction  before  an  ordinary  court  of  justice  could  be  ha!d, 
however  plain  the  proof,  and  therefore  thought  the  better  course 
would  be  to  impeach  the  parties  before  a  tribunal  where  justice  would 
be  certain.  Crompton,  J. — ^If  that  would  be  unconstitutional,  it  was 
worse  to  impeach  a  clergyman  for  preaching  a  high  church  sermon.  (A)] 
In  any  event,  the  Judge  is  bound  to  consider  whether  the  party  is 
liable  to  be  impeached  in  the  ordinary  course  of  things,  not  in  extra- 
ordinary circumstances.  If,  indeed,  the  House  of  Commons  had  passed 
a  resolution  declaring  the  witness,  and  those  acting  with  him,  guilty 
of  bribery,  and  that  they  ought  to  be  impeached  ;  then  he  might  be 
said  to  be  in  some  danger.  But,  so  far  is  that  from  being  the  case 
*3251   ^®^®»  *that  the  House,  instead  of  proceeding  by  impeachnient, 

^  expressly  directed  this  prosecution  according  to  the  ordinary 
law  of  the  land.  [Crompton,  J. — There  is  always  the  remote  possi- 
bility that  there  may  be  some  informality  in  the  pardon.    Is  a  witness 


(a)  Se«  his  case,  13  How.  St.  Tr.  538. 

(6)  See  Br.  Sachevereirs  Cue,  16  How.  St.  Tr.  1. 
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justified  in  refusing  to  answer  on  that  account  ?]     There,  in  reality, 
there  is  no  pardon. 

As  to  the  argument  founded  on  the  Act  of  Settlement,  12  &  13  W. 
3,  c.  2,  s.  3 ;  that  statute  does  not  render  a  pardon  inoperative  in  the 
case  of  impeachment,  but  simply  prevents  its  being  pleaded,  so  as  to 
suppress  public  inquiry  into  the  case.  In  Vin.  Abr.,  PrerogaMve  (T.  2), 
pi.  83,  it  is  laid  down  that  the  King  cannot  be  divested  of  any  of  his 
prerogatives  by  general  words  in  an  Act  of  Parliament,  but  that  there 
must  be  plain  and  express  words  for  that  purpose. 

Edward  James,  contrsl. — With  respect  to  the  last  part  of  the  argu- 
ment of  the  Crown,  the  Act  of  Settlement  introduced  no  new  law, 
but  was  declaratory  of  the  old;  So  far  back  as  the  time  of  Ed.  3,  the 
prerogative  of  pardon  in  the  Crown  lay  under  limitation :  Com.  Dig., 
Pardon  (B.)  [CocKBURN,  C.  J.— The  majority  of  the  Court  are  of 
opinion  that  the  effect  of  the  provision  in  the  Act  of  Settlement  which 
has  been  referred  to  is  to  render  a  pardon  wholly  inoperative  to  pre- 
vent impeachment  by  the  House  of  Commons,  and  thereby  getting 
rid  of  the  judgment  of  the  House  of  Lords ;  for  that  purpose  a  sitbse- 
querU  pardon  must  be  granted  by  the  Crown.  My  brother  Blackburn 
does  not  come  to  the  same  conclusion;  but  he  agrees  with  us  that  that 
question  need  not  be  considered  now,  for  it  is  a  matter  of  some  doubt 
and  difficulty,  and  we  think  that  a  man  ought  not  to  be  put  in  peril 
by  being  *compe]led  to  answer  a  question  when  the  propriety  poog 
of  that  course  depends  on  so  doubtful  a  point.  You  may  *- 
therefore  leave  the  second  part  of  the  argument  of  the  Crown.  The 
question  now  is,  not  whether  this  man  can  be  impeached,  for  he  might 
be  impeached  for  many  things  besides  bribery,  but  whether  the  pos- 
sibility of  the  man  being  impeached  for  bribery  will  protect  him 
against  being  compelled  to  answer  this  question.  For  this  purposg^r.^d' 
we  must  judge  from  the  course  which  parliament  has  pursued^in  lil^p^.4^ 
cases,  and  inquire,  Is  there,  practically,  any  reason  to  anticipate  such 
a  danger  to  him  ?]  To  come,  then,  to  that  quesfcfbn.  The  reason  why 
no  authority  exists  upon  it  is  chiefly  owing  to  this,  that  grounds  of 
contempt  cannot  be  inquired  into  by  the  Superior  Courts.  The  ques- 
tion should  be  determined  in  the  same  way  as  if  the  facts  here  were 
stated  in  the  return  to  an  habeas  corpus.  It  would  be  very  dangerous 
to  lay  down  as  a  proposition  of  law  that  the  probability  or  improba- 
bility of  a  man's  being  proceeded  against  should  be  taken  into  con- 
sideration in  determining  whether  he  should  be  compelled  to  answer 
a  question  the  answer  to  which  may  criminate  him.  An  accomplice 
is  not  compellable  to  give  evidence,  if  he  refuses  to  chance  the  possi- 
bility of  his  being  proceeded  against  afterwards :  and  a  man  will  not  be 
compelled  to  answer  if  he  was  author  of  a  libel,  even  when  his  pro- 
secution for  it  is  highly  improbable.  So  a  man  will  not  bo  compelled 
to  say  whether  he  has  been  guilty  of  blasphemy,  although  his  prose- 
cution for  it  under  the  9  &  10  W.  3,  c.  32,  is  in  the  highest  degree 
improbable.  [Cbompton,  J. — In  our  old  law  of  evidence  the  most 
remote  pecuniary  interest  disqualified  a  witness;  but  that  is  to  be 
regretted.  Blackbukn,  J. — Still  the  defendant's  counsel  has  to  show 
that  the  ^remotest  possibility  of  crimination  will  protect.]  It  r*327 
is  incorrect  to  say  that  a  parliamentary  impeachment  can  only  '■ 
be  for  high  crimes  and  misdemeanors ;  it  must  be  for  offences  known 
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to  the  law  of  the  land:  Selden's  Judicature  in  Parliament,  oh.  2, 
Hale's  Jurisdiction  of  the  Lords'  House,  or  Parliament,  ch.  16. 
Although  there  is  some  difference  of  opinion  on  the  subject,  it  is  in 
the  breast  of  the  witness  himself  to  declare  whether  a  question  put 
to  him  will  criminate  him,  provided  that,  in  making  that  declaration, 
he  acts  bonS  fide.  Fisher  v,  Ronalds,  12  C.  B.  762,  765  (E.  C.  L.  R. 
vol.  74),  is  an  authority  on  the  point.  Maule,  J.,  there  says :  "  The 
witness  might  be  asked,  *  Were  you  in  London  on  such  a  day  ?'  and, 
though  apparently  a  very  simple  question,  he  might  have  good  reason 
to  object  to  answer  it,  knowing  that,  if  he  admitted  that  he  was  in 
London  on  that  day,  his  admission  might  complete  a  chain  of  evidence 
against  him  which  would  lead  to  his  conviction."  [Blackburn,  J. — 
In  that  case  the  question  was  not  decided:  the  Judges  expressly  say 
that  it  was  not  necessary  to  do  so.]  Our,  adv,  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

COCKBURN,  C.  J. — This  case  comes  before  us  under  peculiar  circum- 
stances. At  the  trial  of  the  defendant  on  an  information  by  the 
Attorney-General  for  bribery,  a  witness  who  was  called  to  prove  the 
fact  of  his  having  received  a  bribe  from  the  defendant,  objected  to 
give  evidence  on  the  ground  that  the  effect  of  the  evidence  he  was 
called  upon  to  give  would  be  to  criminate  himself.  Thereupon  the 
*S281  ^^^^^®^  ^"^^  ^^^®  Crown  handed  *a  pardon  under  the  Great  Seal 
-•  to  the  witness,  who  accepted  it.  The  witness  however  still 
objecting  to  give  evidence,  and  the  learned  Judge  who  presided  at  the 
trial  entertaining  doubts  as  to  whether  the  witness  could  be  properly 
compelled  to  answer  notwithstanding  the  pardon,  an  arrangement  was 
come  to  between  the  counsel  on  both  sides,  with  the  sanction  of  the 
Judge,  that  the  witness  should  be  directed  to  answer,  but  that  the 
opinion  of  this  Court  should  be  taken  as  to  whether  the  privilege  of 
the  witness  remained  notwithstanding  the  pardon ;  the  counsel  for  the 
Crown  lindertaking,  in  the  event  of  this  Court  holding  the  affirmative, 
to  enter  a  nolle  prosequi  if  the  defendant  should  be  convicted. 

We  think  it  necessary  to  protest  against  a  repetition  on  any  future 
occasion  of  a  proceeding  which  we  believe  to  be  wholly  unprece- 
dented, it  appearing  to  us  inconvenient  and  unbecoming  that  this 
Court  should  be  called  upon  to  pronounce  a  judgment  which  it  is 
without  authority  to  enforce.  It  is  perhaps  to  be  regretted  that  a 
rule  nisi  should  under  such  circumstances  have  been  granted.  Proba- 
bly, had  the  rule  nisi  for  a  new  trial  been  moved  for  on  this  ground 
alone,  we  should  have  refused  the  rule,  but,  the  rule  having  been 
moved  for  on  other  grounds  as  well  as  on  this,  it  was  perhaps  some- 
what improvidently  allowed  on  this  ground  also.  Now,  however,  the 
matter  having  been  discussed  on  a  rule  granted  by  us,  we  think  it 
best  to  pronounce  our  opinion  on  the  point  submitted  to  us ;  but  we 
are  anxious  to  protect  ourselves  against  the  present  proceeding  being 
drawn  into  precedent,  or  adopted  on  any  future  occasion. 

Upon  the  first  argument,  we  held  that  the  pardon  took  away  the 
*3291  P^^''^^^^^®  ^f  *^®  witness,  so  far  as  regarded  any  *risk  of  prose- 
-'  cution  at  the  suit  of  the  Crown,  but  it  was  objected  mat  a 
pardon  was  no  protection  against  an  impeachment  by  the  Commons 
in  Parliament,  and  on  this  point  the  case  was  argued  before  us  in  the 
last  Term. 
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The  question  on  which  our  opinion  is  now  required  is  whether  the 
enactment  of  the  3d  section  of  the  Act  of  Settlement,  12  &  13  W.  3, 
c.  2y  that  "  no  pardon  under  the  Great  Seal  of  England  be  pleadable 
to  an  impeachment  by  the  Commons  in  Parliament,"  is  a  sufficient 
reason  for  holding  that  the  privilege  of  the  witness  still  existed  in 
this  case,  on  the  ground  that  the  witness,  though  protected  bv  the 
pardon  against  every  other  form  of  prosecution,  might  possibly  be 
subject  to  parliamentary  impeachment.  In  support  of  this  proposition 
it  was  urged,  on  behalf  of  the  defendant,  that  bribery  at  the  election 
of  members  to  serve  in  Parliament  being  a  matter  in  which  the  House 
of  Commons  would  be  likely  to  take  a  peculiar  interest  as  imme- 
diately affecting  its  own  privileges,  it  was  not  impossible  that,  if  other 
remedies  proved  ineffectual,  proceedings  by  impeachment  might  be 
resorted  to.  It  was  also  contended  that  a  bare  possibility  of  legal 
peril  was  sufficient  to  entitle  a  witness  to  protection ;  nay,  further, 
that  the  witness  was  the  sole  judge  as  to  whether  his  evidence  would 
bring  him  into  danger  of  the  law :  and  that  the  statement  of  his 
belief  to  that  effect,  if  not  manifestly  made  mal4  fide,  should  be 
received  as  conclusive. 

With  the  latter  of  these  propositions  we  are  altogether  unable  to 
concur.  Upon  a  review  of  the  authorities,  we  are  clearly  of  opinion 
that  the  view  of  the  law  propounded  by  Lord  Wensleydale,  in  Osborn 
v.  The  London  Dock  Company,  10  Exch.  698,  701,  f  aiid  acted  upon 
by  V.  C.  Stuart,  in  Sidebottom  v.  Adkins,  3  Jur.  N.  S.  631,  is  the 
correct  one ;  and  that,  to  ^entitle  a  party  called  as  a  witness  r^ooQ 
to  the  privilege  of  silence,  the  Court  must  see,  from  the  cir-  ^ 
cumstances  of  the  case  and  the  nature  of  the  evidence  which  the 
witness  is  called  to  give,  that  there  is  reasonable  ground  to  apprehend 
danger  to  the  witness  from  his  being  compelled  to  answer.  We 
indeed  quite  agree  that,  if  the  fact  of  the  witness  being  in  danger  be 
once  made  to  appear,  great  latitude  should  be  allowed  to  him  in 
judging  for  himself  of  the  effect  of  any  particular  question :  there 
being  no  doubt,  as  observed  by  Alderson,  B.,  in  Osborn  v.  The  Lon- 
don Dock  Company,  that  a  question  which  might  appear  at  first  sight^ 
a  very  innocent  one,  might,  by  affording  a  link  in  a  chain  of  evidence, ' 
become  the  means  of  bringing  home  an  offence  to  the  party  answering. 
Subject  to  this  reservatv<!>n,  a  Judge  is,  in  our  opinion,  bound  to  insist 
on  a  witness  answering  unless  he  is  satisfied  that  the  answer  will  tend 
to  place  the  witness  in  peril. 

Further  than  this,  we  are  of  opinion  that  the  danger  to  be  appre- 
hended must  be  real  and  appreciable,  with  reference  to  the  ordinary 
operation  of  law  in  the  ordinary  course  of  things — not  a  danger  of 
an  imaginary  and  unsubstantial  character,  having  reference  to  some 
extraordinary  and  barely  possible  contingency,  so  improbable  that  no 
reasonable  man  would  suffer  it  to  influence  his  conduct.  We  think 
that  a  merely  remote  and  naked  possibility,  out  of  the  ordinary  course 
of  the  law  and  such  as  no  reasonable  man  would  be  affected  by,  should 
aot  be  suffered  to  obstruct  the  administration  of  justice.  The  object 
of  the  law  is  to  afford  to  a  party,  called  upon  to  give  evidence  in  a 
proceeding  inter  alios,  protection  against  being  brought  by  means  of 
his  own  evidence  within  the  penalties  of  the  law-  But  it  would 
be  to  convert  a   salutary  protection   into   a  means   of  abuse  if  it 


Digitized  by 


Lioogle 


331  REGINA  v,  BOYES.    T.  T.  1861. 

^oQ|i   *were  to  be  held  that  a  mere  imaginary  possibility  of  danger, 
-I   however  remote  and  improbable,  was  sufficient  to  justify  the 
withholding  of  evidence  essential  to  the  ends  of  justice. 

Now,  in  the  present  case,  no  one  seriously  supposes  that  the  witness 
runs  the  slightest  risk  of  an  impeachment  by  the  House  of  Commons. 
No  instance  of  such  a  proceeding  in  the  unhappily  too  pumerous 
cases  of  bribery  which  have  engaged  the  attention  of  the  House  of 
Commons  has  ever  occurred,  or,  so  far  as  we  are  aware,  has  ever  been 
thought  of  To  suppose  that  such  a  proceeding  would  be  applied  to 
the  case  of  this  witness  would  be  simply  ridiculous;  more  especially 
as  the  proceeding  by  information  was  undertaken  by  the  Attorney- 
General  by  the  direction  of  the  House  itself,  and  it  would  therefore 
be  contrary  to  all  justice  to  treat  the  pardon  provided,  in  the  interest 
of  the  prosecution,  to  insure  the  evidence  of  the  witness^as  a  nullity, 
and  to  subject  hira  to  a  proceeding  by  impeachment.      ' 

It  appears  to  us,  therefore,  that  the  witness  in  this  case  was  not.  in 
a  rational  point  of  view,  in  any  the  slightest  real  danger  from  the  evi- 
dence he  was  called  upon  to  give  when  protected  by  the  pai-don  from 
all  ordinary  legal  proceedings;  and  that  it  was  therefore  the  duty  of 
the  presiding  Judge  to  compel  him  to  answer. 

It  follows  that,  in  our  opinion,  the  law  officers  of  the  Crown  are  not 
bound  to  enter  a  nolle  prosequi  in  favour  of  the  defendant.  ^ ^^^^k. 

Bule  discharged  acQOidif^^Tjv  ^ 

•  •332]    *BELLINGHAM  and  Another  v.  OLARK.    Jflr'28.       .,  tV. 
{  Misjoinder  of  plaintiffs.— Ccnnmon  Law  Procedure  Act,  18C0  (23  &  24  rA^.V1[26).   . 

f  '-i^-  V,.  ^^^ 

A  declaration  alleged  that  A.,  administrator  of  B.  and  C,  sued  D.,  for  raoDej  payable  bj 
bim  to  A.  as  admin  iatrator,  and  C. ;  for  money  paid  bj  C.  and  B.  in  his  lifetime,  Ac;  and  for 
money  paid  by  A.»  administrator,  Ac,  and  C. ;  and  for  money  lent  by  C.  and  B.  in  his  lifetime; 
and  for  money  lent  by  A^  administrator,  Ac,  and  C. ;  and  on  accoants  stated  between  the 
defendant  and  A.,  administrator,  Ac,  and  C.  To  this  doclaratioo  the  defendant  demurred. 
Held, 

1.  That  the  declaration  was  bad  for  misjoinder. 

2.  That  the  defect  was  not  cured  by  the  Common  Law  Procedure  Aet,  1860  (23  A  24  Vict, 
c.  126),  8.  19. 

The  declaration  alleged  that  Francis  Field  Bellingham,  adminis- 
trator of  the  goods,  chattels,  and  credits  of  Thomas  Bellingham, 
deceased,  who  died  intestate,  Ac,  and  William  Williams,  sued  Henry 
Clark  for  money  payable  by  the  defendant  to  the  said  Francis  Field 
Bellingham,  administrator  as  aforesaid,  and  the  said  William  Wil- 
liams; for  money  paid  by  the  said  William  Williams  and  the  said 
Thomas  Bellingham  in  his  lifetime  for  the  defendant  at  his  request ; 
and  for  money  paid  by  the  said  Francis  Field  Bellingham,  adminis- 
trator as  aforesaid,  and  the  said  William  Williams  for  the  defendant 
at  his  request;  and  for  money  lent  by  the  said  William  Williams  and 
the  said  Thomas  Bellingham  in  his  lifetime  to  the  defendant;  and 
for  money  lent  by  the  said  Francis  Field  Bellingham,  administrator 
as  aforesaid,  and  the  said  William  Williams  to  the  defendant;  and  foi 
money  found  to  be  due  from  the  defendant  to  the  said  Francis  Field 
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Bellingham.  administrator  as  aforesaid,  and  the  said  William  Wil- 
liams  upon  accounts  stated  between  the  defendant  and  the  said  Francis 
Field  Bellingham,  as  administrator  as  aforesaid,  and  the  said  William 
Williams:  and  the  said  Francis  Field  *Bellingham,  admin-  r*t>oj> 
istrator  as  aforesaid,  and  the  said  William  Williams,  claimed  ^ 
2001 

The  defendant  demurred,  alleging  for  grounds  that  there  could  be 
no  such  causes  as  those  stated  in  the  declaration  in  which  the  admin- 
istrator of  a  deceased  can  sue  jointly  with  another  suing  in  his  own 
right  on  contracts.  As  to  the  counts  on  contracts  supposed  to  have 
been  made  by  the  defendant  with  the  intestate  and  Williams,  the 
administrator  had  no  legal  interest,  as  the  legal  interest  and  right  to 
sue  would  survive  to  Williams.  As  to  the  counts  on  causes  of  action 
supposed  to  have  accrued  to  the  administrator  and  Williams,  the 
administrator  either  was  not  entitled  at  all  if  they  arose  out  of  con- 
tracts made  with  the  deceased,  or  not  entitled  as  administrator  if  they 
arose  out  of  contracts  made  with  him  and  Williams.  There  was  also 
a  misjoinder  of  causes  of  action,  part  of  the  money  sought  to  be  re- 
covered being  assets  of  the  deceased,  and  part  not  such  assets  of  the 
deceased ;  and  part  could  only  be  due  to  Williams  alone,  and  part 
might  be  due  to  both  plaintifl^. 

Joinder  in  demurrer. 

Watkin  Williams,  in  support  of  the  declaration. — Previous  to  the 
Common  Law  Procedure  Act,  1860  (23  &  24  Vict.  c.  126),  sect.  19, 
this  declaration  would  have  been  bad  for  misjoinder ;  but  that  section 
removes  the  diificulty.  It  enacts,  "  The  joinder  of  too  many  plaintiflfe 
shall  not  be  fatal,  but  every  action  may  be  brought  in  the  name  of 
all  the  persons  in  whom  the  legal  right  may  be  supposed  to  exist ; 
and  judgment  may  be  given  in  favour  of  the  plaintiffs  by  whom  the 
action  is  brought,  or  of  one  or  more  of  them,  or,  in  caSe  of  any  ques- 
tion of  misjoinder  being  *raised,  then  in  favour  of  such  one  r+oo^ 
or  more  of  them  as  shall  be  adjudged  by  the  Court  to  be  enti-  '■ 
tied  to  recover :  provided  always,  that  the  defendant,  though  unsuc- 
cessful, shall  be  entitled  to  his  costs  occasioned  by  joining  any  person 
or  persons  in  whose  favour  judgment  is  not  given,  unless  otherwise 
ordered  by  the  Court  or  a  Judge."  That  applies  here,  for  the  plain- 
tiflfe,  not  knowing  which  of  them  is  entitled  to  sue,  have  declared  in 
the  names  of  both.  [Crompton,  J. — The  meaning  of  the  statute  is 
that  you  may  join  in  your  declaration  all  the  persons  whom  you  sup- 
pose entitlea  to  sue  on  a  contract ;  but  it  does  not  authorize  you  to 
make  several  persons  declare  on  a  contract  the  right  to  sue  on  which 
has  come  to  one  of  them  by  survivorship.  The  section  in  question 
relates  to  what  takes  place  at  a  trial,  not  to  the  case  of  a  demurrer.] 
If  that  be  so,  the  defendant  ought  not  to  have  demurred  to  the  declara- 
tion, but  reserved  his  objection  for  the  trial. 

No  counsej  appeared  on  the  part  of  the  defendant. 

CocKBURN,  C.  J. — The  statute  meant  to  cure  this  evil :  you  put  into 
a  declaration  as  plaintiffe  several  persons,  believing  them  to  have  a 
joint  cause  of  action :  that  turns  out  to  be  a  mistake,  for  it  is  found 
that  some  of  them  are  not  entitled  to  recover.  Before  the  statute  you 
would  have  lost ;  but  sect.  19  of  the  statute  says  that  the  names  of 
those  persons  may  be  struck  out.     That  enactment,  however,  does 
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not  apply  when  you  bring  an  action,  not  believing  that  all  the  plain- 
tiffs have  a  joint  right  of  action,  and  it  appears  on  the  face  of  the 
proceedings  that  the  action  ought  to  have  been  broijght  by  some  of 
♦SH51  *^®^^  only.  Two  plaintiffs  cannot  *bring  an  action,  saying, 
-'   one  or  other  of  us  is  entitled  to  recover.    You  must  amend. 

WiGHTMAN,  J. — Here  these  persons  cannot  be  joined  as  plaintiff. 
The  statute  meant  to  apply  where  all  could  be  joined. 

Crompton,  J. — In  other  words,  you  here  state  an  impossible  cause 
of  action.  You  do  not  show  any  consideration  to  these  two  persons 
for  the  contract  on  which  you  have  declared. 

Blackburn,  J.,  concurred. 

Watkin  Williams. — If  the  Court  compels  us  to  amend,  it  will  do  so 
by  allowing  us  to  strike  out  the  name  of  one  of  the  plaintiflfe. 

Crompton,  J. — This  declaration  was  drawn  perversely,  with  the 
intent  to  make  a  bad  use  of  the  statute.  You  must  amend  on  the 
usual  terms.     These  experiments  ought  not  to  be  encouraged. 

Judgment  for  the  defendant,  unless  the  plain  tiffi  amend  on 
the  usual  terms  within  ten  days. 


*336]  *PATEESON  v.  HAERIS.    May  29. 

Marine  insurance.— ^Perils  of  the  seas. — Chemical  action  of  the  sea. — Atlantic  foto- 
graph. — Damages. — Zl.  per  cent,  clatise  in  common  memorandum, 

1.  A  person  possessed  of  a  share  in  the  Atlantie  Telegraph  Company,  established  for  th« 
purpose  of  laying  down  a  submarine  electric  cable  between  the  United  Kingdom  and  America, 
insured  the  same  by  a  policy  in  the  ordinary  form  of  a  policy  of  marine  insurance.  The 
insurance  was  expressed  to  be  ''at  and  from  the  United  Kingdom,  say  from  London,  and 
wheresoeyer  the  risk  may  commence,  to  the  Atlantic  Ocean,  and  at  and  thence,  by  or  in  one  or 
more  ship  or  ships,  or  steamer  or  steamers,  to  the  place  or  places  of  destination,  both  in  the 

United  Kingdom  —  the  Continent,  island,  or  peninsula  of  America,  —  the  British  or  other 

possessions  of  America,  including  and  containing  all  and  every  accident^  danger,  and  risk  thai 
may  be  incurred  at  sea  or  on  land,  in  all  or  any  boats,  ships,  and  craft  whatsooTer  and 
wheresoerer,  until  the  final,  complete,  and  successfVil  laying  down  of  the  Atlantic  Telegraph 
Cable  from  shore  to  shore."  The  usual  blank  for  the  name  of  the  ship  was  filled  up  thus :  "  any 
ship  or  ships,  or  steamer  or  steamers,  or  craft  as  above;"  and  in  the  valuation  clause  the 
subject  of  insurance  was  to  be  taken  as  "  on  one  10002.  share  in  the  Atiaatic  Telegraph  Company, 
said  share  valued  at  1100^  In  case  of  loss  the  part  saved  to  be  sold  or  appraised  for  the 
benefit  of  the  underwriters."  The  insurance  contained  the  common  memorandum,  with  the 
addition  of  a  special  agreement,  in  a  memorandum  annexed  to  the  policy,  that  the  insurance 
should  **  cover  and  include  the  successfVil  working  of  the  cable  when  laid  down."  An  eleetrio 
cable  extending  from  the  Irish  to  the  North  American  coast  was  finally  laid  down  afler  a 
previous  abortive  attempt,  during  which  a  portion  of  it  was  lost  by  perils  of  the  seas  ;  and  on 
the  second  attempt,  during  which  some  more  cable  was  lost,  a  quantity  of  superfluous  cable 
was  taken  out  to  meet  contingencies.  It  was,  however,  found  impossible  to  maintain  electrical 
communication  sufficient  for  telegraphic  purposes,  and  the  telegraph  was  abandoned.  The 
cause  of  the  failure  was  the  imperfect  insulation  of  the  copper  wire  along  whioh  the  electric 
flaid  passed,  arising  from  defect  in  the  outer  covering  by  whioh  it  was  protected  from  external 
contact ;  whioh  defect  was  occasioned  by  accident  prior  to  the  shipment  of  the  cable  and  the 
commencement  of  the  risk,  aggravated  by  the  action  of  the  sea,  and  arose  from  the  ch^fmieal 
action  of  the  sea-water  on  the  interior  of  the  cable,  and  not  from  any  mischief  done  by  the 
mechanical  action  of  the  sea :  held,  that  this  was  not  an  injury  caused  by  "  perils  of  the  seas." 

2.  In  an  action  on  the  policy  with  respect  to  the  portion  of  the  cable  lost  by  perils  of  the 
seas :  held,  that  the  plaintiff  was  entitled  to  recover  as  for  a  partial  loss. 

3.  In  the  same  case :  held  also  that  the  warranty  against  partial  average  was  applicable,  and 
consequently  that-  the  plaintiff  could  not  recover  unless  a  loss  of  Zl.  per  cent,  had  been  sua* 
tained. 
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4.  field  also,  in  the  same  ease,  that  in  assessing  the  damages  the  yalne  of  the  whole  cable 
that  ever  was  exposed  to  peril,  inolading  the  portion  lost,  mnst  be  ascertained  according  to  its 
cost,  when  shipped  free  on  board;  and  that  the  proportion  between  that  value  and  the  loss 
actually  incurred  bj  the  perils  insured  against  would  give  the  per  centage  payable  by  each 
underwriter  on  his  subscription. 

5.  Held  also  that,  in  applying  the  above  principle,  that  portion  of  the  oable  which  was  lost 
in  the  flrst  attempt  to  lay  down  the  cable,  and  which  it  became  necessary  to  replace  by  new 
cable,  should  be  estimated  at  the  cost  of  the  substituted  oable;  but  that  as  regarded  that 
portion  of  the  lost  cable  which  was  taken  out  as  superfluous  cable,  by  way  of  a  provision 
against  accident,  it  might  be  reasonable  to  consider  how  far  such  cable,  if  not  lost,  would  have 
been  depreciated  in  marketable  value  by  having  been  coiled  in  the  hold  of  a  vessel  or  by  other 
eironmstanoes. 

The  first  count  of  the  declaration  alleged  that  the  plaintiff  was 
possessed  of  a  share  in  The  Atlantic  Telegraph  Company,  a  Company 
established  for  the  purpose  of  laying  down  a  submarine  electric  cable 
between  the  United  Kingdom  and  America,  the  said  share  being  of 
great  value,  to  wit,  of  1100?.,  and  thereupon  the  plaintiff,  on  the  1st 
July,  1857,  caused  to  be  made  a  certain  policy  of  insurance  in  the 
words  and  figures  following  (that  is  to  say) :  '*  In  the  name  of  God, 
Amen.  Walter  Paterson,  Esq.,  as  well  in  his  own  name  as  for  and 
in  the  name  and  names  of  all  and  every  other  person  or  persons,  to 
whom  the  same  doth,  may,  or  shall  appertain,  in  part  or  in  all,  doth 
make  assurance,  and  cause  himself  and  them,  and  every  of  them,  to 
be  insured,  lost  or  not  lost,  at  and  from  the  United  Kingdom,  say 
from  London  and  wheresoever  the  risk  may  commence,  to  the 
Atlantic  Ocean,  and  at  and  thence  by  or  in  one  or  more  ship  or  ships, 
or  steamer  or  steamers,  to  the  place  or  places  of  destination,  both  in 
the  United  Kingdom  ^  the  continent,  island,  or  peninsula  of  Ame- 
rica ^  the  British  or  other  possessions  of  America,  including  and 
containing  all  and  every  accident,  danger,  and  risk  that  may  be  in- 
curred at  sea  or  on  land  in  all  or  any  boats,  ships,  and  craft  whatso- 
ever and  wheresoever,  until  the  final,  complete,  and  successful  laying 
down  of  the  Atlantic  Telegraph  Cable  from  shore  to  shore,  upon  any 
kind  of  goods  and  merchandises,  and  also  upon  the  body,  tackle, 
apparel,  ordnance,  munition,  *artillery,  boat,  and  other  furni-  r^oqo 
ture  of  and  in  the  good  ship  or  vessel  called  the  (a)   '■ 

any  ship  or  ships,  or  steamer  or  steamers,  or  craft  as  above,  whereof 
is  master  under  God,  for  this  present  voyage,  or 
whomsoever  else  shall  go  for  master  in  the  said  ship,  or  by  whatso- 
ever other  name  or  names  the  same  ship  or  master  thereof  is  or  shall 
be  named  or  called,  beginning  the  adventure  upon  the  said  goods  and 
merchandises,  from  the  loading  thereof  aboard  the  ship  as  above, 
upon  the  same  ship,  &c.,  and  so  shall  continue  and  endure  during  her 
abode  there  upon  the  said  ship,  &c.,  and  further  until  the  said  ship, 
with  all  her  ordnance,  tackle,  apparel,  &c.,  and  goods  and  merchan- 
dises, whatsoever  shall  be  arrived  at  as  above  upon  the  said  ship,  &c., 
until  she  hath  moored  at  anchor  twenty-four  hours  in  good  safety, 
and  upon  the  goods  and  merchandises  until  the  same  be  there  dis- 
charged and  safely  landed.  And  it  shall  be  lawful  for  the  ship,  &o., 
in  this  voyage  to  proceed  and  sail  to,  and  touch  and  stay  at,  any  ports 
or  places  whatsoever  and  for  all  purposes,  without  prejudice  to  this 

(a)  The  nsnal  blank  for  the  name  of  the  ship  was  fllled  np  "any  ship  or  ships,  or  steamer 
or  steamers,  or  craft  as  above." 
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insurance.  The  said  ship,  &c.,  goods  and  merchandises,  &c.,  for  so 
much  as  concerns  the  assured,  by  agreement  between  the  assured  and 
assurers  in  this  policy  are  and  shall  be  valued  at  on  one  lOOOZ.  share 
in  The  Atlantic  Telegraph  Company.  Said  share  valued  at  1100  Z. 
In  case  of  loss,  the  part  saved  to  be  sold  or  appraised  for  the  benefit 
of  the  underwriters.  Touching  the  adventures  and  perils  which  we 
the  assurers  are  contented  to  bear,  and  do  take  upon  us  in  this  voyage, 
they  are  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves, 
*SS91  J®*^^'^^^^®*  letters  of  mart  and  countermart,  *surprisals,  takings 
-•  at  sea,  arrests,  restraints,  and  detainments  of  all  kings,  princes, 
and  people,  of  what  nation,  condition,  or  quality  soever,  barratry  of 
the  master  and  mariners,  and  of  all  other  perils,  losses,  and  misfor- 
tunes that  have  or  shall  come  to  the  hurt,  detriment,  or  damage  of  the 
said  goods  and  merchandises,  and  ship,  &c.,  or  any  part  thereof.  And 
in  case  of  any  loss  or  misfortune  it  shall  be  lawful  to  the  assured, 
their  factors,  servants,  and  assigns,  to  sue,  labour,  and  travel  for,  in 
and  about  the  defence,  safeguard,  and  recovery  of  the  said  goods  and 
merchandises,  and  ship,  &c.,  or  any  part  thereof,  without  prejudice  to 
this  assurance,  to  the  charges  whereof  we  the  assurers  will  contribute 
each  one  according  to  the  rate  and  quantity  of  his  sum  herein  assured. 
And  it  is  agreed  by  us,  the  insurers,  that  this  writing  or  policy  of 
assurance  shall  be  of  as  much  force  and  effect  as  the  surest  writing  or 
policy  of  assurance  heretofore  made  in  Lombard  Street  or  in  The 
Koyal  Exchange  or  elsewhere  in  London.  And  so  we  the  assurers 
are  contented,  and  do  hereby  promise  and  bind  ourselves  each  one  for 
his  own  part,  our  heirs,  executors,  and  goods,  to  the  assured,  their 
executors,  administrators,  and  assigns,  for  the  true  performance  of  the 
premises,  confessing  ourselves  paid  the  consideration  due  unto  us  for 
this  assurance  by  the  assured,  at  and  after  the  rate  of  thirty-five 
guineas  per  cent.  In  witness  whereof  we  the  assurers  have  subscribed, 
our  names  and  sums  assured  in  London,  1st  July,  1857.  N.  B.  Com, 
fish,  salt,  fruit,  flour,  and  seed  are  warranted  free  frem  average  unless 
general  or  the  ship  be  stranded.  Sugar,  tobacco,  hemp,  flax,  hides, 
and  skins  are  warranted  free  from  average  under  51.  per  cent.,  and  all 
*R4-m  ^^^^^  goods,  also  the  ship  and  freight,  are  *warranted  free 
-'  from  average  under  3Z.  per  cent.,  unless  general  or  the  ship  be 
stranded.  [Here  followed  the  names  of  the  insurers  subscribing  for 
the  several  sums  amounting  in  the  whole  to  llOOZ.,  among  which 
appeared  that  of  the  defendant  thus,  Frederick  W.  Harris,  for  150L, 
1st  July,  1857.]  And  the  plaintiff  says  that  the  said  Walter  Pater- 
son,  in  the  said  policy  mentioned,  is  the  plaintiff,  and  the  said  Frede- 
rick William  Harris,  therein  also  mentioned,  is  the  defendant,  of  all 
which  premises  the  defendant  afterwards  had  notice ;  and  thereupon 
afterwards,  on  the  day  and  year  last  aforesaid,  in.  consideration  that 
the  plaintiflf,  at  the  defendant's  request,  had  then  paid  to  the  defendant 
a  certain  sum,  to  wit,  55Z.  25.  6rf.,  as  a  premium  for  the  insurance  of 
150?.  of  and  upon  the  said  premises  in  the  said  policy  mentioned,  and 
had  then  promised  defendant  to  perform  the  said  policy  on  his  part, 
the  defendant  then  promised  the  plaintiff  that  he  would  become  and 
be  an  insurer  to  the  plaintiff  of  the  sum  of  150Z.  upon  the  said 
'  premises,  and  would  perform  all  things  in  the  said  policy  on  his  part; 
and  the  defendant  then  became  and  was  such  insurer  to  the  plaintiff 
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accordingly,  and  duly  subscribed  the  said  policy.  And  the  plaintiff 
says  that  at  the  time  of  the  making  of  the  said  policy  and  promise 
of  the  defendant,  and  from  thence  continually  until  and  at  the  time 
of  the  loss  hereinafter  mentioned,  he  was  interested  in  the  said  pre- 
mises so  insured  by  the  said  policy  as  aforesaid  to  the  full  value  of 
all  the  moneys  by  him  ever  insured  thereon.  And  the  plaintiff  says 
that,  after  the  making  of  the  said  policy  and  promise  of  the  defendant, 
the  said  Company  commenced  laying  down  the  said  cable  *from  r^oAi 
the  United  Kingdom  to  America,  as  in  the  said  policy  men-  ^ 
tioned,  and  that  afterwards,  and  before  the  final,  complete,  or  success- 
ful laying  down  of  the  same,  the  said  cable  was,  by  the  perils  of  the 
seas,  totally  lost,  and  never  was  finally,  completely,  or  successfully 
laid  down.  And  the  said  share  then  and  thereby,  after  the  making 
of  the  said  policy  and  promise  of  the  defendant,  and  during  the  con- 
tinuance, and  before  the  determination  of  the  risk  in  the  said  policy 
mentioned,  by  certain  perils  therein  and  thereby  insured  against,  to 
wit,  by  perils  of  the  sea,  became  and  was  wholly  lost,  and  of  no  value 
to  the  plaintiff;  of  all  which  the  defendant  had  notice.  Averment 
of  performance  by  the  plaintiff,  &c. :  and  statement  of  breach  that  the 
defendant  refused  to  pay  the  amount  so  insured  by  him  to  the  plain- 
tiffj  or  any  part  thereof,  though  requested  so  to  do. 

The  second  count  alleged  that  the  plaintiff  was  possessed  of  a  share 
in  The  Atlantic  Telegraph  Company,  a  Company  established  for  the 
purpose  oi  laying  down  a  submarine  electric  cable  between  the  United 
Kingdom  and  America,  the  said  share  being  of  a  great  value,  to  wit,  of 
llOOt  And  thereupon  the  plaintiff,  on  the  1st  of  July,  1857,  caused 
to  be  made  a  certain  policy  of  insurance  in  the  words  and  figures  in 
the  first  count  set  forth.  And  the  plaintiff  says  that  the  said  Walter 
Paterson,  in  the  said  policy  mentioned,  is  the  plaintiff;  and  the  said 
Frederick  William  Harris,  therein  also  mentioned,  is  the  defendant. 
And  the  plaintiff  says  that,  by  a  certain  memorandum  to  the  said 
policy  annexed,  and  forming  part  thereof,  it  is  declared  as  follows : 
"  It  is  understood  and  agreed  that  this  insurance  shall  cover  and 
include  the  successful  working  of  the  cable  when  laid  down.  London, 
Ist  July,  1857."  Of  *all  which  premises  the  defendant  after-  r^o^o 
wards  had  notice ;  and  thereupon  afterwards,  on  the  day  and  ^ 
year  last  aforesaid,  in  consideration  that  the  plaintiff,  at  the  defend- 
ant's request,  had  then  paid  to  defendant  a  certain  sum,  to  wit,  661. 
2s.  6c?.,  as  a  premium  for  the  insurance  of  1601.,  of  and  upon  the  said 
premises  in  the  said  policy  and  memorandum  mentioned,  and  had 
then  promised  defendant  to  perform  the  said  policy  and  memorandum 
on  his  part,  the  defendant  then  promised  the  plaintiff  that  he  would 
become  and  be  an  insurer  to  the  plaintiff  of  the  sum  of  150 i.  upon 
the  said  premises,  and  would  perform  all  things  in  the  said  policy  and 
memorandum  on  his  part;  and  the  defendant  then  became  and  was 
such  insurer  to  the  plaintiff  accordingly,  and  duly  subscribed  the  said 
policy  and  memorandum.  And  the  plaintiff  says  that,  at  the  time  of 
the  making  of  the  said  policy  and  memorandum  and  promise  of  the 
defendant,  and  from  thence  continually  until  and  at  the  time  of  the 
loss  hereinafter  mentioned,  he  was  interested  in  the  said  premises  so 
insured  by  the  said  policy  and  memorandum  as  aforesaid  to  the  full 
value  of  all  the  moneys  by  him  ever  insured  thereon.    And  the 
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plaintiff  says  that,  after  the  making  of  the  said  policy  and  memoran- 
dum and  promise  of  the  defendant,  the  said  Company  commenced 
.  laying  down  the  said  cable  from  the  United  Kingdom  to  America,  as 
in  the  said  policy  mentioned,  and  that  afterwards,  and  before  the 
complete  and  successful  laying  down  and  working  of  the  same,  the 
said  cable  was,  by  the  perils  of  the  seas,  totally  lost,  and  never  was 
completely  and  successfully  laid  down  and  worked.  And  the  said 
share  then  and  thereby  after  the  making  of  the  said  policy  and  memo- 
randum and  promise  of  the  defendant,  and  during  the  continuance 
*3431  ^^^  before  *the  termination  of  the  risk  in  the  said  policy  and 
^  memorandum  mentioned,  by  certain  perils  therein  and  thereby 
insured  against,  to  wit,  by  perils  of  the  seas,  became  and  was  wholly 
lost,  and  of  no  value  to  the  plaintiff;  of  all  which  the  defendant  had 
notice.  Averment  of  performance  by  the  plaintiff,  &c. :  and  state- 
ment of  breach  that  the  defendant  refused  to  pay  the  amount  so 
insured  by  him  to  the  plaintiff,  or  any  part  thereof,  though  requested 
so,  to  do. 

There  was  also  the  common  count  for  money  had  and  received. 

Pleas.  1.  That  the  defendant  did  not  promise  or  become  an  insurer 
as  alleged. 

2.  To  the  1st  count.  That  the  subject-matter  of  the  said  insurance 
was  not,  nor  was  any  part  thereof,  during  the  continuance  of  the  risk 
covered  by  the  said  policy,  lost  by  the  perils  insured  against,  or  any 
of  them. 

3.  To  the  2d  count.  That  the  subject-matter  of  the  said  insurance 
was  not,  nor  was  any  part  thereof,  during  the  continuance  of  the  risk 
covered  by  the  said  policy  and  memorandum,  lost  by  the  perils  insured 
against,  or  any  of  them. 

4.  To  the  whole  declaration.     Payment  before  action  brought. 
6.  To  the  common  count.     Never  indebted. 

Issue  on  all  the  pleas. 

On  the  trial,  before  Cockburn,  C.  J.,  at  the  Sittings  in  London  after 
Trinity  Term,  in  1860,  it  appeared,  from  the  evidence  adduced  by 
the  plaintiff,  that  the  plaintiff  was  the  owner  of  a  share  in  The  Atlan- 
tic Telegraph  Company ;  and  that  the  defendant,  who  is  a  member  of 
Lloyds,  underwrote  the  policy  set  out  in  the  1st  count,  with  the  memo- 
randum set  out  in  the  second  count  attached  to  it.  The  attempt  to 
♦^441  ^^y  ^^^  cable  was  commenced — the  cable  *being  on  board  two 
-'  ships,  the  British  ship  of  the  line  Agamemnon,  and  the  United 
States  frigate  Niagara — in  the  latter  end  of  July,  1857 ;  but  a  breakage 
occurred,  and  a  considerable  length  of  cable  was  lost.  The  attempt 
was  then  put  off  till  June,  1858.  In  the  mean  time  a  fresh  length  of 
cable  was  made  to  supply  the  loss,  and  altogether  900  miles  more  of 
cable  were  shipped  than  were  actually  wanted,  in  order  to  meet  con- 
tingencies. On  the  second  expedition,  after  a  further  length  of  cable 
had  been  lost,  the  cable  was  laid  from  the  Irish  coast  to  Newfound- 
land, on  the  coast  of  North  America.  After  the  laying  was  completed, 
electric  communication  was  carried  on  for  some  little  time  between 
the  two  countries ;  but  ultimately  it  was  found  impossible  to  keep  up 
the  communication  between  the  termini,  in  consequence  of  the  im- 
perfect insulation  of  the  copper  wire  along  which  the  electric  fluid 
passed ;  arising  from  some  defect,  in  one  or  more  places,  in  the  outer 
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covering  by  which  it  was  protected  from  external  contact.  The  cause 
of  the  failure  was  owing  to  the  chemical  action  of  the  sea  water  on  the 
interior  of  the  cable,  to  which,  by  the  defect  of  the  outer  covering  at 
the  time  the  cable  was  immersed  in  the  water,  it  was  enabled  to  pene- 
trate— and  not  to  any  mischief  done  by  the  mechanical  action  of  the 
sea.  It  was  admitted  that  378  miles  of  cable  had  been  lost  by  perils 
insured  against.  No  evidence  was  adduced  by  the  defendant.  The 
Lorcl  Chief  Justice  left  certain  questions  to  the  jury,  which,  with  their 
answers,  were  as  follows : — 

"Was  the  cable  ever  finally,  completely,  and  successfully  laid 
down,  so  as  to  be  capable  of  being  successfully  worked  ? — Yes,  com- 
pletely laid;  but  not  so  as  to  be  capable  of  successful  continuous 
working. 

**' As  to  the  cause  of  its  failure,  was  the  cable  when  laid  f^qjk 
down  defective  ? — Yes.  ^ 

"If  so,  was  the  defect  one  in  the  original  construction,  or  did  it 
arise  from  accidental  causes  ? — From  accidental  causes. 

"  If  the  latter,  did  the  accident  arise  before  the  commencement  of 
the  voyage,  or  during  its  continuance  ? — Previous  to  shipment. 

"Or  did  it  arise,  after  the  cable  was  laid  down,  from  the  cable 
scraping  on  rocks,  or  other  similar  cause  ? — ^No. 

"If  the  defective  working  of  the  cable  is  attributable  to  defect 
existing  at  the  time  of  laying  it  down,  is  it  to  be  attributed  to  such 
defect  alone,  or  to  such  defect  aggravated  by  the  action  of  the  sea  ? — 
Aggravated  by  the  action  of  the  sea." 

The  Lord  Chief  Justice  thereupon  directed  a  verdict  for  the  plain- 
tiff, leave  being  reserved  to  move  to  enter  the  verdict  for  the  defend- 
ant ;  or  to  reduce  the  verdict  to  the  amount  of  depreciation  consequent 
upon  the  loss  of  873  miles  of  cable ;  and,  if  the  verdict  should  stand 
for  the  plaintiff  in  whole  or  in  part,  the  Court  to  decide  on  what  prin- 
ciple the  damages  should  be  assessed. 

It  was  agreed  between  the  parties  that,  if  the  plaintiff  should  be  held 
entitled  to  a  verdict  in  respect  of  partial  loss,  the  damages  should  be 
assessed  out  of  Court  by  an  arbitrator  chosen  by  the  parties. 

Bovill,  in  Michaelmas  Term,  1860,  obtained  a  rule  accordingly,  or 
for  a  new  trial :  which  was  argued  in  Easter  Term,  1861,  on  the  29th 
April  and  the  2d  May ;  before  Cockburn,  C.  J.,  Crompton,  Hill,  and 
Blackburn,  Js. 

Phipson  and  W.  Murray  showed  cause. — This  was  a  loss  by  "  perils 
of  the  seas."  [Blackburn,  J. — In  ^2  Arnould  Ins.  781-2  (2d  r+oAg 
ed.),  it  is  said :  "  Where  the  leak  arises  from  the  unseaworthy  ^ 
state  of  the  ship  when  she  sailed,  and  is  only  a  consequence  of  that 
ordinary  amount  of  straining  to  which  she  would  unavoidably  be 
exposed  in  the  general  and  average  course  of  the  voyage  insured,  the 
underwriter  is  not  liable."]  The  same  author,  p.  817,  defines  loss  by 
perils  of  the  seas  as  including  "  all  kinds  of  marine  casualties,  such  as 
shipwreck,  foundering,  stranding,  &c. ;  and  every  species  of  damage 
done  to  the  ship  or  goods  at  sea  by  the  violent  and  immediate  action 
of  the  winds  and  waves,  as  distinct  from  that  included  in  the  ordinary 
wear  and  tear  of  the  voyage,  or  directly  referable  to  the  acts  and 
negligence  of  the  assured  as  its  proximate  and  sole  conducive  cause." 
*****  Foundering  at  sea,"  he  adds,  "  when  proximately  caused  by 
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tlie  fury  of  storms  and  tempests,  is  an  obvious  case  of  loss  by  the 
perils  of  the  seas."  In  Parfitt  v.  Thompson,  13  M.  &  W.  892,t  which 
was  an  action  on  a  policy  in  which  it  was  declared  that  the  ship  should 
be  deemed  seaworthy,  Pollock,  d  B.,  says,  p.  895 :  "  It  appears  to  me, 
that,  if  the  vessel  had  foundered  in  a  perfectly  calm  sea,  from  a  leak 
occasioned  by  rottenness,  on  the  day  after  the  policy  was  eflfected,  the 
underwriters  would  have  been  liable."  Where  a  ship  is  lost  in  conse- 
quence of  being  run  down  by  another,  without  fault  on  either  side,  it 
is  a  loss  by  perils  of  the  seas:  BuUer  v.  Fisher,  3  Esp.  67;  and  the 
same  holds  where  the  loss  was  occasioned  by  the  grossest  negligence 
on  the  part  of  the  ship  by  which  the  other  was  run  down :  Smith  w, 
Scott,  4  Taunt.  126.  [Blackburn,  J. — Suppose,  what  is  every  clay's 
occurrence,  a  ship  goes  to  sea  with  her  sheathing  in  a  proper  state, 
♦3471  ^^^  ^^  *^®  corroded  by  the  chemical  action  of  the  water,  would 
J  the  underwriter  be  held  responsible?  If  not,  what  is  the  dif- 
ference between  that  case  and  this,  where  the  sea  corrodes  the  copper 
wire  within  the  casing?]  That  case  is  distinguishable.  This  is  a 
novel  manufacture,  on  which  the  operation  of  sea  water  is  unknown. 
Suppose  a  diver,  who  goes  down  with  a  cap  on  his  head,  insures  him- 
self against  perils  of  the  seas,  and  the  sea  percolates  through  the  cap 
by  degrees,  would  not  the  underwriter  be  liable?  [Cockbubn,  C.  J. 
— There  the  insurance  would  be  on  the  thing  which  was  described  in 
the  policy  as  the  means  of  protection  from  the  sea.] 

2.  As  to  the  amount  of  the  verdict.  The  subject-matter  of  the 
policy  is  the  plaintiff's  share  in  The  Atlantic  Telegraph  Company,  not 
m  the  cable ;  and  the  insurance  was  on  the  plaintiff's  share  in  the 
Company  until  the  successful  working  of  the  cable  should  be  esta- 
blished. The  plaintiff  is,  consequently,  entitled  to  recover  the  amount 
of  the  depreciation  which  his  share  in  the  Company  has  undergone  in 
consequence  of  the  failure  in  working  the  cable.  The  policy  is  a  very 
novel  one.  It  is  an  ordinary  ship  policy,  adapted  to  a  subject-matter 
to  which  its  terms  are  not  strictly  applicable ;  and  a  liberal  construc- 
tion must  therefore  be  given  to  it  in  order  to  carry  out  the  intention 
of  the  parties.  Here  is  no  warranty  of  seaworthiness ;  and,  although 
the  peril  by  which  the  injury  was  caused  might  not  be  a  peril  of  the 
seas  in  the  case  of  a  ship,  it  must  be  taken  to  have  been  a  peril  con- 
templated by  the  parties  insuring  such  a  subject-matter  as  thia 
[Blackbubn,  J. — Has  the  point  ever  been  started  that  what  is  a  peril 
of  the  seas  within  a  policy  on  one  subject-matter,  may  not  be  a  peril 
♦3481  ^^  ^^®  ^®^®  within  a  policy  on  another  *subject-matter?]  No 
-'  decided  case  on  the  point  has  been  found.  [Blackburn,  J. — 
In  1  Phil.  Ins.  617  (3d  ed.),  it  is  said  (sect.  1086):  "The  underwriter 
is  not  liable  for  the  consequences  of  the  perils  assumed,  except  when 
thev  operate  in  an  extraordinary  degree ;  and  he  is  liable  only  for  loss 
and  damage  of  an  extraordinary  kind."  And  sect.  1087 :  "  Though 
the  operation  of  a  peril  insured  against  is  extraordinary,  if  its  conse- 
quences are  not  so,  it  is  not  a  loss  within  the  policy."  *  *  ♦  "  But  what 
is  to  be  considered  ordinary,  and  what  extraordinary,  in  the  degree 
and  effects  of  the  perils,  is  a  question  for  the  jury  of  much  diflSculty, 
and  one  that  cannot  be  more  definitely  stated."] 

Ltish,  Bovilly  and  Ronyman,  in  support  of  the  rule. — 1.  On  the  main 
question,  the  finding  of  the  jury  shows  that  the  failure  of  the  adven- 
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ture  was  not  caused  by  perils  of  the  seas,  but  by  the  natural,  ordinary 
action  of  the  sea  on  the  cable  in  the  injured  state  in  which  it  was  when 
immersed.  The  language  of  Pollock,  C.  B.,  in  Parfitt  v.  Thompson, 
13  M.  &  W.  392,  395, t  is  only  a  dictum,  which  was  not  adopted  by 
the  rest  of  the  Court,  and  is  overruled  by  Fawcas  v.  Sarsfield,  6  E,  & 
B.  192  (E.  C.  L.  E.  vol.  88).  In  that  case  a  vessel  was  sent  to  sea  in 
a  state  not  fit  for  her  voyage,  and  did  not  encounter  any  more  severe 
weather  than  is  usual  and  ordinary  on  such  a  voyage,  or  than  a  ship 
reasonably  fit  for  it  could  have  encountered  without  injury.  Having 
been  compelled  to  go  into  port  for  repairs  owing  to  the  defective  state 
in  which  she  sailed,  it  was  held  that  the  shipowner  could  not,  though 
the  defects  were  not  known  to  him,  and  he  had  acted  without  fraud, 
and  though  there  was  no  warranty  of  seaworthiness,  recover  the  ex- 
penses of  those  repairs  *against  the  insurer.  In  Magnus  v,  r^q^^Q 
Buttemer,  11  C.  B.  876  (E.  C.  L.  E.  vol.  73),  also,  where  a  ship  L  ^^^ 
took  the  ground  in  the  falling  of  the  tide,  and  received  damage,  in  a 
harbour,  in  which  she  was  properly  placed  for  the  purpose  of  unload- 
ing, this  was  held  not  a  stranding  within  the  terms  of  an  ordinary 
policy. 

2,  As  to  the  claim  in  respect  of  the  partial  loss,  namely,  of  the 
373  miles  of  cable. — This  kind  of  undertaking  does  not  include  the 
case  of  partial  loss.  It  is  true,  this  is  not  a  policy  warranting  the 
cable,  but  a  policy  insuring  a  share  in  the  Company.  The  meaning 
of  that,  however,  is  that  the  underwriter  insures  that  the  whole  enter- 
prise shall  not  be  unsuccessful  by  reason  of  perils  of  the  seas — mis- 
chief from  which  can  only  be  caused  by  the  sea  acting  on  the  cable. 
This  is  confirmed  by  the  provision  in  the  policy  that  "  in  case  of  loss 
the  part  saved"  is  to  be  "  sold  or  appraised  for  the  benefit  of  the 
underwriters."  After  the  loss  of  the  373  miles  of  cable,  more  than 
sufficient  was  left  to  complete  the  successful  working  of  the  telegraph. 
A  mast  of  a  ship  insured  for  a  voyage  might  be  lost  or  injured  so  as 
to  be  worthless  when  the  ship  arrived  at  her  port  of  destination  ;  this 
would  not  be  a  partial  loss  for  which  the  owner  could  recover.  Sup- 
pose a  man  insured  a  share  in  The  Crystal  Palace  Company,  a  damage 
happening  to  the  building  by  wind,  &c.,  might  not  afiect  his  share  in 
proportion  to  the  extent  of  the  damage  done  to  the  building,  and 
might  not  affect  its  value  at  all  if  the  undertaking  were  successful. 
[Blackburn,  J. — The  general  principle  governing  these  cases  is  that 
of  "indemnity."  The  underwriter  undertakes,  as  far  as  money  will 
go,  to  put  the  assured  in  the  same  situation  *as  if  the  loss  had  r^oKA 
not  happened.  His  Lordship  referred  to  Livie  v.  Janson,  12  '- 
East  648.]  In  Stewart  v.  Steele,  6  Scott  N.  E.  927,  a  ship  sustained 
damage  by  a  collision.  Her  wales  were  injured,  and  she  was  found 
to  leak  so  much  that  she  was  compelled  to  return.  She  underwent 
repair — was  recoppered — ^and  again  set  sail,  but  was  again  compelled 
to  return,  and  put  into  dock,  and  her  wales  removed,  when  she  was 
found  so  defective  as  to  render  it  inexpedient  to  repair  her :  held  that 
the  plaintiff  was  not  entitled  to  recover  against  the  underwriter  what 
would  have  been  necessary  to  replace  the  wales,  as  that  expense  had 
not  actually  been  incurred.  In  McSwiney  v.  The  Eoyal  Exchange 
Assurance,  14  Q.  B.  634  (E.  C.  L.  E.  vol.  68),  S.  C.  in  Exch.  Ch.  696, 
the  plaintiff  had  contracted  to  buy  of  D.  6000  bags  of  rice  coming 
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from  M.  before  the  end  of  May,  and .  had  also  contracted  with  W.  to 
sell  them  at  an  advanced  price ;  and  it  was  held  by  this  Court  and 
the  Exchequer  Chamber  that  his  expected  profit  was  an  insurable 
interest.  Also,  after  a  portion  of  the  rice  had  been  shipped  at  M., 
the  rest  being  there  ready  for  shipment,  the  vessel  was  blown  out  to 
sea  by  a  gale  of  wind,  and  the  shipped  portion  spoiled :  the  rest  was 
not  put  on  board,  and  the  voyage  was  not  performed  in  time  for  com- 
pletion of  the  contract.  On  this  it  was  held  by  the  Exchequer  Cham- 
ber that  the  defendants  were  liable  only  for  the  quantity  put  on  board; 
and  that,  if  the  policy  ever  did  apply  to  the  rice  which  was  od  shore, 
but  not  shipped,  the  defendant  was  not  liable  for  a  loss  by  perils  of 
the  seas  which  did  not  directly  affect  him. 

3.  But  suppose  the  defendant  is  liable,  then  the  insurance  being  on 
the  cable,  is  an  insurance  on  goods ;  and  the  common  memorandum 
clause  prevents  the  plaintiff  from  recovering  unless  he  shows  a  loss 

*35n  *®^^®®d^^g  3'«  P®r  ^^^^'  o^  '^®  *o^*l  value  of  the  share.  That 
J  is  not  shown  here ;  for  it  comes  to  the  question  what  would  be 
the  market  price  of  the  373  miles  of  cable  which  were  lost.  They 
probably  would  have  sold  for  next  to  nothing,  for  they  would  be  of 
no  use  except  as  specimens.  Our,  adv.  v^jlU. 

The  judgment  of  the  Court  was  now  delivered  by 
CocKBURN,  C.  J. — This  was  an  action  on  a  policy  of  insurance  of 
a  novel  and  somewhat  remarkable  character ;  being  a  policy  on  the 
plaintiff's  share  in  a  Company  called  The  Atlantic  Telegraph  Com- 
pany, formed  for  the  purpose  of  laying  down  an  electric  cable  between 
this  country  and  America,  in  order  to  maintain  telegraphic  communi- 
cation between  the  continents  of  Europe  and  North  America.  The 
policy  was  in  the  ordinary  form  of  marine  insurance,  with  the  addi- 
tion of  a  special  agreement  contained  in  a  memorandum  annexed  to 
the  policy  that  the  insurance  should  "  cover  and  include  the  successful 
working  of  the  cable  when  laid  down."  The  purpose  and  effect  of 
the  policy  was  plainly  to  protect  the  insured  against  the  loss  of,  or 
injury  to,  the  cable  (on  the  successful  laying  down  of  which  the  interest 
of  the  Company  and  its  shareholders  depended),  from  sea  risk  during 
the  time  it  was  being  carried  out  or  being  laid  down  between  the 
opposite  shores.  It  appears  to  have  been  taken  for  granted  that,  the 
cable  once  safely  laid  down,  its  successfiil  working  would  follow  as  a 
necessary  consequence.  Such,  however,  unhappily  did  not  prove  to 
be  the  case.  Although  an  electric  cable,  extending  from  the  Irish  to 
the  North  American  coast,  was  finally  laid  down,  it  was  found  im- 
*3521  P^^^^^^^  ^^  maintain  electric  communication  by  *means  of  it, 
-*  sufficient  for  telegraphic  purposes,  and  the  working  of  the 
telegraph  was,  at  all  events  for  the  time,  abandoned.  A  great  depre- 
ciation in  the  value  of  the  shares  of  the  Company  necessarily  fol- 
lowed ;  and  the  principal  question  in  the  case  is  whether  thb  plaintiff 
is  entitled  to  recover  on  this  policy  in  respect  of  this  loss. 

The  cause  of  the  failure  was,  beyond  doubt,  the  imperfect  insulation 
of  the  wire,  arising  from  some  defect,  in  one  or  more  places,  in  the 
outer  covering  by  which  the  wire  is  protected  from  external  contact; 
and  according  to  the  finding  of  the  jury,  which  was  well  warranted 
by  the  evidence,  and  is  not  complained  of,  this  defect  was  occasioned 
by  accident  prior  to  the  shipment  of  the  cable  and  the  commenoement 
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of  the  risk  "  aggravated  by  the  action  of  the  sea."  Understood  by 
the  light  of  the  evidence  of  the  plaintiff's  witnesses  (none  were  called 
by  the  defendant),  and  of  the  contention  of  the  counsel  at  the  trial, 
this  finding  of  the  jury  must  be  taken  to  have  reference  to  the 
chemical  action  of  the  sea  water  on  the  interior  of  the  cable,  to  which, 
by  the  defect  of  the  outer  covering  at  the  time  the  cable  was  immersed 
in  the  water,  it  was  enabled  to  penetrate,  and  not  to  any  mischief 
done  by  the  violence  or  mechanical  action  of  the  sea.  This  being  so, 
we  are  of  opinion  that  this  is  not  an  injury  which  can  property  be 
referred  to  "perils  of  the  seas,"  under  which  head  of  damage  it  was 
contended  for  the  plaintiff  that  the  loss  fell.  We  are  of  opinion  that 
an  injury  of  this  nature,  not  arising  from  the  external  violence  or 
mechanical  action  of  the  winds  or  waves,  but  which  was  the  natural 
and  necessary  consequence  of  the  ordinary  action  of  the  sea  water  on 
the  cable,  in  the  state  in  which  it  was  when  immersed  in  the  sea,  is 
not  comprehended  in  the  perils  insured  against.  The  injury,  so  far 
as  the  damage  occasioned  by  the  sea  is  concerned  was  the  *in-  r^ogo 
evitable  consequence  of  the  immersion  of  the  cable  in  its  then  ^ 
state  in  the  sea  water.  But  the  purpose  of  insurance  is  to  afford 
protection  against  contingencies  and  dangers  which  may  or  may  not 
occur ;  it  cannot  properly  apply  to  a  case  where  the  loss  or  injury 
must  inevitably  take  place  in  the  ordinary  course  of  things.  The 
wear  and  tear  of  a  ship,  the  decay  of  her  sheathing,  the  action  of 
worms  on  her  bottom,  have  been  properly  held  not  to  be  included  in 
the  insurance  against  perils  of  the  seas,  as  being  the  unavoidable 
consequences  of  the  service  to  vliich  the  vessel  is  exposed.  The 
insurer  cannot  be  understood  as  undertaking  to  indemnify  against 
losses  which,  in  the  nature  of  things,  must  necessarily  happen. 

For  these  reasons  we  are  of  opinion  that  the  plaintiff  is  not  entitled 
to  recover  in  respect  to  this  portion  of  his  claim. 

A  further  cmestion  arises  on  a  second  head  of  claim  in  respect  of  a 

!)artial  loss.  In  the  laying  down  of  the  cable,  373  miles  of  cable  were 
ost  under  circumstances  whi^jh,  it  is  admitted,  would  come  under  the 
head  of  perils  of  the  seas.  The  question  is,  whether  the  plaintiff  is 
entitled  to  recover  in  respect  of  tms  loss,  and,  if  so,  upon  what  prin- 
ciple the  damages  should  be  assessed. 

It  was  contended  for  the  defendant,  that,  as  the  value  of  a  share  in 
the  Company  would  have  risen  higher  than  the  estimated  value  fixed 
by  the  policy  if  the  cable,  actually  laid  down,  could  have  been  suc- 
cessfully worked,  the  partial  loss  of  a  portion  of  cable  could  not  be 
considered  as  included  in  an  insurance  on  the  share.  But  the  obvious 
answer  is,  that  the  loss  of  a  quantity  of  cable  belonging  to  the  Com- 
pany must  necessarily  be,  pro  tanto,  a  loss  on  the  capital  of  the  Com- 
pany, and  must  so  far  tena  to  diminish  the  value  of  each  share. 

It  was  further  contended  that  the  defendant  was  *protected  r*Q54 
against  this  part  of  the  plaintiff's  claim  by  the  memorandum  ^ 
of  warranty  against  partial  loss ;  inasmuch  as  the  loss,  here  could  not 
amount  to  3Z.  per  cent,  on  the  total  value  of  this,  share. 

We  at  first  doubted  whether  the  warranty  against  partial  average 
would  apply  to  this  case,  but  on  further  reflection ;  considering  that 
the  insurance,  though  nominally  on  the  share,  yet  for  reasons  which 
we  shall  afterwards  more  fully  explain,  is  practically  an  insurance  on 
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the  cable,  as  being  the  tangible  substance  in  respect  of  which  alone 
the  share  could  be  exposed  to  the  risk  of  sea  damage ;  we  have  come 
to  the  conclusion  that  the  warranty  against  partial  average  applies,  and 
consequently  that,  unless  a  loss  of  31.  per  cent,  has  been  sustained,  the 
plaintiff  cannot  recover. 

In  order  to  determine  this  question,  as  well  as  the  principle  on 
which  the  per  centage  of  the  loss  is  to  be  fixed,  it  becomes  necessary 
to  inquire  more  precisely  what  is  the  exact  meaning  of  the  contract 
contained  in  the  policy  on  which  this  action  is  brought.  The  insur- 
ance is  expressed  to  be  "  at  and  from  the  United  Kingdom,  say  from 
London  and  wheresoever  the  risk  may  commence,  to  the  Atlantic 
Ocean,  and  at  and  thence  by  or  in  one  or  more  ship  or  ships,  or  steamer 
or  steamers,  to  the  place  or  places  of  destination,  both  in  the  United 
Kingdom  ~  the  continent,  island,  or  peninsula  of  America  ^  the 
British  or  other  possessions  of  America,  including  and  containing  all 
and  every  accident,  danger,  and  risk  that  may  be  incurred  at  sea  or 
on  land,  in  all  or  any  boats,  ships,  and  craft  whatsoever  or  whereso- 
ever, until  the  final  complete  and  successful  laying  down  of  tte 
Atlantic  Telegraph  cable  from  shore  to  shore."  The  usual  blank  for 
the  name  of  the  ship  is  filled  up  thus,  "  any  ship  or  ships,  or  steamer 
♦3551  ^^  steamers,  or  craft  as  *above,"  and  in  the  valuation  clause  the 
-'  subject  of  insurance  is  to  be  taken  as  "on  one  lOOOt  share  in 
The  Atlantic  Telegraph  Company.  Said  share  valued  at  llOOt  In 
case  of  loss,  the  part  saved  to  be  sold  or  appraised  for  the  benefit  of 
the  underwriters."  Attached  to  the  policv  is  the  slip  which  has  been 
already  referred  to,  by  which  it  is  declared  that  "  It  is  understood  and 
agreed  that  this  insurance  shall  cover  and  include  the  successful  work- 
ing of  the  cable  when  laid  down."  Now  it  is  obvious  that  the  share 
in  the  Company  itself  was  never  capable  of  being  put  on  board  ships 
or  steamers ;  nor  was  it  directly  liable  to  be  lost  in  consequence  of  the 
maritime  risks;  nor  by  any  reasonable  construction  could  the  provi- 
sion, that  "in  case  of  loss  the  part  saved"  should  "be  sold  or  appraised 
for  the  benefit  of  the  underwriters,"  be  applied  to  the  share  in  the 
Company ;  while,  on  the  other  hand,  the  proprietor  of  that  share  had 
an  interest  in  the  cable  to  which  all  of  these  phrases  are  applicable- 
It  appears  to  us,  therefore,  that,  on  the  true  construction  of  this  policy, 
the  underwriters  contract  to  indemnify  the  owner  of  that  share  against 
any  losses  arising  to  his  interest  in  the  cable,  which  interest  is,  by 
agreement,  valued  at  llOOZ. 

As  soon  as  this  is  ascertained,  this  part  of  the  case  becomes  mere 
matter  of  calculation.  The  value  of  the  whole  cable  that  ever  was 
exposed  to  peril,  including  the  portion  lost,  must  be  ascertained 
according  to  its  cost  when  shipped  free  on  board.  That  is  the  value 
of  the  whole  that  was  at  risk ;  and  the  proportion  between  that  value 
and  the  loss  actually  incurred  by  the  perils  insured  ag:ainst  gives  the 
per  centage  payable  by  each  underwriter  on  his  subscription. 
♦8561  ^^  order  to  ascertain  the  amount  of  the  loss,  a  *distinction 
J  may  properly  be  taken.  That  portion  of  the  cable  which  was 
lost  in  the  first  attempt  to  lay  down  the  cable,  and  which  it  became 
necessary  to  replace  by  new  cable,  should  be  estimated  at  the  cost  of 
the  substituted  cable;  for,  as  far  as  that  is  concerned,  the  parties 
interested  have  suffered  the  loss  of  the  whole  price  which  they  paid  to 


Digitized  by 


Google 


1  BEST  &  SMITH.    Q.  B.  856 

replace  it.  As  regards  that  portion  of  the  lost  cable  which  was  taken  ' 
oat  as  superfluous  cable,  by  way  of  a  provision  against  accident,  it 
may  be  reasonable  to  consider  how  far  such  cable,  if  not  lost,  would 
have  been  depreciated  in  marketable  value  by  having  been  coiled  in 
the  hold  of  a  vessel  or  by  other  circumstances.  These  are  subjects 
which  a  referee  conversant  with  matters  of  insurance  (the  parties 
having  agreed  that  if  the  plaintiff  shall  be  held  entitled  to  a  verdict  in 
respect  of  partial  loss,  the  damage  should  be  assessed  out  of  Court), 
will  probably  have  no  dijBSculty  in  dealing  with.  If  the  arbitrator, 
estimating  the  per  centage  on  this  principle,  should  find  that  it 
amounts  to  less  than  SI.  per  cent.,  then,  as  on  the  construction  we 
have  put  on  this  policy,  it  is  an  insurance  on  the  cable,  that  is  on 
goods,  the  warranty,  as  we  have  already  stated,  in  our  opinion  applies, 
and  the  defendant  will  be  entitled  to  the  verdict. 

If  the  loss  amounts  to  more  than  SI  per  cent.,  then  the  verdict  must 
be  entered  for  the  plaintiff  for  the  amount  of  the  loss.  < 

The  following  rule  was  then  drawn  up : — 

"  Upon  reading,  &c.,  and  upon  hearing,  &c.,  it  is  ordered  that  the 
arbitrator  appointed  by  the  parties  do  assess  the  damages  as  to  the 
378  miles  of  cable,  upon  the  principle  laid  down  by  the  Court,  and  if 
he  find  that  the  damage  so  assessed  amounts  to  or  exceeds  SI  per 
*cent.,  the  verdict  is  to  be  entered  for  the  plaintiff  as  to  such  r+qc^ 
portion  of  the  amount  so  found  as  the  defendant's  subscription  *- 
bears  to  the  whole  sum  insured  by  the  policy,  and  costs  40^. ;  but  if 
such  damages  amount  to  less  than  SI,  per  cent.,  then  the  verdict  is  to 
be  entered  for  the  defendant." 


CANDLISH  and  Another  v.  SIMPSON  and  Another.    May  81. 
Ale-hotise  license, — Town  corporate, — 9  6?.  4,  c.  61. 

Where  a  borough  named  in  Schedule  A.  to  stat  6  A  6  W.  4,  c.  76,  haf  a  separate  eommiiiion 
of  the  peaee,  but  no  separate  Court  of  Quarter  Sessions,  the  county  justices  haye  ezclusWe 
jnriadiotion  to  grant  ale-house  licences  within  the  borough  under  stat  9  G.  4,  o.  61. 

The  following  case  was  stated  for  the  opinion  of  the  Court  in  an 
action  against  the  defendants  for  disturbing  the  plaintiffs  in  the  exer- 
cise of  their  right  and  franchise  as  two  justices  of  the  peace  for  the 
borough  of  Sunderland,  in  the  county  of  Durham ;  the  plaintiff  Gand- 
lish  being  also  Mayor  of  the  said  borough. 

The  Municipal  borough  of  Sunderland  is  one  of  the  places  named 
in  Schedule  "A,"  annexed  to  The  Municipal  Corporations  Act,  5  &  6 
W.  4,  c.  76,  and  consists  of  the  parish  of  Sunderland  near  the  Sea, 
MTt  of  the  township  of  Bishopwearmouth,  and  the  townships  of 
feishopwearmouth  Panns,  Monkwearmouth  and  Monkwearmouth 
Shore. 

At  the  passing  of  The  Municipal  Corporations  Act,  the  parish  of 
Sunderland  near  the  Sea,  and  the^  said  several  townships  of  Bishop- 
wearmouth, Bishopwearmouth  Panns,  Monkwearmouth  and  Monk- 
wearmouth Shore,  formed  part  of  the  North  Petty  Sessional  Division 
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^fo eo-|  of  Easington  Ward,  *iii  the  county  of  Durham,  and  ever  since 
-•  the  passinff  of  the  said  Act,  and  thence  hitherto,  have  been, 
and  still  are,  ratea  to  the  several  rates  and  assessments  levied  and 
assessed  bj  Her  Majesty's  justices  of  the  peace  in  and  for  the  county 
of  Durham,  upon  the  several  parishes  and  townships  within  and  com- 
prising the  said  county,  except  the  rate  levied  for  the  maintenance  of 
the  police  of  the  county. 

By  an  order  of  General  Quarter  Sessions,  made  the  18th  of  October, 
1841,  under  the  Act  9  G.  4,  c.  48,  for  the  county  of  Durham,  the  said 
parish  and  townships  forming  the  borough  of  Sunderland  were, 
together  with  the  townships  of  Burdon,  Dawdon,  Ford,  Fulwell, 
Hylton,  Ryhc^e,  Silksworth,  Seaham,  Southwick,  and  Tunstall, 
formed  into  a  Petty  Sessional  Division,  called  the  Sunderland  Petty 
Sessional  Division  of  Easington  Ward,  and  by  another  order  of  General 
Quarter  Sessions,  made  on  the  3d  day  of  January,  1859,  for  the  county 
,  of  Durham,  the  said  townships  of  Dawdon  and  Seaham  were,  with  other 
townships,  formed  into  the  Seaham  Petty  Sessional  Division  of  Eas- 
ington Ward.  With  this  exception,  the*  Sunderland  Petty  Sessional 
Division  now  remains  as  formed  by  the  order  of  the  18th  October, 
1841. 

No  separate  Court  of  Quarter  Sessions  has  ever  been  held  in  and 
for  the  borough  of  Sunderland,  nor  has  there  ever  been  any- gaol  or 
house  of  correction  in  the  said  borough. 

From  1836  downwards,  to  the  present  time,  the  council  of  the  I 
borough  has  appointed  various  persons  successively  to  act  as  high  I 
constables  in  and  for  the  borough. 

♦3691  ^^  ^^  ^^^^  September,  1836,  a  separate  *commi8sion  of  the 
J  peace  was  for  the  first  time,  under  tne  provisions  of  the  Act 
5  &  6  W.  4,  c.  76,  granted  by  His  late  Majesty  to  the  borough,  and, 
ever  since  that  time,  justices  assigned  to  act  as  justices  of  the  peace 
in  and  for  the  borough  have  continually  been  appointed  under 
renewed  commissions,  and  such  justices  have  acted  as  such  in  and  for 
the  borough,  and  are  hereafter  called  *'the  borough  justices."  The 
usual  Petty  Sessions  in  and  for  the  borough  was,  after  the  grant  of 
the  said  commission  of  the  peace,  held  by  the  Mayor  and  other 
borough  justices,  and  other  justices,  being  justices  of  the  peace  acting 
in  and  for  the  county  of  Durham,  on  each  day  in  the  week  until  the 
year  1842,  when  the  council  of  the  borough  erected  a  police  court  as 
required  by  the  Act  5  &  6  W.  4,  c.  76,  s.  100 ;  subsequent  to  this  the 
Mayor  and  other  borough  justices  have  held  their  Petty  Sessions,  on 
each  day,  in  the  police  court,  and,  at  the  same  Sessions,  certain  of  the  , 
justices  for  the  county  of  Durham,  acting  in  and  for  the  Sunderland 
Division  of  Easington  Ward,  several  of  whom  are  also  in  the  borough 
commission,  have  acted  with  the  Mayor  and  other  borough  justices; 
there  being  sixteen  justices  in  the  commission  for  the  borough,  of 
whom  nine  are  also  acting  county  justices. 

The  usual  Petty  Sessions  in  and  for  the  North  Division  and  the 
Sunderland  Division  of  Easington  Ward  respectively  were,  previous 
to  and  after  the  grant  of  the  borough  commission  of  the  peace,  held 
every  Saturdav  in  the  justice  room  of  the  Exchange  Buildings,  until 
the  erection  of  the  police  courts  in  1842,  and  have  since  that  time       | 
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been  tolden  in  such  police  court.    The  justices  so  acting  are  herein- 
after called  ''the  county  bench  of  justices." 

^Informations  against  publicans  licensed  for  houses  situate  r«of)A 
in  the  borough,  for  offences  committed  by  them  contrary  to  ^ 
the  tenor  of  their  licences,  have  always  been  adjudicated  upon  by  the 
justices  sitting  daily  at  the  police  court  in  Petty  Sessions  for  the 
borough,  such  justices  being  as  aforesaid,  besides  the  Mayor  of  the 
borough,  those  justices  who  are  in  the  commission  as  well  for  the 
borough  as  for  the  county,  and  those  who  are  in  the  commission  for 
the  borough  only,  and  those  who  are  in  the  commission  for  the  county 
only ;  and  the  Court  so  formed  is  hereinafter  called  "  the  borough 
bench  of  justices." 

On  the  24th  of  August,  1887,  "the  borough  bench  of  justices" 
held  a  General  Annual  Licensing  Meeting,  in  pursuance  of  the  Act  9 
Geo.  4,  c.  61,  specially  for  the  borough  (the  precept  for  holding  such 
meeting  having  been  directed  to  the  borough  high  constable),  and 
granted  ale-house  licenses  for  the  borough,  and,  from  1837  to  1850 
inclusive,  held  such  meetings  and  granted  such  licenses  to  persons 
applying  for  the  same. 

On  the  27th  of  August,  1851,  the  county  bench  of  justices  acting 
in  and  for  the  Sunderland  Petty  Sessional  Division,  held,  at  the  police 
court  in  Sunderland,  a  General  Annual  Licensing  Meeting,  in«  pursu- 
ance of  the  Act  9  G.  4,  c.  61.  The  said  borough  justices  and  county 
justices  did  not  hold,  in  that  year,  separate  licensing  meetings,  but 
held  one  court  only,  at  which  the  Mayor  of  the  borough  presided, 
and  all  applications  for  licenses  to.  keep  inns  and  ale-houses,  within 
the  borough  of  Sunderland,  were  heard  and  adjudicated  upon  by  the 
Court,  at  which  the  said  borough  justices  and  the  said  county  justices 
acted  and  voted.  At  this  meeting  none  of  the  ale-house  licenses 
granted  were  signed  by  the  *justices  who  were  justices  only  r*Qgi 
for  the  borough,  but  by  the  justices  for  the  county,  and  aU  *- 
such  licenses  showed  on  the  face  of  ttiem  that  they  were  granted  by 
the  justices  of  the  county  of  Durham,  acting  in  and  for  the  Sunder- 
land Division  of  Easington  Ward.  This  mode  was  adopted  by  the 
then  borough  justices  because  doubts  were  suggested  to  them  as  to 
their  right  to  hold  a  separate  licensing  meeting  for  the  borough. 
The  same  course  was  followed  in  1852,  1853,  1854,  1855,  1856,  1857, 
and  1858,  with  the  exception  that  the  county  justices  refused  to  allow 
the  Mayor  of  the  borough  to  preside  while  the  bench  were  hearing 
applications  for  licenses  within  the  borough ;  and  under  these  circum- 
stances, and  in  consequence  of  the  said  doubts,  the  Mayor  and 
borough  justices  considered  themselves  as  virtually  excluded,  and 
ceased  to  attend  the  licensing  meetings  convened  by  the  county  jus- 
tices. 

On  the  18th  June  1859,  the  county  justices  acting  in  and  for  the 
Sunderland  Division  of  Easington  Ward,  by  their  precept  in  writing, 
bearing  date  that  day,  and  directed  to  the  high  constable  of  the  Sun- 
derland Division  of  Easington  Ward,  appointed  the  27th  August,  at 
11  o'clock,  to  be  the  day  and  hour,  and  tne  police  court  Bishop  Wear- 
raouth  to  be  the  place,  for  holding  the  General  Annual  Licensing 
Meeting,  under  the  Act  9  G.  4,  o.  61,  for  the  Division,  which  Division 
included  the  borough  of  Sunderland  as  before  mentioned.  No  appoint- 
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ment  for  a  General  Annual  Lincensing  Meeting  for  the  borough  was 
made  by  name,  but  the  appointment  was  ipade  in  general  words  for 
the  Division ;  and  due  notices  of  such  meeting  were  given  and  served 
by  the  high  constable  of  the  Division  according  to  the  provisions  of 

♦3621  *^^  ^^*  ^  ®-  ^'  ^'^^'  ^  ^^®  ^^^^  *J«ly.  1859,  the  said 
-*  borough  bench  of  justices,  by  their  precept  in  writing  dated 
that  day,  and  directed  to  the  high  constable  of  the  said  borough, 
appointed  the  said  27th  of  August,  at  11  o'clock  of  the  forenoon,  to 
be  the  day  and  hour,  and  the  said  police  court  to  be  the  place,  upon 
and  in  which  the  General  Annual  Licensing  Meeting  unaer  the  said 
Act  9  G.  4,  c.  61,  in  and  for  the  borough  of  Sunderland,  should  be 
held;  and  Joseph  Stainsby,  acting  as  high  constable  for  the  said 
borough,  caused  due  notice  to  be  given  and  served  according  to  the 
provisions  of  the  said  Act. 

On  the  day  and  at  the  hour  last  aforesaid,  at  the  said  police  court, 
the  plaintiff,  John  Candlish,  being  then  as  aforesaid  Mayor  of  the 
said  borough,  and  the  plaintiff  Joseph  Brown,  being  a  justice  of  the 
peace  for  the  borougl)  only,  with  certain  other  justices  acting  in  and 
for  the  said  borough,  and  being  duly  qualified  for  the  purpose  accord- 
ing to  the  said  Act  9  G.  4,  c.  61,  and  then  and  there  sitting  as  the 
justices  of  the  borough  bench,  took  part  in  holding,  according  .to 
appointment,  a  General  Annual  Licensing  Meeting  for  the  borough, 
and,  together  with  such  other  justices  for  the  borough,  granted  several 
ale-house  licenses,  and,  but  for  the  acts  and  claims  of  the  defendants, 
would  have  continued  to  hold  such  meeting  and  to  grant  other  ale- 
house licenses  in  pursuance  of  their  right,  and  in  execution  of  their 
duty,  as  justices  of  the  peace  in  and  for  the  borough. 

The  defendants,  being  justices  in  and  for  the  said  county  of  Dur- 
ham, and  being  there,  with  other  justices  of  the  county  bench,  acting 
in  and  for  the  said  Sunderland  Division,  present  in  the  said  police 
court,  prevented  the  plaintiffs  and  the  other  borough  justices,  then 
*S681  P^^s^^*»  from  holding  the  said  meeting,  and  required  and  *com- 
-*  pelled  them  to  desist  and  the  defendants  and  the  other  county 
justices  claimed  to  be  themselves,  as  county  justices,  exclusively 
entitled  to  hold  the  meeting. 

The  defendants,  and  other  county  justices  present,  then  and  there 
proceeded  to  hold,  and  held,  a  meeting,  as  a  General  Annual  Licensing 
Meeting,  in  and  for  the  said  Sunderland  Division ;  and  the  defendants 
and  the  other  county  justices  excluded  the  plaintiflfe  and  the  other 
borough  justices  from,  and  would  not  suffer  the  plaintiffs  and  other 
borough  justices  present  to  take  part  in  the  said  meeting,  or  vote  in 
determination  of  the  q'uestions  raised  thereat. 

The  plaintiffs  and  the  borough  justices  present  then  read  in  Court, 
and  entered  in  their  minute-book,  a  protest  against  the  county  bench 
of  justices  granting,  or  having  a  right  to  grant,  any  licenses  for  keep- 
ing inns  and  ale-houses  within  the  borough;  but,  notwithstanding 
this  protest,  the  defendants  and  the  other  county  justices  heard  and 
adjudicated  upon  a  great  number  of  applications  by  persons  living 
in  the  said  borough  for  licenses  to  keep  inns  and  ale-houses,  and 
granted  such  licenses  to  a  great  number  of  them. 

The  defendants  say  that,  acting  for  themselves  and  the  other  county 


Digitized  by 


Google 


1  BEST  &  SMITH.    Q.  B.  363 

justices,  under  the  circumstances  stated  in  the  case  they  were  justified 
in  their  acts. 

The  question  for  the  court  is,  under  the  circumstances  above  stated, 
Had  either  the  county  justices  or  the  borough  justices  exclusive  juris- 
diction for  the  purpose  of  granting  alehouse  licenses  for  the  borough 
of  Sunderland? 

If  the  Court  should  be  of  opinion  that  the  county  justices  had  such 
exclusive  jurisdiction,  judgment  of  *non  pros,  was  to  be  entered  r^ooA 
for  the  defendants,  without  costs  of  suit.  ^ 

If  the  Court  should  be  of  opinion  that  the  borough  justices  had 
such  exclusive  jurisdiction,  or  that  they  and  the  county  justices  had 
concurrent  jurisdiction,  then  judgment  was  to  be  entered  for  the  plain- 
tife  for  5L,  without  costs  of  suit. 

Manisty,  for  the  plaintifife. — The  borough  justices  have  either  con- 
current jurisdiction  with  the  county  justices,  or  they  have  exclusive 
jurisdiction  to  grant  alehouse  licenses,  within  the  borough  of  Sunder- 
land, under  stat.  9  G.  4,  c.  61.  An  Act  of  Parliament  passed  in  the 
same  session,  9  G.  4,  c.  43,  contains  the  regulations  by  which  divisions 
of  a  county  become  petty  sessional  divisions,  and  under  which  the 
justices  of*  a  county  hold  special  sessions  in  those  divisions.  (He 
referred  to  sects.  1,  4,  and  6.)  And  then,  by  stat.  9  G.  4,  c.  61,  s.  1, 
a  special  session  of  the  justices  of  the  peace,  to  be  called  the  General 
Annual  Licensing  Meeting,  is  to  be  held  "  in  every  division  of  every 

county and  in  every  liberty,  division  of  every  liberty,  county 

of  a  city,  county  of  a  towD,  city,  and  town  corporate;"  and  "it  shall 
be  lawful  for  the  justices  acting  in  and  for  such  county  or  place, 
assembled  at  such  meeting  or  at  any  adjournment  thereof,  and  not  as 
hereinafter  disqualified  from  acting,  to  grant  licenses  for  the  purposes 
aforesaid  to  such  persons  as  they  the  said  justices  shall,  in  the  exe- 
cution of  the  powers  herein  contained  and  in  the  exercise  of  their 
discretion,  deem  fit  and  proper."  By  sect.  2,  "in  every  such  divi- 
sion or  place  as  aforesaid  there  shall  be  holden,  twenty-one  days  at 
the  least  before  each  such  general  annual  licensing  meeting,  a  r^ogK 
*petty  session  of  the  justices  acting  for  such  county  or  place,  '- 
the  majority  of  whom  then  present  shall,  by  a  precept  under  their 
hands,  appoint  the  day,  hour,  and  place  upon  and  in  which  such 
general  annual  licensing  meeting  for  such  division  or  place  shall  be 
holden ;  and  shall  direct  such  precept  to  the  high  constable  of  the 
division  or  place  for  which  such  meeting  is  to  be  holden,  requiring 
him  ...  to  order  the  several  petty  constables  or  other  peace  officers 
within  his  oonstablewick"  to  give  notice  of  the  meeting.  In  this 
section  the  word  "place"  includes  a  "town  corporate,"  which  is  spe- 
cified in  sect.  1 ;  and  therefore  the  justices  of  a  town  corporate,  who 
are  justices  "acting  for  such  place,"  have  power  to  appoint  a  general 
annual  licensing  meeting  for  the  borough.  [Crompton,  J. — Three 
states  of  circumstances  may  exist  in  a  borough:  1.  Where  the  com- 
mission of  the  peace  for  the  borough  contains  a  ne  intromittant 
clause,  and  then  the  borough  justices  have  exclusive  jurisdiction. 
2.  Where  there  is  no  such  clause,  and  then  the  borough  and  the 
county  justices  have  concurrent  jurisdiction,  as  in  Eex  v.  Sainsbury, 
4  T.  R.  451,  which  decided  that  whichever  set  of  justices  first  appoints 
a  meeting  to  grant  licenses,  their  jurisdiction  attaches  so  as  to  exclude 
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the  other  from  appointing  a  subseqnent  meeting.  8.  Where  the  two 
sets  of  justices  act  together,  and  so  make  a  borough-county  bench ; 
but  that  state  of  things  seems  not  to  be  within  stat.  9  G.  4,  c.  61. 
There  are  also  towns  corporate  which  have  no  commission  of  the 
peace:  the  statute  could  not  apply  to  them.  Wightman,  J. — The 
town  corporate,  in  sect.  1,  must  be  a  town  corporate  which  has  justices 
of  the  peace  acting  for  it.]  Sect.  7  empowers  the  county  justices, 
i^oaa-\  under  certain  *circumstances,  to  act  within  the  borough: 

J  "  Whenever  at  anv  of  the  meetings  to  be  holden  as  aforesaid 
for  any  liberty,  county  of  a  city,  county  of  a  town,  city,  or  town  cor- 
porate, there  shall  not  be  preset  at  least  two  justices  acting  in  and 
for  any  such  liberty,  county  of  a  city,  county  of  a  town,  city,  or  town 
corporate,  who  are  not  disqualified,  it  shall  be  lawful  for  the  justices 
acting  in  and  for  the  county  or  counties  adjoining  to  such  liberty, 
county  of  a  city,  county  of  a  town,  city,  or  town  corporate,  and  not 
disqualified  from  acting,  to  act  within  such  liberty  or  place,  and  with 
the  justice  or  justices  thereof,  not  as  hereinbefore  disqualified,  who 
shall  be  present  at  any  such  meeting  as  aforesaid,  for  the  purpose  of 
granting  or  transferring  licenses  under,  or  of  hearing  complaints  as 
to  offences  against,  this  Act ;  any  law,  custom,  or  usage  to  the  con- 
trary notwithstanding."  [Crompton,  J. — That  section  was  necessary 
to  enable  the  county  justices  to  act  in  a  borough,  notwithstanding  the 
commission  of  the  peace  for  the  borough  contained  a  ne  intromittant 
clause,  in  cases  where  there  was  not  a  sufficient  number  of  borough 
justices.]  It  shows  that  the  Legislature  intended  that  the  time  and 
place  for  holding  licensing  meetings  should  be  appointed  by  the 
borough  justices.  [Crompton,  J. — Only  where  the  time  and  place 
had  not  been  before  appointed  by  justices  of  the  county.]  Sect.  Ill 
of  Stat.  5  &  6  W.  4,  c.  76,  which  gives  to  county  justices  the  jurisdic- 
diction  of  borough  justices,  in  boroughs  to  which  a  separate  Court  of 
Quarter  Sessions  shall  not  have  been  granted,  points  at  a  concurrent 
jurisdiction.  In  Brown,  app.,  v.  Nicholson,  resp.,  5  C.  B.  N.  S.  468 
(E.  C.  L.  E.  vol.  94),  it  was  decided  that  an  alehouse  license  granted 
at  a  licensing  meeting  on  the  7th  September  by  borough  justices,  in 
♦3671   *  borough  not  having  a  separate  Court  of  Quarter  *Sessions, 

J  was  good,  notwithstanding  the  county  justices,  who  had  concur- 
rent jurisdiction,  had  before  appointed  a  licensing  meeting  to  be  held 
on  the  following  day.  ["Crompton,  J. — That  case  is  open  to  discus- 
sion, because  there  could  be  no  appeal  against  the  judgment.]  Reg. 
V.  Dale,  Dears.  &  P.  C.  C.  37,  which  was  founded  on  the  interpretation 
clause,  sect.  37  of  stat.  9  G.  4,  c.  61,  was  cited  in  that  case,  and  ex- 
plained by  the  Court.  [Wightman,  J. — ^By  the  proviso  to  sect.  27 
of  that  Act  the  appeal  against  the  decision  of  the  borough  justices 
may  be  to  the  Quarter  Sessions  for  the  county.  Cockbctrn,  C.  J. — 
Suppose  a  borough  is  within  two  counties :  if  the  county  justices  have 
the  jurisdiction  claimed  for  them,  the  justices  of  two  different  counties 
would  be  present  at  the  meeting ;  whereas  the  borough  justices  would 
be  a  single  body  acting  for  the  whole  borough.] 

Lushy  for  the  defendants. — Stat.  9  G.  4,  c.  61,  gives  exclusive  juris- 
diction to  the  county  justices  to  grant  alehouse  licenses  in  a  borough, 
unless  the  borough  has  a  separate  Court  of  Quarter  Sessions.  The 
term  "town  corporate,"  in  sect.  1,  must  receive  a  limited  sense,  be- 
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cause  at  the  time  of  the  passing  of  that  Act  towns  corporate  had  no 
justices  of  the  peace.    The  Municipal  Corporations  Act,  5  &  6  W.  4, 
c.  76,  s.  98,  first  introduced  boroughs  having  justices  of  the  peace  by 
commission.    Sect.  4  of  stat.  9  G.  4,  c.  61,  which  authorizes  the  Quarter 
Sessions  to  do  various  acts,  cannot  apply  to  a  town  corporate  which 
has  no  Court  of  Quarter  Sessions.    And  m  all  the  subsequent  sections 
of  that  Act  the  word  **  place"  means  a  town  corporate  capable  of  car- 
rying out  the  provisions  of  the  statute,  for  which  purpose  it  must 
have  *a  Court  of  Quarter  Sessions.    Sect.  2  requires  the  pre-   r«oAg 
cept  of  the  justices  for  holding  the  meeting  to  be  directed  ''to  •- 
the  high  constable  of  the  division  or  place,"  and  there  is  properly  no 
such  officer  in  boroughs  which  have  not  a  Court  of  Quarter  Sessions. 
(He  cited  James  v.  Green,  6  T.  E.  228,  and  Weatherhead  v.  Drewry, 
11  East  168.)    [Crompton,  J. — The  office  of  high  conitable  is  very 
ancient.    But  by  the  interpretation  clause,  sect.  37,  the  words  ''high 
constable"  "  shall  be  deemed  to  include  any  person  acting  as  such."] 
Sect.  21,  which  provides  that,  upon  a  proceeding  against  a  licensed 
person  for  a  third  oflFence  against  the  tenor  of  his  license,  the  hearing 
of  the  charge  may  be  adjourned  to  the  General  or  Quarter  Sessions 
of  the  peace  then  next  ensuing  to  be  inquired  of  before  a  jury,  and 
sect.  22,  which  empowers  the  Quarter  Sessions  to  order  the  constable 
of  the  parish  or  place  in  which  the  licensed  house  is  situate  to  carry 
on  the  proceedings,  and  to  order  the  treasurer  "  of  the  county  or  place 
in  and  for  which  such  justices  shall  then  act  to  pay  the  expenses  of 
the  prosecution,"  cannot  be  carried  out  except  in  a  borough  having  a 
Court  of  Quarter  Sessions.     Sect.  21  shows  that  the  justices  who 
adjourn  the  hearing  of  a  case  to  the  Quarter  Sessions  are  members . 
of  the  Court  of  Quarter  Sessions.     Sect.  22  prescribes  certain  duties 
to  the  treasurer  and  the  clerk  of  the  peace,  and  there  is  no  such  officer 
as  a  clerk  of  the  peace  in  a  borough  which  has  not  a  Court  of  Quar- 
ter Sessions.    Sect.  25  assumes  that  ttiere  is  a  gaol  for  the  county  or 
place  for  which  the  justices  granting  the  licenses  act.    (He  also  refer- 
red to  sect.  26.)   By  sect.  27,  any  person  who  thinks  himself  aggrieved 
by  any  act  of  any  justice  may  appeal  to  the  Quarter  Sessions  "holden 
for  the  *county  or  place  wherein  the  cause  of  such  complaint   r»3g9 
shall  have  arisen."     "  Provided  also,  that  when  any  cause  of  *- 
complaint  shall  have  arisen  within  any  liberty,  county  of  a  city, 
county  of  a  town,  city,  or  town  corporate,  it  shall  be  lawful  for  the 
person  who  shall  think  himself  so  as  aforesaid  aggrieved  to  appeal 
against  any  such  act  as  aforesaid,  if  he  shall  think  fit,  to  the  Quarter 
Sessions  of  the  county  within  or  adjoining  to  which  such  liberty  or 
place  shall  be  situate,  subject  to  all  the  provisions  hereinbefore  con- 
tained."    (He  also  referred  to  sects.  28  and  33.)    In  Brown,  app.,  v. 
Nicholson,  resp.,  5  C.  B.  N.  S.  468  (E.  C.  L.  R.  vol.  94),  the  justices  of 
the  borough  had  always,  both  before  and  since  The  Municipal  Corpo- 
rations Act,  granted  licenses  within  the  borough.     [Blackburn,  J. — 
There  is  a  misprint  in  the  judgment  in  that  case,  p.  478:  where 
"separate  commission  of  the  peace"  occurs  instead  of  "  separate  Court 
of  Quarter  Sessions."]    In  Reg.  v.  Dale,  Dears.  &  P.  C.  C.  37,  on  a 
review  of  all  the  sections  in  which  the  word  "  place"  occurs,  the  Judges 
held  that  the  word  "place,"  in  sect.  26,  means  a  borough  having  a 
Court  of  Quarter  Sessions.    It  was  not  intended  that  the  county  and 
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borough  justices  should  act  concurrently  in  granting  licenses.  [Cock- 
burn,  C.  J. — Although  both  classes  of  justices  are  within  the  terms 
of  sect.  1,  and  therefore  it  might  seem  that  they  had  concurrent  juris- 
diction to  graDt  licenses  within  a  borough,  yet,  looking  at  sect.  4  and 
the  subsequent  sections,  the  machinery  for  working  out  the  licensing 
system  is  wholly  wanting  in  a  borough  unless  it  has  a  Court  of  Quar- 
ter Sessions  and  officers  deriving  their  authority  from  it ;  and  there- 
fore we  must  read  the  term  "town  corporate,"  in  sect.  1,  as  "town 
corporate  having  a  separate  Court  of  Quarter  Sessions."  To  prevent 
*3701  ^^^  unseemliness  of  the  two  sets  of  justices  *running  a  race, 
^  we  ought,  if  we  can,  to  hold  that  the  C9unty  justices  have 
exclusive  jurisdiction.  And  as  .in  the  borough  of  Sunderland  the 
borough  justices  cannot  have  the  assistance  of  such  officers  as  stat.  9 
G.  4,  c.  61,  requires  for  carrying  out  its  provisions,  I  think  this  juris- 
diction does  not  belong  to  them.] 

Manisty,  in  reply. — [CocKBUBN,  C.  J. — Your  argument  requires  that 
the  county  justices  should,  by  their  precept  to  the  high  constable,  give 
a  notice,  which  is  to  give  jurisdiction  to  the  borough  justices  to  hold 
a  meeting  and  grant  licenses.]  There  is  a  high  constable  in  the  bor- 
ough of  Sunderland,  to  whom  the  borough  justices  may  direct  their 
precept.  [Wightman,  J.— Sect.  26  of  stat.  9  G.  4,  c.  61,  enacts  that 
one  moiety  of  any  penalty  recovered  under  the  Act  may  be  awarded 
to  the  prosecutor,  and  the  remainder  to  the  "treasurer  of  the  county 
or  place  for  which  such  justice  shall  then  act."  In  the  case  of  a  per- 
son in  a  borough  convicted  of  an  offence  against  the  tenor  of  his 
license,  what  is  to  be  done  with  the  penalty  ?  The  penalty  would  go 
to  the  treasurer  of  the  county,  if  the  borough  had  no  Court  of  Quarter 
Sessions.  Wherever  the  term  "  Quarter  Sessions"  occurs  in  stat.  9 
G.  4,  c.  61,  it  means  Quarter  Sessions  for  the  county,  if  the  borough 
has  not  a  Court  of  Quarter  Sessions.  According  to  the  construction 
contended  for  by  the  defendants,  a  borough  justice  would  have  no 
power  to  convict  for  oflFences  against  the  statute. 

Per  Curiam. — (Cockburn,  C.  J.,  Wightman  and  Blackburn,  Js., 
Crompton,  J.,  having  gone  to  Chambers.) 

Judgment  for  the  defendants.(a) 

(a)  But  see  seot  4  of  stat  24  A  26  Viot  o.  76,  passed  Aagast  6th,  1861. 


*871]  *BOND  V.  EOSLING.    May  31. 

Lease.-'Deed,'— Agreement,-^  df  9  Vict.  c.  106,  *.  3. 

Bj  agreement,  not  under  seal,  plaintiff  agreed  to  let,  and  defendant  to  hire,  certain  premises 
for  soTon  years;  and  it  was  farther  agreed  that  a  good  and  sufficient  lease,  embodjing  the 
terms  of  the  agreement,  should  be  prepared,  at  the  joint  expense  of  the  parties.  In  an  aotion 
for  not  accepting  a  lease  :  held  that,  though  the  instrument  was  Toid  as  a  lease  bj  stat  8  A  9 
Viot  c.  106,  s.  3y  it  was  good  as  an  agreement 

Declaration  upon  the  following  agreement  between  the  plaintiff 
and  the  defendant.  "Memorandum  of  agreement  made  and  entered 
into  this  5th  day  of  April  1859,  between  John  Bond,  of,  &c.,  of  the 
one  part,  and  Thomas  Bosling,  of,  &;c.,  of  the  other  part,  as  follows^ 
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that  is  to  say,  the  said  John  Bond  agrees  to  let,  and  the  said  Thomas 
Bosling  to  hire  and  take,  all  that  butcher's  shop,  situate,  &c. ;  and  also 
all  that  messuage  or  tenement,  situate,  ice.,  with  the  slaughter-house, 
yard,  garden,  and  appurtenances  thereunto  belonging,  as  the  same 
premises  are  now  in  the  occupation  of  W  M.,  from  the  13th  of  May 
next,  for  the  term  of  seven  years,  at  the  yearly  rent  of  551,  to  be  paid 
half-yearly  by  two  equal  half-yearly  payments  on  every  13th  day  of 
November  and  13th  day  of  May,  the  first  half-yearly  payment  to  be 
made  on  the  13th  day  of  November  next,  such  rent  to  be  paid  free 
from  all  deductions  whatsoever  (except  land  tax),  and  it  is  hereby 
agreed  that  the  said  Thomas  Eosling  shall  nay  the  landlord's  property 
tax  and  all  other  rates  and  taxes  (except  land  tax)  for  or  in  respect 
of  the  said  premises.  And  it  is  agreed  that  the  said  Thomas  Eosling 
shall,  at  the  expiration  of  the  first  four  years  of  the  said  term,  have 
the  option  of  taking  the  said  premises  for  a  *further  term  of  r»Q72 
seven  years  from  the  expiration  of  the  said  term  of  seven  *■ 
years,  commencing  on  the  13th  of  May  next,  on  the  same  terms  as  the 
said  premises  are  hereby  agreed  to  be  taken,  on  giving  to  the  said 
John  Bond,  his  heirs  or  assigns,  one  calendar  mouth's  notice  in 
writing,  before  the  expiration  of  the  said  four  years,  of  his  desire  to 
have  such  renewed  lease,  which  it  is  agreed  shall  be  prepared  at  the 
cost  of  the  said  Thomas  Bosling.  And  it  is  agreed  that  the  said 
Thomas  Bosling  shall,  at  his  own  costs,  keep  all  the  said  premises, 
both  within  and  without,  in  good  tenantable  repair  and  condition,  and 
so  leave  the  same  at  the  expiration  of  his  tenancy :  and  that  the  said 
Thomas  Bosling  shall  not  underlet  the  said  premises,  or  any  part 
thereof,  without  the  consent  in  writing  of  the  said  John  Bond/  his 
heirs  or  assigns.  And  it  is  further  agreed  that  a  good  and  sufiicient 
lease  of  the  said  premises,  embodying  the  terms  of  this  agreement, 
and  containing  all  usual  and  necessary  covenants,  clauses,  and  provi- 
sions, shall  be  forthwith  prepared  at  the  joint  expense  of  the  said 
parties.  And  for  the  true  performance  of  this  agreement  each  of  the 
said  parties  bindeth  himself  unto  the  other  in  the  sum*  of  50?.,  to  be 
recovered  as  and  for  liquidated  damages.  Witness  the  hands  of  the 
said  parties,  John  Bond,  Thomas  Bosling.  Witness,  C.  M.  N."  Aver- 
ments, that  the  defendant  entered  into  possession  of  the  premises 
under  the  agreement,  and  occupied  the  same  as  tenant  to  the  plaintiff, 
and  that  the  plaintiff  caused  a  good  and  sufficient  lease  to  be  prepared, 
and  that  he  was  ready  and  willing  and  offtfcd  to  grant  the  said  lease 
to  the  defendant;  but  the  defendant  refused  to  accept  a  lease,  and  had 
not  paid  his  part  of  the  expense  of  the  preparation  of  the  lease  or 
the  liquidated  damages. 

Demurrer  and  joinder  therein. 

*Field,  for  the  defendant. — The  agreement  set  out  in  the  r^o^o 
declaration  is  a  lease,  and,  not  being  "made  by  deed,"  is  void  ^ 
at  law  by  sect.  3  of  stat.  8  &  9  Vict.  c.  106.  The  words  evince  an 
intention  that  an  immediate  interest  should  pass,  and  therefore  the 
instrument  operates  as  a  lease  notwithstanding  the  clause  providing 
for  the  preparation  of  a  lease;  Doe  d.  Pearson  v.  Bies,  8  Bing.  178 
(E.  C.  L.  B.  vol.  21).  [WiGHTMAN,  J. — Though  the  instrument  is 
void  as  a  lease,  it  may  be  an  agreement  also  and  good  as  such.  CocK- 
BURN,  C.  J. — Jf  the  instrument  operates  as  a  present  demise,  what 
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would  be  the  use  of  the  clause  providing  for  the  preparation  of  a 
lease?]  Sect.  4  of  the  repealed  statute  7  &  8  Vict.  c.  76,  which 
enacted  that  "  no  lease  in  writing"  should  be  "  valid  as  a  lease  unless 
made  by  deed,"  contained  a  proviso  that  "  any  agreement  in  writing 
to  let"  should  be  "valid  and  take  effect  as  an  agreement  to  execute  a 
lease."  But  that  proviso  is  omitted  in  sect.  8  of  stat.  8  &  9  Vict.  c. 
106,  which  simply  enacts  that  "  a  lease,  required  by  law  to  be  in 
writing,"  shall  be  "void  at  law  unless  made  by  deed."  The  intention 
therefore  was  that  the  instrument  should  be  void,  not  only  as  a  lease* 
but  also  as  an  agreement.  In  Stratton  v.  Pettit,  16  C.  B.  420  (B.  C. 
L.  B.  vol.  74),  it  was  held  that  an  instrument  which  was  intended  to 
operate  as  a  lease  was  void,  as  such,  by  sect.  3  of  stat.  8  &  9  Vict.  c. 
106,  not  being  by  deed.  [Blackburn,  J. — In  that  case,  which  was 
an  action  on  the  agreement,  it  was  a  good  defence  that,  the  instrument 
being  void  as  a  lease,  a  lease  never  existed.  But  why  should  not  this 
instrument  be  good  as  an  agreement  ?  Stat.  8  &  9  Vict.  c.  106,  s.  3, 
does  not  sav  that  an  agreement  by  which  parties  intend  to  create  a 
term  shall  be  void.]  The  instrument  cannot  be  both  a  present  lease 
♦3741  **^^  ^^  agreement  for  a  future  lease.  [Wightman,  J. — Sup- 
-*  pose  the  instrument  contained  a  clause  that,  if  the  plaintiff 
would  allow  the  defendant  to  take  possession  of  the  premises  until  a 
lease  was  executed,  the  defendant  would  pay  a  sum  of  money,  could 
not  the  plaintiff  recover  it  ?]  No.  [Cockburn",  C.  J. — The  instru- 
ment might  operate  by  way  of  present  demise  and  by  way  of  agree- 
ment to  grant  a  formal  lease :  it  fails  in  the  former  operation  by  reason 
of  stat.  8  &  9  Vict.  c.  106,  s.  3 ;  but  it  operates  as  an  agreement  with 
mutual  promises  by  the  lessor  to  grant,  aud  by  the  lessee  to  accept,  a 
formal  lease  on  a  future  day.  In  Burton  v,  Reevell,  16  M.  &  W. 
307,t  it  was  held  that  an  instrument  which,  but  fpr  stat.  7  &  8  Vict, 
c.  76,  8.  4,  would  have  been  construed  as  a  demise,  being  not  under 
seal  and  therefore  by  that  enactment  void  as  a  present  demise,  would 
still  operate  as  an  agreement.  Blackburn,  J. — Why  should  the 
instrument  be  void  because  it  says  that  until  a  formal  lease  is  exe- 
cuted the  party  going  into  possession  shall  be  tenant  to  the  party 
letting  him  in  7  The  words  of  stat.  8  &  9  Vict.  c.  106,  s.  3,  mean  no 
more  than  that  the  instrument,  not  being  a  deed,  shall  pass  no  interest. 
Wightman,  J. — This  instrument  is  void  as  a  lease ;  but  it  contains  a 
valid  agreement.  Cockburn,  C.  J. — Stat.  8  &  9  Vict.  c.  104,  s.  3, 
makes  void  that  part  of  ^e  agreement  which  would  operate  as  a 
present  demise,  but  leaves  an  agreement  to  take  a  lease.] 

Melliah,  for  the  plaintiff,  was  not  called  upon. 

Per  CuRLiM.— (Cockburn,  C.  J.,  Wightman  and  Blackburn,  Js. 
Cbompton,  J.,  had  gone  to  Chambers.) 

Judgment  for  the  plaintiff 
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•     ♦BAETLEY  v.  HODGES.    June  4.  [♦STS 

Insolvency. — Diseharge  under  law  of  colony. 

In  an  Mtion  on  a  bill  of  exchange  drawn  and  aooepted  in  England,  and  a|8o  for  money  lent, 
Interest)  and  on  acconnto  stated  in  England,  the  defendant  pleaded  a  discharge  under  the 
insolvent  law  of  the  colony  of  Victoria,  not  alleging  that  either  the  plaintiff  or  the  defendant 
was  domiciled  in  that  colony :  held,  no  answer  to  the  action. 

Tffls  was  an  action  by  the  drawer  against  the  acceptor  of  a  bill  of 
exchange,  dated  4th  October  1851,  for  150Z.,  payable  one  month  after 
date.  Also  for  money  payable  for  money  lent,  interest,  and  on  ac- 
counts stated. 

Second  plea.  "  After  the  alleged  debts  were  contracted,  the  estate 
of  the  defendant  was  placed  under  sequestration  by  the  Supreme 
Court  of  the  colony  of  Victoria,  according  to  the  la^  of  the  said 
colony  in  that  behalf,  and  such  proceedings  were  thereupon  had  in 
the  said  Court  according  to  the  law  of  the  said  colony  in  that  behalf, 
that  the  defendant  afterwards  obtained  a  certificate  of  his  conformity 
to  the  laws  of  the  said  colony  for  the  relief  of  insolvent  persons, 
which  certificate  was  afterwards  duly  confirmed  by  the  said  Court. 
And  by  the  said  proceedings  and  certificate  so  confirmed  the  defend- 
ant, who  during  all  the  said  proceedings  was  resident  in  Victoria,  and 
subject  to  the  jurisdiction  of  the  said  Court,  was,  by  the  law  of  the 
said  colony,  discharged  from  the  alleged  debts  and  every  part  thereof, 
the  said  Court  then  having  jurisdiction  to  discharge  the  defendant 
from  the  said  debts." 

Third  plea.  "  As  to  the  count  or  counts  for  money  *pay-  r*q7ft 
able,  the  defendant  says  that  after  the  alleged  debts  became  '- 
due,  he  accepted,  and  delivered  so  accepted  to  the  plaintiflF,  a  bill  of 
exchange  dated  the  4th  day  of  October,  1851,  drawn  by  the  plaintiff 
on  the  defendant  for  the  payment  to  the  order  of  the  plaintiff  of  1502. 
at  one  month  after  date,  for  and  on  account  and  in  payment  and 
satisfaction  of  the  alleged  debts,  and  that  the  plaintiff  then  accepted 
the  said  bill  of  the  defendant  for  and  on  account  and  in  such  payment 
and  satisfaction  as  aforesaid." 

Replication.  "The  plaintiff  says  that  the  said  bill  of  exchange  in 
the  said  first  count  mentioned  was  an  inland  and  not  a  foreign  bill  of 
exchange,  and  that  the  causes  of  action  in  the  declaration  mentioned, 
and  each  of  them,  arose  and  accrued  to  the  plaintiff  within  this  king- 
don  of  England,  and  not  in  the  said  colony,  or  in  any  place  out  of 
England!." 

To  this  replication  the  defendant  demurred,  and  the  plaintiff  joined 
in  demurrer. 

Joseph,  Brovm,  in  support  of  the  demurrer. — The  &cts  disclosed 
on  this  record  show  a  valid  discharge  of  the  defendant  from  the 
debts  for  which  the  plaintiff  sues.  The  effect  of  a  declaration  of 
insolvency  and  a  judicial  transfer  of  property  under  it  is  to  divest 
the  party  of  his  personal  property  all  over  the  world,  to  deprive  him 
of  all  debts  due  to  him,  and  to  discharge  him  from  all  debts  due  by 
him :  Story.  Conf.  Laws,  §§  408-9,  5th  ed.  Where  indeed  the  insol- 
vency takes  place  in  a  foreign  country  it  has  no  effect  here  except  by 
the  comity  of  nations,  but  it  is  otherwise  where  the  insolvency  takes 
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place  under  the  law  of  a  colony  constituted  by  the  imperial  parlia- 
ment. 

^077-1  *The  colony  of  Victoria  originally  formed  part  of  New  South 
^''J  Wales,  but  by  stat.  13  &  14  Vict.  c.  59,  "For  the  better  gov- 
ernment of  her  Majesty's  Australian  colonies,"  it  was  constituted  a 
separate  colony,  with  "  a  separate  legislative  council,"  sects.  1,  2 ;  the 
existing  laws  to  remain  in  force,  sect.  25 ;  and  a  Supreme  Court  of 
justice  to  be  erected,  sects.  28,  29.  By  18  &  19  "^ict.  c.  55,  a  consti- 
tution was  given  to  the  colony ;  by  sect.  40  of  which  constitution 
"  all  laws  and  statutes  which  at  the  time  of  the  passing  of  this  Act 
shall  be  in  force  within  Victoria  shall  remain  ana  continue  to  be  of 
the  same  force,  authority,  and  eflfect  as  if  this  Act  had  not  been  made, 
except  in  so  far  as  the  same  are  repealed  or  varied  by  this  Act,  or  in 
so  far  as  the  same  shall  or  may  hereafter,  by  virtue  and  under  the 
authority  of  this  Act,  be  repealed  or  varied  by  any  Act  or  Acts  of 
the  legislature  of  Victoria."  In  Edwards  v.  Ronald,  1  Knapp  P.  C.  C. 
259,  it  was  held  that  a  certificate  of  conformity  to  the  bankrupt  law, 
obtained  in  England,  was  a  bar  to  an  action  for  a  debt  contracted  by  , 
the  bankrupt  in  Calcutta  previously  to  his  bankruptcy,  although  the 
creditor  was  resident  at  Calcutta,  and  had*no  notice  of  the  commission. 
[Blackburn,  J. — There  is  the  marked  distinction  between  that  case 
and  the  present  that  there  the  discharge  was  under  an  act  of  the  im- 
perial legislature.]  In  Quelin  v.  Moisson,  in  a  note  to  the  former 
case,  p.  266 ;  where  a  French  bankrupt,  who  had  assigned  all  his  pro- 
perty to  his  assignees  under  a  French  commission  of  bankruptcy,  had 
given  a  note  of  hand  in  France,  which  was  proved  under  the  bank- 
ruptcy, and  afterwards  endorsed  to  a  third  party,  it  was  held  that  the 
♦3781  ^^^^^^^P*  could  not  be  sued  on  it.  *  [Blackburn,  J. — ^It  is  not 
J  alleged  in  the  plea  in  the  present  case  that  either  the  plaintiff 
or  the  defendant  was  domiciled  in  Victoria.]  In  Odwin  v.  Forbes,  1 
Buck.  Bank.  Cas.  57,  where  a  suit  was  instituted  in  the  Dutch  Colo- 
nial Court  of  Demerara,  for  the  recovery  of  the  balance  of  an  account 
for  goods  consigned  by  the  plaintiff  resident  at  Demerara,  to  the 
defendant  and  his  partners  in  London,  a  plea  of  bankruptcy  in  Eng- 
land, of  which  the  plaintiflEs  had  notice,  but  had  not  proved  their  debt 
under  it,  was  held  good.  [Wiqhtman,  J. — There  also  the  bankruptcy 
was  an  English  one.  Blackburn,  J. — In  the  previous  case  of  Smitn 
V,  Buchanan,  1  East  6,  it  was  held  that  a  discharge  under  a  commis- 
sion of  bankruptcy  in  the  state  of  Maryland  was  no  bar  to  an  action 
for  a  debt  arising  here,  by  a  creditor  who  was  a  subject  of  this  coun- 
try.] That  case  was  decided  at  a  time  when  there  was  very  great 
jealousy  against  proceedings  in  American  Courts.  In  Sidaway  v. 
Hay,  3  B.  &  C.  12  (E.  C.  L.  B.  vol.  10),  a  debt  contracted  in  England 
l>y  a  trader  residing  in  Scotland  was  held  to  be  barred  by  a  discharge 
under  a  sequestration  issued  in  Scotland  under  stat.  54  G.  8,  c.  187. 
[Blackburn,  J. — That  case  was  after  Smith  v.  Buchanan.  Besides, 
in  the  subsequent  case  of  Phillips  v.  Allan,  8  B.  &  C.  477  (E.  0.  L.  E. 
vol.  15),  it  was  held  that  the  discharge  of  an  insolvent  debtor,  under 
a  cessio  bonorum  by  the  Court  of  Session  in  Scotland,  was  no  answer 
to  an  action  brought  by  an  English  subject  in  England  to  recover  a 
debt  contracted  in  England,  although  it  appeared  that  the  plaintiff 
opposed  the  discharge  of  the  defendant  in  the  Scotch  Court.    Sida- 
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way  V.  Hay  was  distinguished  by  the  Court  on  the  ground  that  there 
the  defendant  was  discharged  by  a  sequestration  under  the  *54  r^oiyn 
G.  3,  0.  157,  and  not  under  a  cessio  bonorum.]  In  The  Royal  ^ 
Bank  of  Scotland  v,  Outhbert,  1  Rose  462,  where  a  trader  had  ob- 
tained a  certificate  under  an  English  commission  of  bankruptcy,  it 
was  held  a  discharge  in  Scotland  of  the  debts  of  Scotch  creditors 
which  might  have  been  proved  under  it.  And,  in  Ferguson  v.  Spencer, 
2  Scott  N.  R.  229  (B.  C.  L.  R.  vol  80),  S.  C.  1  Man.  &  Gr.  987  (E.  0. 
L.  R.  vol.  89),  a  certificate  under  an  Irish  commission  of  bankruptcy 
was  held  a  bar  of  debts  due  from  the  bankrupt  in  England  or  Scot- 
land. [WiGHTMAN,  J. — The  same  answer  applies  to  those  cases,  that 
in  each  of  them  the  Act  under  which  the  bankruptcy  took  place  was 
an  act  of  the  imperial  Parliament.  Prentice,  who  appeared  for  the 
plaintiflr,  referred  to  Lewis  v.  Owen,  4  B.  &  Aid.  654  (E.  C.  L.  R  vol.  6.)] 

Prentice,  who  appeared  for  the  plaintiflF,  was  not  called  on. 

WiGHTMAN,  J. — The  plaintiflF  is  entitled  to  our  judgment.  Mr. 
Brovm  has  not  cited  any  case  at  all  in  point  to  show  that  a  discharge 
under  the  insolvent  laws  of  the  colony  of  Victoria  is  an  answer  to  an 
action  here,  brought  by  an  English  subject,  on  a  bill  of  exchange 
drawn  and  payable  in  England  only.  Smith  v,  Buchanan,  1  East  6, 
and  Phillips  v.  Allan,  8  B.  &  0.  477  (E.  0.  L.  R.  vol.  15),  are  authori- 
ties  directly  to  the  contrary,  and,  as  observed  by  Lord  Kenyon,  C.  J., 
in  the  former  case,  p.  10,  "It  is  impossible  to  say  that  a  contract 
made  in  one  country  is  to  be  governed  by  the  laws  of  another." 

It  is  true  that  the  colony  of  Victoria  is  not  a  foreign  country  in 
one  sense  of  the  word,  yet  its  laws  are  the  *laws  of  that  colony   r^qoA 
only.    It  might  as  well  be  said  that  the  laws  of  the  State  of  '■ 
Maryland  would  apply  here.    All  the  cases  cited  by  Mr.  Brovm  are 
cases  of  discharge  under  an  imperial  Act  of  the  English  Parliament. 

Blackburn,  J. — (The  only  other  Judge  present.)  I  am  of  the  same 
opinion.  It  should  be  remembered  that  neither  was  this  debt  con- 
tracted in  Victoria,  or  to  be  discharged  there,  nor  are  either  the  plain- 
tiff or  the  defendant  stated  to  be  domiciled  in  that  colony.  The  law 
on  this  subject  is  laid  down  in  Story.  Confl.  Laws,  §  342,  5th  ed. 
Having  stated  in  previous  sections  that  the  discharge  of  a  contract 
by  the  law  of  the  place  where  it  was  made  or  to  be  performed  will 
be  a  discharge  everywhere,  he  goes  on  to  say,  ''  The  converse  doc- 
trine is  equally  well  established,  namely,  that  a  discharge  of  a  con- 
tract by  the  law  of  a  place  where  the  contract  was  not  made,  or  to  be 
performed,  will  not  be  a  discharge  of  it  in  any  other  country.  Thus 
it  has  been  held  in  England,  that  a  discharge  of  contract,  made  there, 
under  an  insolvent  act  of  the  State  of  Maryland,  is  no  bar  to  a  suit 
upon  the  contract  in  the  Courts  of  England."  For  this  he  cites  Smith 
V.  Buchanan,  1  East  6,  and  proceeds,  "In  America  the  same  doctrine 
has  obtained  the  fullest  sanction."  In  addition  to  that  we  have  the 
same  doctrine  pretty  distinctly  laid  down  and  acted  on  in  Phillips  v. 
Allan,  8  B.  &  0.  47Y  (E.  0.  L.  R.  vol.  15). 

Mr.  Brovm  has  brought  several  cases  to  our  notice,  where  seques- 
trations, &c.,  have  been  held  bars  to  suits  wherever  the  debt  or  con- 
tract may  have  arisen.  He  has  not,  however,  cited  any  case  where 
the  act  under  which  the  discharge  took  place  was  not  an  act  of  the 
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*38n  i°^P^^i*l  *l^gi8l^*^^®  •  and  I  therefore  conclude  no  such  case 
^  exists. 
The  assertion  that,  because  the  colony  of  Victoria  has  power  to 
make  laws,  all  laws  which  it  may  make  have  power  to  bind  us  in 
England,  sufficiently  refutes  itself:  it  is  enough  to  state  the  proposi- 
tion. The  law  of  Victoria  undei^  consideration  must  therefore  be 
treated  as  legislation  for  Victoria,  and  having  the  same  force  here  thai 
the  law  of  a  foreign  country  has.  It  does  not  bind  here  in  a  case 
where  neither  the  plaintiff  nor  the  defendant  is  domiciled  in  the 
colony.  Judgment  for  the  plaintiflf. 


RICHARD  JOHN  HARROD,  Appellant,  and  FRANCIS  WOR- 
SHIP and  BENJAMIN  FENN,  Esquires,  Justices  of  the  Peace, 
acting  in  land  for  the  Borough  of  GREAT  YARMOUTH,  and 
ISAAC  PEESTON,  the  younger,  Clerk  to  the  Commissioners  of 
the  Haven  of  GREAT  YARMOUTH,  Respondents.    June  5. 

OrecU  Yarmouth  Haven  Act^  1835,  <.  76. — Side  of  Haven, — Right  of  passage. —  Obstruc- 
tion,— Conviction. 

The  Great  Yarmouih  Haven  Aet»  1835,  sect.  76,  snbjeots  to  a  pen&lty  any  person  who  shall 
place  on  any  spaoe  of  ground  immediately  adjoining  to  the  HaTen,  and  within  ten  feet  from 
high-water  mark,  any  goods,  materi&ls,  or  articles  so  as  to  obstmot  the  free  and  conunodiovs 
passage  through  or  over  the  same,  or  who  shall  break  down  or  remove  any  quay  head  or  river 
bank  next  ac^oining  such  Haven^  for  the  purpose  of  forming  a  dock,  without  making  and 
maintaining  a  foot-bridge  over  the  same.  By  the  Great  Yarmouth  Haven  Improvement  Aet, 
1849,  sect.  18,  the  Commissioners  of  the  Act  shall,  twice  in  the  year,  inspect  the  public  right 
or  rights  of  way  in  and  along  both  shores  of  the  Haven,  and  shall  take  all  neoessary  proceedings 
to  abate  or  remove  every  encroachment  made  on  such  right  or  rights  of  way.  Upon  Kpp9tl 
against  a  conviction  under  the  former  enactment,  a  case  for  the  opinion  of  this  Court  stated 
that  the  appellant,  who  occupied  a  boat-building  yard  which  sloped  down  to  the  Haven,  placed 
three  boats  on  the  part  of  the  yard  immediately  adjoining  the  Haven,  and  within  the  spaoe  of 
ten  feet  from  high- water  mark,  so  as  to  obstruct  the  free  and  commodious  passage  over  the 
same.  There  was  no  public  right  of  passage  there.  Held,  by  Cockbum,  C.  J.,  Crompton  and 
Blackburn,  Js.,  that  a  right  of  way  was  not  given  by  sect.  76  of  the  Great  Yarmouth  Haven 
Act,  1836,  and  that  the  section  only  applied  where  a  right  of  way  existed,  and  therefore  that 
the  appellant  was  not  properly  convicted :  Wightman,  J.  dissentiento,  on  the  ground  that  the 
section  was  intended  to  secure  a  passage  free  from  obstruction  along  the  sldee  of  the  Haven. 

Case  stated  under  stat.  12  &  13  Vict.  c.  45,  s.  11,  upon  an  appeal  to 
the  Quarter  Sessions  of  the  borough  of  Great  Yarmouth  against  a 
conviction  of  the  appellant  by  two  justices  of  the  borough,  on  the 
12th  August,  1858,  under  The  Great  Yarmouth  Haven,  Bridge,  and 
Navigation  Act.  1835,  5  &  6  W.  4,  c.  xlix.,  for  having  unlawftdly 
plac^  on  a  certain  space  of  ground  immediately  adjoining  to  the 
Haven  of  Great  Yarmouth,  and  within  the  space  of  ten  feet  from 
high- water  mark  certain  goods  and  articles,  to  wit,  three  fishing  ves- 
sels, so  as  to  obstruct  the  free  and  commodious  passage  through  and 
over  the  said  space  of  ground,  contrary  to  the  said  Act  of  Parlia- 
ment. 

"  The  conviction  took  place  under  the  76th  section  of  the  Great 
Yarmouth  Haven,  Bridge,  and  Navigation  Act,  1835,  by  which  it  is, 
amongst  other  things,  enacted  that,  if  any  person  shall  place  on  any 
spaoe  of  ground  immediately  adjoining  to  the  Haven  of  Great  Yar- 
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mouth,  and  within  the  space  of  ten  feet  from  high- water  mark,  any 
goods  or  articles  whatsoever^  so  as  to  obstruct  the  free  and  commo- 
dious passage  over  the  same,  every  person  so  oiBfending  shall  forfeit 
any  sum  not  exceeding  5L  for  every  such  offence. 

"  The  appellant  is  a  boat  builder,  and  occupies  a  boat  building  yard 
in  South  Town,  within  the  said  borough,  on  tne  west  side  of  the  river 
Yare,  between  the  bridge  over  the  Yare  at  Great  Yarmouth  and  the 
point  of  confluence  of  the  Yare  and  Bure  hereinafter  mentioned. 
The  yard  in  front  comes  down  to  the  river,  and  at  the  back  opens 
into  a  public  road  called  the  Lime  Kiln  *Eoad.  [A  plan  was  r«Qoo 
referred  to  in  which  the  road  was  laid  down.]  There  is  no  ^ 
fence  either  at  the  front  or  the  back  of  the  yard ;  and  it  slopes  to  the 
river  so  that  the  tide  flows  up,  and  boats  and  fishing  vessels  built  or 
repaired  there  can  be  launched  into  or  hauled  up  from  the  river. 
Previous  to  and  at  the  time  of  the  conviction  three  fishing  vessels 
were  lying  in  the  yard  on  the  part  immediately  adjoining  the  river, 
and  within  the  space  of  ten  feet  from,  high- water  mark,  being  the  space 
of  ground  mentioned  in  the  conviction.  It  was  admitted  that  they 
had  been  placed  there  by  the  appellant ;  and  that  they  obstructed  the 
free  and  commodious  passage  over  the  said  space  of  ground. 

"  The  river  forming  the  Haven  is  called  the  Yare,  flowing  from  the 
city  of  Norwich  through  the  town  of  Yarmouth  to  the  sea.  Part  of 
this  river  above  the  town  is  called  the  Breydon  Water.  The  Waveney 
falls  into  the  Breydon  Water  about  four  miles  from,  and  the  Bure 
into  the  Yare  close  by,  the  town.  A  bridge  crosses  the  river  about 
the  middle  of  the  town,  connecting  the  two  counties  of  Norfolk  and 
Suffolk.  The  place  in  question  is  on  the  west  side  of  the  river  to  the 
northward  of  the  bridge,  and  before  coming  to  Breydon  Water.  The 
town  for  nearly  two  miles  lies  on  the  east  side  of  the  river,  and  was 
formerly  walled  in  next  the  sea,  and  was  the  old  town.  On  this  side 
only  vessels  coming  from  the  sea  were  accustomed  to  moor  and  to 
take  in  and  discharge  their  cargoes,  and  on  that  side  there  are  ware- 
houses built  to  the  edge  of  the  quay.  The  land  on  the  west  side  of 
the  river  was  formerly  marsh  land,  but  warehouses  and  other  build- 
ings have  been  built  upon  it  (many  of  them  during  the  last  thirty 
years),  northward  from  the  bridge,  and  some  of  the  land  is  used  as 
docks  to  a  place  called  Lady's  Haven,  and  *vessels  deliver  and  r^oo^ 
take  in  goods  at  such  warehouses ;  and  vessels  are  hauled  up  ^ 
and  launched  at  the  docks  passing  through  the  bridge,  which  is  an 
opening  bridge.  There  are  wharves,  or,  as  they  are  called,  quay- 
heads  in  front  of  these  warehouses  and  buildings,  leaving  a  space  of 
about  ten  feet  between  them  and  the  edge  of  the  wharves  next  the 
river,  the  ground  in  front  of  the  docks  sloping  to  the  river  for  the 
purpose  of  launching  and  hauling  up  vessels ;  the  tide  flowing  up  a 
greater  space  than  ten  feet  from  the  front  of  the  docks.  The  river, 
after  leaving  the  town,  flows  for  more  than  a  mile  before  falling  into 
the  sea."  [The  case  then  stated  that,  the  Act  of  Parliament  not  de- 
fining the  Haven,  the  respondents,  to  prove  the  place  in  question  to 
be  in  the  Haven,  relied  upon  the  language  of  several  sections  of  the 
act,  particularly  sects.  8,  28,  29,  30,  35,  66,  73,  77,  and  93,  and  gaVe 
certain  evidence.  The  case  set  out  this  evidence  and  the  evidence  upon 
which  the  appellant  relied,  and  upon  which  the  Court  was  to  draw 
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the  inference  whether  the  place  in  question  was  in  the  Haven,  and 
whether  there  was  a  right  of  passage  over  the  locus  in  quo.] 

It  was  agreed  between  the  parties,  and  directed  by  the  arbitrator, 
who  had  stated  the  case  (among  other  things),  that  all  Acts  relating 
to  the  said  Haven,  bridge,  and  piers,(a)  should  form  part  of  the  case. 
And  the  Court  was  to  be  at  liberty  to  draw  such  inferences  from  the 
evidence  stated  as  the  Quarter  Sessions  might  have  drawn. 
*3851  *The  question  for  the  opinion  of  the  Court  was,  What  judg- 
^   ment  should  be  given  on  the  said  appeal  7 

Upon  the  case  coming  on  for  argument  in  Michaelmas  Term,  1860. 
November  14th,  the  case  was  referred  back  to  the  arbitrator  to  find 
whether,  at  the  time  of  the  passing  of  The  Great  Yarmouth  Haven 
Bridge  and  Navigation  Act,  1835,  there  was  a  public  right  of  passage 
over  the  locus  in  quo ;  and,  he  having  found  in  the  negative,  the  case 
was  now  argued  by 

Covxih,  in  support  of  the  cqpviction. — The  locus  in  quo  is  a  space 
of  ground  immediately  adjoining  the  Haven  of  Great  Yarmouth. 
♦3861  '^^^^^^^  *^^  meaning  of  sect.  76(6)  of  *The  Great  Yarmouth 
-'  Haven,  Bridge,  and  Navigation  Act,  1835,  6  &  6  W.  4,  c.  xlix. 
It  is  not  contended  that  sect.  76  gives  a  public  right  of  way  or  pass- 
age where  none  previously  existed ;  but  that  section,  taken  in  connec- 
tion with  the  previous  Act,  39  &  40  G.  3,  c.  iv.,  shows  that  it  was 
intended  to  reserve  a  space  of  ten  feet  by  the  side  of  the  river  or 

(a)  The  first  of  the  aboye-mentioned  Acts  which  aecompanied  the  ease  waa  the  20  G.  2,  e. 
40.  "  An  Act  to  reyive,  continue,  and  amend  an  Act  made  in  the  9th  year  of  the  reign  of  his 
liite  Majesty  King  George  I.,  intituled  '  An  Act  for  clearing,  depthening,  repairing,  extending, 
maintaining  and  improving  the  Haven  and  Piers  of  Great  Yarmouth  ]  and  for  depthening  and 
making  more  navigable  the  several  riVers  emptying  themselves  at  the  said  Town ;' "  4o.  The 
next  of  the  above-mentioned  Acts  was  23  G.  2,  c.  0.  The  title  of  it  was  similar  to  that  of  9  G. 
1,  c.  10.     Several  other  Acts  are  referred  to  in  the  argument  and  judgments. 

(6)  By  Stat.  5  A  6  W.  4,  c.  xlix.,  "  An  Act  for  improving  the  Haven  of  Great  Tarmoatb  in 
the  county  of  Norfolk,  and  the  several  rivers  connected  therewith,"  Ac,  it  is  enacted  : 

Sect.  70.  "  That  if  any  person  shall  set»  plaee,  or  lay  on  any  quay,  wharf,  or  landing^pUoe 
within  ten  feet  of  the  quay  head,  or  on  any  space  of  ground  immediately  ac^oining  to  the  said 
Haven,  and  within  the  space  of  ten  feet  from  high-water  mark,  any  goods,  materials,  or  articles 
whatsoever,  so  as  to  obstruct  the  free  and  commodious  passage  tiirough  or  over  the  same ;  or 
if  any  person  shall  break  down  or  remove  any  quay,  head  or  river  bank  next  adjoining  aveh 
Haven  for  the  purpose  of  forming  any  dock  for  the  hauling  up  or  launching  any  yessel,  or  any 
timber  or  material,  without  m/tking  and  maintaining  a  footway,  bridge,  or  passage  oyer  the  aame, 
to  consist  of  planks  together  not  less  than  six  feet  in  width,  and  guarded  by  a  rail  next  the 
river,  so  as  to  be  a  safe  and  convenient  passage  for  foot  passengers  along  and  by  the  side  of  the 
i>aid  river  banks,  every  person  so  offending  shall  forfeit  and  pay  any  sum  not  exceeding  bL  for 
every  such  offence." 

Sect.  77.  "  Provided  always  and  be  it  ftirther  enacted,  that  if  any  person  shall  emptj  or  lay 
any  ballast,  stones,  dust,  ashes,  manure,  filth,  earth,  or  other  rubbish  into  the  said  Haven,  or 
on  any  of  the  piers,  wharfs,  or  quays  belonging  to  the  said  Haven  or  borough  (except  in  places 
to  be  appointed  for  that  purpose),  or  shall,  without  the  permission  or  contrary  to  the  direction 
of  the  said  pier  master  or  harbour  master,  within  their  respective  limits,  place  or  lay  on  any 
public  quay,  wharf,- or  landing-place  adjoining  to  the  said  Haven,  any  goods  or  artioles  what- 
soever, and  shall  suffer  the  same  to  remain  on  such  quay,  wharf,  or  landing-place  for  a  longer 
space  of  time  than  three  days,  or  shall  neglect  or  reftise  after  the  expiration  of  such  three  days, 
and  after  notice  given  by  the  pier  master  or  harbour  master,  or  their  respective  deputies,  to 
remove  any  such  goods  or  articles,  then  and  in  every  such  case  such  person  shall  forfeit  and 
pay  a  sum  not  exceeding  10/  ;  and  the  pier  master  or  harbour  master,  or  their  respeetive 
deputies,  is  and  are  hereby  respectively  authorised,  upon  any  neglect  or  reftisal  to  remove  any 
obstruction  as  aforesaid,  to  cause  the  same  to  be  removed ;  and  the  expense  of  such  removal 
shall  be  borne  and  paid  by  the  owners  thereof  in  the  manner  hereinbefore  directed  in  oases  of 
removing  vessels  by  the  harbour  master  or  pier  master,  or  their  respeetiye  deputiM." 
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Haven  free  from  obstruction  for  the  purposas  of  the  Haven  and  navi- 
gation as  for  towing  vessels  before  steam  tugs  were  introduced.  The 
word  "passage"  does  not  necessarily  imply  a  public  right  of  way. 
Sect.  77  provides  for  the  removal  of  obstructions  on  public  quays, 
wharfs,  and  landing-places,  and  therefore  sect.  76  must  have  had  a 
diflFerent  object,  and  is  not  limited  to  spaces  of  ground  over  which 
there  is  a  right  of  way ;  but  is  intended  to  apply  to  all  the  land  ad- 
joining the  Haven.  He  also  referred  to  sect.  13  of  stat.  39  &  40  G. 
3,  c.  iv.(a) 

*Bulw€ry  for  the  appellant. — ^The  locus  in  quo  is  private  pro-    r*oQ^ 
perty,  and  not  subject  to  the  operation  of  sect.  76  of  stat.  5  &    •- 
6  W.  4,  c.  xlix.     He  cited  Stracey  v.  Nelson,  12  M.  &  W.  535.t 
[WiGHTMAN,  J.,  referred  to  sect.  18  of  stat.  12  &  13  Vict.  c.  xlviii.(6)] 

CocKBURN,  0.  J. — I  am  of  opinion  that  the  conviction  cannot  be 
sustained.  I  adhere  to  the  opinion  which  we  intimated  when  the  case 
was  before  us  in  last  Michaelmas  Term,  namely,  that  sect.  76  of  stat. 
Ki  &  6  W.  4,  c.  xlix..  does  not  create  any  right  of  passage  where  none 
existed  at  the  time  of  the  passing  of  the  Act.  The  oflFence  of  which 
tlie  appellant  has  been  convicted  is  that  of  placing  materials  within 
ten  feet  of  the  Haven  of  Great  Yarmouth,  so  as  to  obstruct  the  free 
and  commodious  passage  through  and  over  the  same.  In  fact  there 
was  not,  at  the  time  of  the  passing  of  the  Act,  any  right  of  passage 
for  the  public  over  it :  therefore,  unless  the  Act  created  the  right, 
the  appellant  could  not  be  convicted  of  an  obstruction  of  it  within 
sect.  76. 

*It  is  argued  that  the  eflfeot  of  sect.  76  is  to  give  a  right  of  r^oog 
passage  over  the  space  in  question  for-  using  the  Haven ;  and  ^ 
that  sect.  18  of  stat.  12  &  13  Vict.  c.  xlviii.,  by  which  the  Commis- 
sioners of  the  Act  are  authorized  and  required  to  inspect  the  public 
rights  of  way  in  and  along  the  shores  of  the  Haven,  and  are  required 
to  take  pnxjeedings  to  abate  or  remove  encroachments  on  such  rights, 
confirms  that  construction.  But  it  is  a  canon  of  construction  oT  Acts 
of  Parliament  that  the  rights  of  individuals  are  not  interfered  with 
unless  there  is  an  express  enactment  to  that  effect,  and  compensation 

(a)  By  stat  39  k  40  G.  3,  o.  iy.,  "An  Act  for  eontioniog,  for  &  further  term  of  twenty-one 
years,  and  from  thenoe  to  the  end  of  the  then  next  session  of  Parliament,  the  term  of  two  Acts, 
one  made  in  the  twelfth  and  the  other  in  the  twenty.flfth  year  of  the  reign  of  his  present 
Majest/^or  clearing,  depthening,  repairing,  maintaining,  and  improving  the  Haven  and  Piers 
of  Great  Yarmouth ;  and  for  depthening  and  making  more  navigable  the  several  rivers  empty- 
ing themselves  into  the  said  Haven,"  Ac,  it  Is  enacted : 

Seet.  13.  "  That  if  any  person  or  persons  shall  throw  or  empty  any  ballast,  earth,  sand, 
rabbish,  or  stones  into  the  said  Haven,  or  shall  lay  any  ballast,  earth,  sand,  rubbish,  or  stones 
on  the  west  side  of  the  said  Haven,  within  ten  feet  of  the  quay  head  or  river  bank,  for  any 
purpose  whatsoever  (save  and  except  for  the  purpose  of  making  or  repairing  any  quays  or  ^ 
banks,  and  during  such  time  only  as  such  quays  or  banks  shall  be  making  or  repairing),  and 
shall  suffer  the  same  to  lie  there  for  the  space  of  twenty-four  hours,  every  such  person  and 
persons  shall,  for  every  such  offence,  forfeit  and  pay  any  sum  not  exceeding  hi.,  nor  less  than 
40«." 

(6)  By  stat.  12  A  13  Vict  c.  xlviii.,  '*  An  Act  for  the  improvement  of  the  Haven  Bridge,  and 
navigation  of  Great  Tarmouth,  in  the  county  of  Norfolk,"  it  is  enacted : 

Sect  18.  '<  That  the  said  Commissioners  of  this  Act  are  hereby  authorised  and  required, 
twice  at  least  in  every  year,  to  inspect  or  cause  to  be  inspected,  the  public  right  or  rights  of 
way  in  and  along  both  shores  of  the  Haven,  and  report  to  the  said  Lord  High  Admiral,  or  the 
said  Commissioners  for  executing  the  o£Bce  of  Lord  High  Admiral,  every  encroachment  made 
on  such  right  or  rights  of  way ;  and  the  Commissioners  of  this  Act  shall  and  they  are  hereby 
tequired  to  take  all  necessary  proceedings  to  abate  or  remove  every  sueh  encroachment" 
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is  given  to  them.  And  it  would  militate  against  that  canon,  and  seri- 
ously interfere  with  private  rights,  if  we  held  that  the  enactment  in 
sect.  76  carried  into  it,  by  implication,  a  right  by  the  public  to  pass 
over  the  space  in  question.  .  1  think  the  legislature  meant  that  both 
sect.  76  of  Stat.  5  &  6  W.  4,  c.  xlix.,  and  sect.  18  of  stat.  12  &  13  Vict. 
c.  xlviii.  should  be  applied  to  those  places  where  a  public  right  of  way 
already  existed,  and  not  where,  previously,  there  was  no  right  of  way. 
The  effect  of  not  so  limiting  the  application  of  those  enactments  would 
be  that,  whereas  there  are  many  private  grounds  along  the  shore  of 
the  Haven,  a  right  would  be  given  by  implication  to  the  public  to 
interfere  with  and  remove  private  walls  and  pass  over  private  pro- 
perty ;  which  could  not  be  intended  without  compensation.  There- 
fore, I  am  of  opinion  that  sect.  76  of  stat.  6  &  6  W.  4,  c.  xlix.,  must 
be  limited  to  the  cases  in  which  a  right  of  passage  has  been  enjoyed 
by  the  public. 

WiGHTMAN,  J. — I  regret  that  I  cannot  come  to  the  same  conclu- 
sion. It  seems  to  me  that  the  words  of  the  76th  section  of  stat.  5  & 
♦3891  ^  ^'  "*'  ^'  ^^*^-»  ^^^  *^^  strong  *to  admit  of  the  construction 
J  which  my  Lord  has  put  upon  them,  in  which  I  believe  he  will 
be  followed  by  the  rest  of  the  Court.  [His  Lordship  read  the  section.] 
The  section  says  nothing  about  obstructing  a  right  of  way ;  but  it 
prohibits,  under  the  penalty  of  5Z.,  any  person  placing  any  goods, 
materials,  or  articles  whatsoever  upon  the  ground  immediately  ad- 
joining the  Haven  "  so  as  to  obstruct  the  free  and  commodious  pass- 
age through  or  over  the  same."  Whoever  may  have  a  right  to  go 
over  the  adjoining  land,  and  for  whatever  purpose,  and  however  that 
right  may  arise,  is  to  have  a  fnse  passage  by  the  terms  of  the  section, 
which  provides  that  a  clear  space  of  ten  feet  is  to  be  left.  The  words 
are  very  strong,  and  it  is,  I  think,  very  difficult  to  get  over  theln.  I 
admit  that  there  may  be  a  difficulty  as  to  their  conferring  upon  the 
public  a  right  of  way  over  the  lancf,  and  I  do  not  know  to  what  ex- 
tent such  a  right  may  be  given,  or  whether  it  is  given  at  all ;  nor  do 
I  know  that  there  was  any  reason  for  the  enactment,  except  that,  for 
the  general  purposes  of  the  Haven,  it  was  considered  expedient  to 
keep  a  space  clear  at  the  side  of  it ;  but  the  obstruction  is  prohibited 
in  express  terms.  The  latter  part  of  the  section  seems  not  to  be  un- 
important; it  imposes  an  equal  penalty  on  any  person  who  shall 
make  a  cut  in  his  land  adjoining  the  Haven,  without  leaving  a  bridge 
of  the  width  expressed  ''  so  as  to  be  a  safe  and  convenient  passage 
for  foot  passengers."  It  may  be  that  the  Legislature  considered  that 
it  was  important  that  a  free  passage  should  be  maintained  all  round 
the  Haven,  and  that  any  infrmgement  of  private  rights  in  lands,  &c., 
adjoining  the  Haven,  would  be  compensated  to  them  by  the  benefits 
they,  as  well  as  the  public,  would  derive  from  the  improvement  of 
♦^QOl  ^^®  Haven.  Former  Acts  for  repairing,  *improving,  and  main- 
^^J  taining  the  Haven,  the  20  G.  2,  c.  40,  and  23  G.  2,  c.  6,  contain 
a  recital  of  the  importance  of  the  borough  of  Great  Yarmouth  and 
its  Haven :  the  preamble  of  the  latter  states  its  object  to  be  '*  for  pre- 
serving to  the  inhabitants  of  the  said  borough,  and  of  the  adjacent 
counties,  the  benefit  of  the  said  Haven  and  piers ;  and  to  the  end  that 
the  said  Haven,  which  is  of  so  great  importance  t(^  the  trade  of  these 
kingdoms  in  general,  may  be  cleared  and  depthened,  and  the  said 
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piers  repaired,  extended,  altered,  improved,  and  maintained,"  &c. 
Several  Acts,  in  furtherance  of  this  object,  follow ;  and  then,  by  the 
18th  section  of  stat.  12  &  13  Vict.  c.  xlviii.,  the  Commissioners  of  the 
Act  are  authorized  and  required  to  inspect  '*  the  public  right  or  rights 
of  way  in  and  along  both  shores  of  the  Haven,  and  report  to  the  Lord 
High  Admiral  *  *  *  every  encroachment  made  on  such  right  or  rights 
of  way."  And  they  are  required  "  to  take  all  necessary  proceedings 
to  abate  or  remove  every  such  encroachment."  This  seems  to  sup- 
pose that  there  are  rights  of  way  along  both  sides  of  the  Haven. 
Looking  at  the  express  terms  and  apparent  intention  of  the  Acts,  I 
find  it  difficult  to  come  to  any  other  conclusion  than  that  a  person  who 
places  materials  within  the  prohibited  space  forfeits  the  penalty  in 
section  18 ;  and  therefore  that  the  appellant  was  properly  convicted. 

Crompton,  J. — My  mind  has  fluctuated  during  the  argument.  At 
one  time  I  thought  that  the  prohibition  in  sect.  76  of  stat.  5  &  6  W. 
4,  c.  xlix.,  extended  to  the  case  of  an  owner  of  property  adjoining  the 
Haven ;  but,  on  full  consideration,  I  think  that  the  better  construc- 
tion is  that  contended  for  by  Mr.  Bulwer,  The  other  construction  is 
an  interference  with  private  rights  without  a?iy  compensation  to  indi- 
vidual owners ;  and  *we  ought  to  see  clearly  that  such  was  the  |-#Qqi 
intention  of  the  Legislature  before  we  adopt  that  construction.  ^ 
I  cannot  see  that  the  statute  gives  a  public  right  of  passage  of  ten 
feet  width  all  round  the  Haven.  The  nature  of  the  property  on  the 
side  of  the  Haven  is  such  that,  in  some  parts,  yards  and  buildings 
come  down  to  the  water ;  and  it  would  be  a  harsh  construction  of  the 
enactment  to  say  that  ten  feet  adjoining  the  Haven  are  taken  from 
the  owners  and  given  to  the  public  without  compensation  to  the 
owners.  The  construction  contended  for  by  Mr.  Bulwer  makes  the 
Legislature  say :  "  Whereas  there  are  existing  rights  of  way  on  the 
side  of  the  Haven,  we  will  take  care  that  they  are  protected,  and  that 
an  obstruction  of  them  shall  be  removed."  The  words  are,  if  any 
person  shall  place  any  articles  "  so  as  to  obstruct  the  free  and  com- 
modious passage  through  or  over  the  same,"  which  must  be  construed 
''lawful  passage,"  that  is,  a  passage  which  exists  over  the  same.  In 
this  particular  spot  there  would  be  no  obstruction  of  such  a  passage, 
because  it  is  hardly  contended  that  a  right  of  way  is  given  by  sect. 
76.  So,  also,  as  to  footways  in  the  latter  part  of  the  section.  I  think 
the  owner  is  to  make  and  maintain  a  bridge  over  the  cut  which  he 
has  made  into  the  Haven  only  where  there  is  a  right  of  way.  The 
same  observation  applies  to  sect.  18  of  stat.  12  &  13  Vict-  c.  xlviii. 
It.  is  aot  said  that  there  is  one  line  of  way  all  round  the  harbour ; 
but  the  section  takes  for  granted  that  there  are  rights  of  way  along 
both  shores  of  the  Haven,  though  perhaps  not  continuous,'ana  enacts 
that  those  rights  are  not  to  be  interfered  with.  I  am  of  opinion  that 
this  conviction  ought  to  be  quashed ;  but  of  course  our  judgment  will 
not  affect  other  parts  of  the  harbour  where  a  public  right  of  passage 
exists. 

♦Blackburn,  J. — I  am  of  opinion  that,  on  the  true  construe-    r*QQo 
tion  of  sect-  76  of  stat.  5  &  6  W.  4,  c.  xlix.,  the  appellant   ^ 
ought  not  to  have  been  convicted.     It  is  important  that  there  should 
be  rights  of  passage  along  the  sides  of  this  ancient  Haven,  and  it  is 
trery  likely  that  there  should  be,  though  not  on  every  part.     Taking 
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sect.  76  by  itself,  tte  first  part  of  it  must  be  construed  by  the  respond- 
ents either  as  declaring  that  there  is  and  shall  be  a  free  and  commo- 
dious passage  all  round  the  Haven,  that  is,  giving  the  right  and 
imposing  a  penalty  for  obstructing  it,  according. to  which  constmction 
the  section  takes  away  a  private  right  without  giving  compensation; 
or,  if  it  does  not  give  a  free  and  commodious  passage,  it  must  be 
construed  as  enacting  that  the  space  is  to  be  kept  open  though  no 
person  could  use  it,  and  though  there  was  no  right  of  way  at  the  time 
of  the  passing  of  the  Act.  So,  also,  as  to  the  second  part  of  the  sec- 
tion, which  subjects  to  a  penalty  any  person  who  forms  a  dock  on 
the  side  of  the  Haven  without  making  and  maintaining  a  footway- 
bridge  over  it,  we  cannot  sup{)ose  that  the  Legislature  would  order  a 
safe  foot-bridge  to  be  made  and  maintained  unless  foot  passengers  had 
a  right  to  go  there ;  and,  if  they  had  it  not,  the  respondents  must 
contend  that  the  Legislature  gave  it.  But  I  agree  with  the  Lord 
Chief  Justice  and  my  brother  Crompton,  that  we  should  not  construo 
that  section  so  as  to  interfere  with  private  rights.  The  words  of  that 
section,  if  literally  read,  bear  the  construction  put  upon  them  by  my 
brother  Wightman,  but  that  would  subject  a  person  to  a  penalty  for 
doing  an  act  upon  his  own  land.  I  think  we  must  construe  the  sec- 
tion as  imposing  a  penalty  for  doing  an  act  of  obstruction  at  those 
*3931  P^*^^^  where  a  public  right  exists.  Sect.  18  of  *3tat.  12  &  13 
^  Vict.  c.  xlviii.  only  supposes  that  there  are  public  rights  of  way 
along  parts  of  both  sides  of  the  Haven,  and  directs  the  Commissioners 
to  look  after  them,  and  enforce  them.  Conviction  quashed. 


TWEDDLE  v.  ATKINSON,  Executor  of  GUY,  deceased.    June  7. 
Agreement —  Consideration . — Near  relationship, — Action. 

j  Declaration  stated  that,  in  consideration  of  an  intended  marriage  between  the  plaintiff  aad 
the  daughter  of  W.  0.,  W.  T.,  the  father  of  the  plaintiff,  and  W.  Q.  verbally  promised  to  gife 
their  children  marriage  portions;  and  that  after  the  marriage  W.  G.  and  W.  T.,  as  a  mode  of 
giving  effect  to  their  said  verbal  promises,  entered  into  a  written  agreement,  by  which  it  wm 
matuallj  agreed  that  they  should  pay  the  sums  of  2002.  and  100/.  respectively  to  the  plaintiff, 
and  that  the  plaintiff  should  have  full  power  to  sue  for  the  same  in  any  Court  of  law  or  equity. 
JBreaoh  :  non-payment  of  the  200/  by  W.  O.,  or  by  the  defendant,  his  executor:  Held,  on  demurrer, 
that  the  action  was  not  maintainable,  notwithstanding  the  near  relationship  of  the  plaintiff  te 
the  party  from  whom  tlvr'eonsideration  moved. 

The  declaration  stated  that  the  p!aintiflF  was  the  son  of  John  Twed- 
dle,  deceased,  and  before  the  making  of  the  agreement  hereafter  men- 
tioned, married  the  daughter  of  William  Guy,  deceased;  and  before 
the  said  marriage  of  the  plaintiff*  the  said  William  Quy,  in  considera- 
tion of  the  then  intended  marriage,  promised  the  plaintiff  to  give  to 
lii.s  said  daughter  a  marriage  portion,  but  the  said  promise  was  yerbal, 
and  at  the  time  of  the  making  of  the  said  agreement  had  not  been 
performed;  and  before  the  said  marriage  the  said  John  Tweddle,nn 
consideration  of  the  said  intended  marriage,  also  verbally  promised 
to  give  the  plaintiff*  a  marriage  portion,  which  promise  at  the  time 
of  the  making  of  the  said  agreement  had  not  been  performed.  It 
*SQ4-1  ^^^^  alleged  that  after  the  marriage  and  *in  the  lifetime  of  the 
J   said  William  Guy,  and  of  the  said  John  Tweddle,they,  the 

Digitized  by  LjOOQIC 


1  BEST  k  SMITH.    Q.  B  394 


said  William  Guy  and  John  Tweddle,  entering  into  the  agreement 
hereafter  mentioned  as  a  mode  of  giving  efieqt  to  their  said  verbal 
promises;  and  the  said  William  Guy  also  entering  into  the  said 
agreement  in  order  to  provide  for  his  said  daughter  a  marriage  por- 
tion, and  to  procure  a  further  provision  to  be  made  by  the  said  John 
Tweddle,  by  means  of  the  said  agreement,  for  his  said  daughter,  and 
acting  for  the  benefit  of  his  said  daughter ;  and  the  said  John  Twed- 
dle also  entering  into  the  said  agreement  in  order  to  provide  for  the 
plaintiff  a  marriage  portion,  and  to  procure  a  further  provision  to  be 
made  by  the  said  William  Guy,  by  means  of  the  said  agreement,  for 
the  plaintiff,  and  acting  for  the  benefit  of  the  plaintiff;  they  the  said 
William  Guy  and  John  Tweddle  made  and  entered  into  an  agreement 
in  writing  in  the  words  following,  that  is  to  say : 

''High  Coniscliffe,  July  11th,  1855. 

"Memorandum  of  an  agreement  made  this  day  between  William 
Guy,  of,  &c.,  of  the  one  part,  and  John  Tweddle,  of,  &c.,  of  the  other, 
part.  Whereas  it  is  mutually  agreed  that  the  said  William  Guy 
shall  and  will  pay  the  sum  of  200?.  to  William  Tweddle,  his  son-in- 
law;  and  the  said  John  Tweddle,  father  to  the  aforesaid  William 
Tweddle,  shall  and  will  pay  the  sum  of  lOOZ.  to  the  said  William 
Tweddle,  each  and  severally  the  said  sums  on  or  before  the  21st  day 
of  August,  1855.  And  it  is  hereby  further  agreed  by  the  aforesaid 
William  Guy  and  the  said  John  Tweddle  that  the  said  William 
Tweddle  has  full  power  to  sue  the  said  parties  in  any  Court  of  law 
or  equity  for  the  aforesaid  sums  hereby  promised  and  specified." 

*'*  And  the  plaintiff  says  that  afterwards  and  before  this  suit,  r*QQK 
he  and  his  said  wife,  who  is  still  living,  ratified  and  assented  *- 
to  the  said  agreement,  and  that  he  is  the  William  Tweddle  therein 
mentioned.  -And  the  plaintiff  says  that  the  said  21st  day  of  August, 
A.  D.  1855,  elapsed,  and  all  things  have  been  done  and  happened 
necessary  to  entitle  the  plaintiff  to  have  the  said  sum  of  200Z.  paid  by 
the  said  William  Guy  or  his  executor:  yet  neither  the  said  William 
Q-uy  nor  his  executor  has  paid  the  same,  and  the  same  is  in  arrear 
and  unpaid,  contrary  to  the  said  agreement." 

Demurrer  and  joinder  therein. 

Edward  James,  for  the  defendant. — The  plaintiff  is  a  stranger  to  the 
agreement  and  to  the  consideration  as  stated  in  the  declaration,  and 
therefore  cannot  sue  upon  the  contract.  It  is  now  settled  that  an  i 
action  for  breach  of  contract  must  be  brought  by  the  person  from  \ 
whom  the  consideration  moved :  Price  v,  Easton,  4  B.  &  Ad.  433  (E. 
C.  L.  R.  vol.  24.     (He  was  then  stopped.) 

Mellish,  for  the  plaintiff. — Admitting  the  general  rule  as  stated  by 
the  other  side,  there  is  an  exception  in  the  case  of  contracts  made  by 
parents  for  the  purpose  of  providing  for  their  children.  In  Button 
and  Wife  v,  Poole,  2  Lev.  210,  1  Ventr.  318,(a)  affirmed  in  the  Ex- 
chequer Chamber,  a  tenant  in  fee  simple  being  about  to  cut  down 
timber  to  raise  a  portion  for  his  daughter,  the  defendant,  his  heir  at 
law,  in  consideration  of  his  forbearing  to  fell  it,  promised  the  father 
to  pay  a  sum  of  money  to  the  ^daughter,  and  an  action  of  r«QQg 
assumpsit  by  the  daughter  and  her  husband  was  held  to  be    *• 

(a)  Affirmed  on  error  in  the  Exch.  Oh.,  T.  Raym.  302. 
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well  brought.  [Wightman,  J, — In  that  case  the  promise  was  made 
before  marriage.  In  this  case  the  promise  is  post  nuptial,  and  the 
whole  consideration  on  both  sides  is  oetween  the  two  fathers.]  The 
natural  relationship  between  the  father  and  the  son  constituted  the 
father  an  agent  for  the  son,  in  whose  behalf  and  for  whose  benefit 
the  contract  was  made,  and  therefore  the  latter  may  maintain  an  action 
jipon  it.  [Crompton,  J. — ^Is  the  son  so  far  a  party  to  the  contract 
that  he  may  be  sued  as  well  as  sue  upon  it  ?  Where  a  consideration 
is  required  there  must  be  mutuality.  Wightman,  J. — This  contract, 
so  far  as  the  son  is  concerned,  is  one  sided.]  The  object  of  the  con- 
tract, which  was  that  the  children  should  be  provided  for,  will  be 
accomplished  if  this  action  is  maintainable :  whereas  if  the  right  of 
action  remains  in  the  father  it  will  be  defeated,  because  the  damages 
recovered  in  that  action  will  be  his  assets.  [Crompton,  J. — Your 
argument  will  lead  to  this,  that  the  son  might  bring  an  action  against 
the  father  on  the  ground  of  natural  love  and  affection.]  In  Bourne 
V.  Mason,  1  Ventr.  6,  two  cases  are  cited  which  support  this  action. 
In  Sprat  v.  Agar,  in  the  King's  Bench  in  1658,  one  promised  the 
father  that,  in  consideration  that  he  would  give  his  daughter  in  mar- 
riage with  his  son,  he  would  settle  so  much  land ;  after  the  marriage 
the  son  brought  an  action,  and  it  was  held  maintainable.  The  other 
was  the  case  of  a  promise  to  a  physician  that  if  he  did  such  a  cure 
he  would  give  such  a  sum  of  money  to  himself  and  another  to  his 
daughter,  and  it  was  resolved  the  daughter  might  bring  assumpsit, 
♦SQTI  '*^^^^^  cases,"  says  the  report,  "the  Court  agreed;"  *and 
-'  the  reason  assigned  as  to  the  latter  is,  ''  the  nearness  of  the 
relation  gives  the  daughter  the  benefit  of  the  consideration  performed 
by  her  father."  There  is  no  modern  case  in  which  the  question  has 
been  raised  upon  a  contract  between  two  fathers  for  the  benefit  of 
their  children.  [Wightman,  J. — If  the  father  of  the  plaintiff  had 
paid  the  100/.  which  he  promised,  might  not  he  have  sued  the  father 
of  the  plaintiff's  wife  on  his  express  promise  ?]  According  to  the  old 
cases  he  could  not.  When  a  father  makes  a  contract  for  the  benefit 
of  his  child,  the  law  vests  the  contract  in  the  child.  In  Thomas  v. 
,  Sty  461,  the  defendant  promised  to  a  father  that  in  considera- 
tion that  he  would  surrender  a  copyhold  to  the  defendant,  the  defend- 
ant would  give  unto  his  two  daughters  20/.  apiece ;  and  after  verdict 
in  ail  action  upon  the  case  brought  by  one  of  the  daughters  for  breach 
of  that  promise,  on  motion  for  arresting  the  judgment  on  the  ground 
that  the  two  ought  to  have  joined,  it  was  held  that  the  parties  had' 
distinct  interests,  and  so  each  might  bring  an  action. 

Edioard  James  was  not  called  upon  to  reply. 

Wightman,  J. — Some  of  the  old  decisions  appear  to  support  the 
proposition  that  a  stranger  to  the  consideration  of  a  contract  may 
maintain  an  action  upon  it,  if  he  stands  in  such  a  near  relationship  to 
the  party  from  whom  the  consideration  proceeds,  that  he  may  be  con- 
sidered a  party  to  the  consideration.  The  strongest  of  those  cases  is 
that  cited  in  Bourne  v.  Masorl?  1  Ventr.  6,  in  which  it  was  held  thai 
the  daughter  of  a  physician  might  maintain  assumpsit  upon  a  promise  • 
^toQQ-i  to  her  father  to  give  her  *a  sum  of  money  if  he  performed  a 
-•  certain  cure.  But  there  is  no  modern  case  in  which  the  propo- 
sition has  been  supported.   On  the  contrary,  it  is  now  established  that 
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1*    no  stranger  to  the  consideration  can  take  advantage  of  a  contract, 
although  made  for  his  benefit. 

Crompton,  J. — It  is  admitted  that  the  plaintiff  cannot  succeed  unless 
this  case  is  am  exception  to  the  modem  and  well-established  doctrine 
of  the  action  of  assumpsit.  At  the  time  when  the  cases  which  have 
been  cited  were  decided  the  action  of  assumpsit  was  treated  as  an' 
action  of  trespass  upon  the  case,  and  therefore  in  the  nature  of  a  tort ; 
and  the  law  was  not  settled,  as  it  now  is,  that  natural  love  and  affec- 
tion is  not  a  sufficient  consideration  for  a  promise  upon  which  an  action 
may  be  maintained ;  nor  was  it  settled  that  the  promisee  cannot  bring 
an  action  unless  the  consideration  for  the  promise  moved  from  him. 
The  modern  cases  have,  in  effect,  overruled  the  old  decisions;  they 
show  that  the  consideration  must  move  from  the  party  entitled  to  sue 
upon  the  contract.  It  would  be  a  monstrous  proposition  to  say  that 
a  person  was  a  party  to  the  contract  for  the  purpose  of  suing  upon  it 
for  his  own  advantage,  and  not  a  party  to  it  for  the  purpose  of  being 
sued.  It  is  said  that  the  father  in  the  present  case  was  agent  for  the 
son  in  making  the  contract,  but  that  argument  ought  also  to  make  the 
son  liable  upon  it.  I  am  prepared  to  overrule  the  old  decisions,  and 
to  hold  that,  by  reason  of  the  principles  which  now  govern  the  action 
of  assumpsit,  the  present  action  is  not  maintainable. 

Blj^okburn,  J. — The  earlier  part  of  the  declaration  shows  a  con- 
tract which  might  be  sued  on,  except  for  the  ^enactment  in  r^oan 
sect.  ^  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3.  The  declara-  L  ^^^ 
tion  tlien  sets  out  a  new  contract,  and  the  only  point  is  whether,  that 
contract  being  for  the  benefit  of  the  children,  they  can  sue  upon  it. 
Mr.  MeUish  admits  that  in  general  no  action  can  be  maintained  upon 
^  a  promise,  unless  the  consideration  moves  from  the  party  to  whom  it 
"  is  made.  But  he  says  that  there  is  an  exception ;  namely,  that  when 
the  consideration  moves  from  a  father,  and  the  contract  is  for  the 
benefit  of  his  son,  the  natural  love  and  affection  between  the  father 
and  son  gives  the  son  the  right  to  sue  as  if  the  consideration  had  pro- 
ceeded from  himself.  And  Button  and  Wife  v.  Poole,  2  Lev.  210,  1 
Ventr.  318,(a)  was  cited  for  this.  We  cannot  overrule  a  decision  of 
the  Exchequer  Chamber ;  but  there  is  a  distinct  ground  on  which  that 
case  cannot  be  supported.  The  cases  upon  stat.  27  El.  c.  4,  which 
have  decided  that,  by  sect.  2,  voluntary  gifts  by  settlement  after  mar- 
riage are  void  against  subsequent  purchasers  for  value,  and  are  not 
saved  by  sect.  4,  show  that  natural  love  and  affection  are  not  a  suffi- 
cient consideration  whereon  an  action  of  assumpsit  may  be  founded. 

Judgment  for  the  defendant. 

(a)  Affirmed  on  error  in  the  Ezob.  Ch.,  T.  Raym.  802. 

't  Whether  a  man  can  sue  on  a  con-  want  of  mntualitj  of  remedy  suggested 
tract  made  for  his  -benefit,  but  to  which  in  the  text,  does  not  seem  so  startling 
he  is  not  directly  a  party,  has  been  the  an  objeLCtion,  if  the  contract  be  con- 
subject  of  much  discussion  in  the  sidered,  between  the  promissor  and  the 
United  States,  and  the  decisions  are  third  person,  as  simply  unilateral,  like 
conflicting,  though  they  generally  lean  promissory  notes,  bills  of  credit,  and 
towards  admitting,  the  right:  See  1  instruments  of  a  similar  character. 
Parsons  on  Contracts  390;  2  Am.  Lead,  which  are  available  to  persons  not 
Cases,  4th  ed.,  158,  185;  note  to  Va-  Qriginally  parties  to  them, 
daker  v.  Soper,  22  Am.  Jur.  16.    The  r  ^  T 

r     ^A^    A^Alft     ^"7  r      ,  Digitized  by  LiOOgle 


m^h\^m 


i 


400  IN  RE  MAN8BRGH.    T.  T.  1861. 


*400]  *In  re  MANSERGH.    Junt  11. 

Jurisdiction  of  Queen's  Bench  over  tribunals  abroad. — Court  martial, — Military  status, 

1.  Thie  Coart  has  no  jarudiotion  over  tribunaJs  ont  of  the  realm  of  England,  although  iik 
•  oonntries  subject  to  the  British  Crown. 

2.  Where  the  cieil  rights  of  a  person  in  military  service  are  affected  by  the  judgment  of  a 
military  tribanal,  in  which  that  tribunal  bas  acted  without  jurisdiction;  or  has  exceeded  its 
jurisdiction,  this  Court  will  interfere ;  aliter  where  nothing  hut  the  miiitary  status  of  the  party 
is  affected  by  the  judgment. 

3.  A  Captain  in  the  Queen's  service,  when  stationed  with  his  regiment  in  India,  was  gasetted 
to  a  majority;  and  the  appointment  was  notified  in  the  general  orders  of  the  Commander-in- 
chief  in  India  at  head-quarters,  and  in  the  regimental  orders.  Subsequently,  the  Captain 
having  written  to  the  Colonel  of  that  regiment  an  insubordinate  letter,  was  tried  by  court 
martial  in  India,  was  dismissed  the  service,  and  the  proceedings  of  the  court  martial  trans- 
mitted  to  the  Judge  Advocate  General  in  London :  three  years  afterwards,  application  being 
made  to  this  Court  for  a  certiorari  to  bring  up  the  judgment  of  the  court  martial,  in  order  that 
it  might  bo  quashed,  the  Court  refused  to  interfere. 

This  was  an  application  for  a  rule  calling  on  the  Judge  Advocate 
General  to  show  cause  why  a  certiorari  should  not  issue  to  bring  up, 
in  order  that  it  might  be  quashed,  the  record  of  the  conviction  of  J. 
0.  Mansergh,  formerly  a  Captain  and  Brevet  Major  in  Her  Majesty's 
6th  Regiment  of  Infantry,  and  late  a  Major  in  Her  Majesty's  15th 
Regiment. 

It  appeared  from  the  affidavits  that,  in  January,  1858,  the  applicant 
was  on  duty  with  his  regiment,  Her  Majesty's  6th  Foot,  then  stationed 
at  Calcutta,  the  regiment  being  under  the  command  of  Colonel  Barnes, 
and  Lord  Clyde  (then  Sir  Colin  Campbell)  being  commander-in-chief 
in  India.  On  the  19th  February,  1858,  Captain  Mansergh  was  gazetted 
to  a  majority  in  the  15th  Foot,  at  that  time  stationed  in  England. 
*4.0n  -N^^^^®  ^f  *^^^  appointment  was  transmitted  to  India,  and  *noti- 
-'  fied  by  the  Commander-in-chief  in  the  general  orders  at  head- 
quarters, and  "also  in  the  regimental  orders  of  the  6th  Foot ;  after 
which  notification,  according  to  the  customs  and  regulations  of  the 
army,  the  applicant  ceased  to  belong  to  that  regiment.  The  regiment 
was  about  to  start  on  active  service,  when  Colonel  Barnes  informed 
Captain  Mansergh  of  his  promotion,  and  desired  him  to  give  up  his 
company  to  another  officer,  which  he  did  accordingly.  Subsequently, 
Major  Mansergh,  conceiving  that  the  notification  of  his  appointment 
to  the  15th  Foot  had  been  obtained  by  Colonel  Barnes  for  the  purpose 
of  excluding  him  from  the  service  on  which  the  regiment  was  ordered, 
wrote,  on  the  27th  April,  a  letter  to  the  Colonel  expressing  that  view 
in  strong  language.  For  this  he  was  arrested  upon  a  charge  preferred 
against  him  by  Colonel  Barnes ;  and.  in  August,  was  tried  by  court 
martial  at  Calcutta,  On  that  charge ;  namely,  of  having  addressed  the 
above  letter  to  Colonel  Barnes,  which  was  described  as  containing 
highly  offensive  and  insulting  language  to  him,  his  superior  officer ; 
such  conduct  being  grossly  insubordinate,  highly  unbecoming  a  com- 
missioned officer,  and  subversive  of  military  discipline.  Major  Man- 
sergh was  found  guilty,  and  sentenced  to  be  dismissed  the  army,  which 
sentence  was  confirmed  by  Lord  Clyde :  and  the  proceedings  of  the  court 
martial  were  sent  to  England  and  deposited  with  the  Judge  Advocate 
General.    • 

Lush,  in  support  of  the  application. — The  court  martial  had  no 
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jurisdiction  to  try  Major  Mansergh  on  the  charges  brought  against 
him.  The  question  depends  on  the  Mutiny  Act  in  force  at  the 
time,  i.  e.,  20  Vict.  c.  18.  Sect.  6  enacts,  " For  the  purpose  of  r^A^ 
*bringing  oftenders  against  this  Act  and  against  the  articles  of  '■ 
war  to  justice,  Her  Majesty  may  from  time  to  time,  in  like  manner  as 
has  been  heretofore  used,  grant  commissions  under  the  Royal  Sign 
Manual  for  the  holding  of  courts  martial  within  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  may  grant  commissions  or  warrants 
under  the  said  Royal  Sign  Manual  to  the  chief  governor  or  governors 
of  Ireland,  the  commander  of  the  forces,  or  the  person  or  persons  com- 
manding in  chief,  or  commanding  for  the  time  being,  any  body  of  Her 
Majesty's  forces,  as  well  within  the  United  Kingdom  of  Great  Britain 
and  Ireland  and  the  British  isles,  as  in  any  of  Her  Majesty's  garrisons 
and  dominions  or  elsewhere  beyond  seas,  for  convening  courts  martial, 
and  for  authorizing  any  officer  under  their  respective  commands  to 
donvene  courts  martial,  as  occasion  may  require,  for  the  trial  of  offences 
committed  by  any  of  the  forces  under  the  command  of  any  such  last- 
mentioned  officer,  whether  the  same  shall  have  been  committed  before 
or  after  such  officer  shall  have  taken  upon  him  such  command  *  *  *  * ; 
and  any  person  subject  to  this  Act,  who  shall,  in  any  part  of  Her 
Majesty's  dominions  or  elsewhere,  commit  any  of  the  offences  for 
which  he  may  be  liable  to  be  tried  by  court  martial  by  virtue  of  this 
Act  or  of  the  articles  of  war,  may  be  tried  and  punished  for  the  same 
in  any  part  of  Her  Majesty's  dominions  or  any  other  place  whereto  he 
may  have  come  or  where  he  may  be  after  the  commission  of  the 
offence,  as  if  the  offence  had  been  committed  where  such  trial  shall 
take  place." 

Sect.  7.  "A  general  court  martial  convened  in  St.  Helena,  &c., 
shall  consist  of  not  less  than  five  commissioned  officers ;  if  convened 
in  Jamaica,  &c.,  or  in  any  *place  out  of  the  Queen's  dominions,  [■♦^aq 
excepting  the  Ionian  Islands  and  the  places  hereinbefore  men-  •■ 
tioned,  it  shall  consist  of  not  less  than  seven,  and  if  convened  in  any 
other  part  of  the  Queen's  dominions,  or  in  the  Ionian  Islands  or  in  the 
settlements  of  the  East  India  Company,  it  shall  consist  of  not  less  than 
thirteen  commissioned  officers ;"  &c. 

Sect  17.  "Every  Judge  Advocate  or  person  officiating  as  such  at  a 
general  court  martial,  and  the  president  of  every  district  or  garrison 
court  martial,  where  the  offender  shall  be  a  non-commissioned  officer 
or  soldier  belonging  to  Her  Majesty's  land  forces,  are  required  to 
transmit,  with  as  much  expedition  as  may  be,  the  original  proceedings 
and  sentence  thereof  to  the  Judge  Advocate  General  in  London,  in 
whose  office  they  shall  be  carefully  preserved ;  and  any  person  tried 
by  a  general  court  martial,  or  any  person  on  his  behalf,  shall  be  enti- 
tled, on  demand,  to  a  copy  of  such  proceedings  and  sentence  (paying, 
&c.),  whether  such  sentence  shall  be  approved  or  not,  at  any  time  not 
sooner,  &c. ;  provided  that  such  demand  as  aforesaid  shall  have  been 
made  within  the  space  of  three  years  from  the  date  of  the  approval  or 
other  final  decision  upon  the  proceedings  before  such  general  court 
martial." 

When  Major  Mansergh  wrote  the  letter,  for  writing  which  he  was 
sentenced  by  the  court  martial,  he  was  not  in  the  Indian  service  at 
all,  but  belonged  to  the  15th  Regiment  of  Foot  in  England :  conse- 
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quently  the  chief  of  the  Indian  army  had  no  authority  over  him. 
[Blackburn,  J. — The  second  section  of  the  statute  enacts:  "All  the 
provisions  of  this  Act  shall  apply  to  all  persons  who  are  or  shall  be 
commissioned  or  in  pay  as  an  officer,  or  who  are  or  shall  be  listed  or 
*4.04"1  ^^  P^y  ^  ^  *non-commissioned  officer  or  soldier  *  *  *  *^  and 
J  to  persons  in  the  war  department,  who  are  or  shall  be  serving 
with  any  part  of  Her  Majesty's  forces  at  home  or  abroad,  under  the 
command  of  any  officer  having  commission  from  her  Majesty,"  &c. 
It  would  seem,  therefore,  that,  although  he  had  given  up  his  regiment, 
Major  Mansergh  still  belonged  to  the  Queen's  army,  and  was  subject 
to  its  martial  discipline.  If  so,  would  he  not  be  under  the  Com- 
mander-in-chief in  India?  Cockbubn,  C.  J. — Suppose  the  court 
martial  wrong  in  what  they  did,  what  jurisdiction  have  we?]  This 
Court  has  a  general  controlling  jurisdiction  over  all  inferior  tribunals 
by  means  of  the  prerogative  writs  of  certiorari,  prohibition,  &c. ;  Rex 
v.  Cowle,  2  Burr.  834,  Rex  v.  Moreley,  2  Burr.  1040 :  the  latter  of 
which,  however,  would  not  lie  in  this  case,  seeing  that  the  proceed- 
ings are  at  an  end.  In  Rex  v.  Cowle,  it  was  held  that  a  certiorari 
might  go  to  Berwick-upon-Tweed ;  and  Lord  Mansfield  says  (pp.  855-6): 
"  Writs  of  mandamus,  prohibition,  habeas  corpus,  and  certiorari,  upon 
a  proper  case,  may  issue  to  every  dominion  of  the  Crown  of  England." 
[CocKBURN,  C.  J. — That  must  be  taken  with  considerable  qualifica- 
tion. Those  terms  are  very  general.]  In  Grant  v.  Gould,  2  H.  Bl. 
69,  Lord  Loughborough,  C.  J.,  in  delivering  the  judgment  of  the 
Court,  says  (p.  100),  speaking  of  a  court  martial  under  the  Mutiny 
Acts :  "  This  Court  being  established  in  this  country  by  positive  law, 
the  proceedings  of  it,  and  the  relation  in  which  it  will  stand  to  the 
Courts  of  Westminster  Hall,  must  depend  upon  the  same  rules,  with 
all  other  Courts,  which  are  instituted,  and  have  particular  powers 
given  them,  and  whose  acts,  therefore,  may  become  the  subject  of 
*40*'l  ^-Ppli^^^^ion  *to  the  Courts  of  Westminster  Hall,  for  a  prohibi- 
^J  tion.  Naval  Courts  Martial,  Military  Courts  Martial,  Courts 
of  Admiralty,  Courts  of  Prize  are  all  liable  to  the  controlling  autho- 
rity, which  the  Courts  of  Westminster  Hall  have  from  time  to  time 
exercised,  for  the  purpose  of  preventing  them  from  exceeding  the 
jurisdiction  given  to  them :  the  general  ground  of  prohibition,  being 
an  excess  of  jurisdiction,  when  they  assume  a  power  to  act  in  matters 
not  within  their  cognisance."  [Wightman,  J. — There  the  party  was 
not  a  soldier  at  all.]  In  The  Matter  of  Poe.  5  B.  &  Ad.  681  (E.  C. 
L.  R.  vol.  27),  indeed,  the  Court  refused  a  prohibition  to  a  court 
martial  after  its  sentence  had  been  ratified  by  the  King  and  carried 
into  execution :  but  that  decision  proceeded  on  the  merits  of  the  par- 
ticular case.  [CocKBURN.  C.  J. — If  a  court  martial  were  to  assume 
jurisdiction  over  a  man  who  was  not  subject  to  military  discipline  at 
all,  this  Court  would  interfere.  But  I  very  much  doubt  if  it  could 
interfere  because  a  military  man  was  tried  by  one  court  martial 
instead  of  another.  Moreover,  the  sentence  of  this  court  martial 
does  not  touch  the  civil  rights,  and  only  affects  the  military  status  of 
the  applicant.  Does  not  every  person  who  enters  the  military  service 
of  the  Crown  give  the  Crown  a  right  to  determine  his  military  status 
at  pleasure?  Blackburn,  J. — ^In  Lieyitenant  Allen's  Case,  7  Jur. 
N.  S.  234,  we  issued  a  habeas  corpus  where  the  party  was  unlawfully 
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imprisoned  by  military  authority.]  Yes,  when  the  court  martial  is 
held  in  a  district  which  is  under  martial  law,  or  in  a  state  of  siege. 
A  man's  civil  rights  are  greatly  injured  by  any  improper  judgment 
against  him.  [Wightman,  J. — Can  we  issue  a  certiorari  to  bring  up 
the  proceedings  of  a  court  abroad?]  A  habeas  corpus  has  been 
*issued  to  Canada ;  In  re  Anderson,  7  Jur.  N.  S.  122 :  and  a  r^Ana 
habeas  corpus  or  certiorari  will  go  to  St.  Helena ;  Ex  parte  '- 
Lees,  E.  B.  &  E.  828  (E.  C.  L.  E.  vol.  96),  5  Jur.  N.  S.  833.  Besides, 
the  certiorari  here  would  not  be  directed  to  the  court  martial,  but  to 
the  Judge  Advocate  General,  to  bring  up  a  document  which  is  now 
a  record  in  England.  Reg.  v.  Bolton,  1  Q.  B.  66  (E.  C.  L.  R.  vol.  41), 
and  many  subsequent  cases,  establish  that  want  of  jurisdiction  may 
always  be  shown  by  affidavit.  [Cbompton,  J. — The  Judge  Advocate 
General  is  the  mere  keeper  of  the  proceedings.  Besides,  even  if  we 
thought  the  court  martial  wrong,  we  ought  not,  in  the  exercise  of  our 
discretion,  to  interfere  with  proceedings  that  took  place  three  years 
ago.] 

CoOKBUBN,  C.  J. — The  result  of  the  discussion  which  has  taken 
.  place  on  the  present  application  is  that  I,  for  my  part,  entertain  no 
doubt  that  we  ought  not  to  interfere.  I  say  **  discussion,"  for,  although 
only  one  side  has  been  heard,  we  have  all  expressed  our  opinions 
during  the  argument  of  Mr.  Lush,  in  order  to  elicit  from  him  what- 
ever could  be  said  on  the  matter,  which  is  one  of  considerable  im- 
portance, and  on  which  no  one  is  better  oapable  of  throwing  light 
than  himself. 

I  quite  agree  that  where  the  civil  rights  of  a  person  in  military 
service  are  aflfected  by  the  judgment  of  a  military  tribunal,  in  pro- 
nouncing which  the  tribunal  has  either  acted  without  jurisdiction  or 
has  exceeded  its  jurisdiction,  this  Court  ought  to  interfere  to  protect 
those  civil  rights :  e.  g.  where  the  rights  of  life,  liberty,  or  property 
are  involved,  although  I  do  not  know  whether  the  latter  case  could 
occur.  Here,  however,  there  was  nothing  of  the  sort,  and  the  only 
matter  involved  was  *the  military  status  of  the  applicant — a  r^^A^ 
thing  which  depends  entirely  on  the  Crown,  seeing  that  every  ^ 
person  who  enters  into  military  service  engages  to  be  entirely  at  the 
will  and  pleasure  of  the  Sovereign. 

Then  there  is  the  additional  fact  that  these  proceedings  originated 
abroad,  in  a  place  the  tribunals  of  which  are  not  subject  to  our  juris- 
diction. Mr.  Lush,  indeed,  contends  that  because  the  record  of  the 
proceedings  is  in  this  country  we  have  jurisdiction  pver  it.  Assuming 
that  for  a  moment,  yet  when  we  look  at  the  particular  nature  of  the 
case  before  us,  we  see  that  the  military  status  of  the  applicant  alone  is 
affected,  and  consequently,  if  he  had  just  cause  of  exception  to  the  act 
of  the  tribunal  by  which  he  was  sentenced,  he  might  have  appealed  to 
the  Queen  to  reconsider  the  matter  with  the"  advice  of  her  Judge 
Advocate. 

For  these  reasons  I  am  of  opinion  that  in  this  case  we  have  no  juris- 
diction to  grant  a  certiorari ;  besides  which,  certiorari  being  a  dis- 
cretionary writ,  we  most  certainly  ought  not,  in  the  exercise  of  our 
discretion,  to  grant  it  if  we  had  the  jurisdiction. 

WiGHTMAN,  J. — I  am  entirely  of  the  same  opinion.  If  we  ^ant 
this  certiorari,  it  must  be  with  the  view  to  ultimate  proceedings  being 
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taken  to  quash  it.  Now,  independent  of  the  objection  that  we  have 
no  power  to  interfere  by  certiorari  with  a  court  in  India,  I  agree  with 
my  Lord  Chief  Justice  that  whatever  might  be  the  case  if  the  civil 
rights  of  this  party  were  affected,  nothing  was  affected  in  the  present 
instance  beyond  his  military  status.  It  appears  that,  three  years  ago, 
a  court  martial  took  place,  the  proceedings  of  which  have  been  ap- 
*4081  P^^^®^  ^y  authority,  and,  in  virtue  of  its  sentence,  *the  appli- 
^  cant  was  dismissed  from  the  Queen's  service.  I  think  the 
observations  of  the  Court  in  The  Matter  of  Poe,  5  B.  &  Ad.  681,  688 
(E.  C.  L.  R.  vol.  27),  'are  entitled  to  much  consideration.  "  If  the  writ 
were  to  issue  at  all,  we  see  no  Court  or  individual  to  whom  it  could 
be  addressed  other  than  the  King  himself,  who,  acting  on  the  sentence, 
■has  been  pleased  to  dismiss  the  officer  from  his  service.  Now,  admit- 
ting for  a  moment  that  it  were  possible  to  address  any  writ  directly 
to  his  Majesty,  when  it  is  considered  that  this  power  is  undoubtedly 
inherent  in  the  Crown,  and  might  have  been  lawfully  executed  even 
without  any  court  martial,  it  will  at  once  appear  manifest  that  no  pro- 
hibition can  lie  in  such  a  case.  For  what  the  King  had  power  to  do, 
independently  of  any  inquiry,  he  plainly  may  do,  though  the  inquiry  • 
should  not  be  satisfactory  to  a  Court  of  law,  or  even  though  the  Court 
which  conducted  it  had  no  legal  jurisdiction  to  inquire."  Here  nothing 
but  the  military  status  of  the  applicant  is  affected  by  the  decision  of 
the  court  martial,  and  therefore,  in  the  exercise  of  our  discretion,  we 
ought  not  to  grant  this  writ. 

Crompton,' J. — ^I  quite  admit  that,  where  there  is  a  clear  case  for 
the  exercise  of  our  discretion,  we  ought  not  to  fetter  our  hands  too 
tightly  in  its  exercise.  But  then  I  think  the  application  for  our  inter- 
ference  ought  to  be  made  within  a  reasonable  time. 

I,  however,  dismiss  these  considerations  on  the  present  occasion ;  for 
I  think  that  here  we  have  no  power  at  all  to  interfere.  It  is  argued 
that  because  the  record  of  this  court  martial  is  in  England  we  can  do 
♦4091  ^ '  ^^^  *^  "^y  mind  that  makes  no  difference.  We  cannot 
^  *grant  a  certiorari  unless  we  see  for  what  purpose  the  record 
is  sought  to  be  brought  before  us ;  and  here  the  object  is  only  to  quash 
it,  i.  e.,  if  it  should  appear  that  the  Court  abroad  has  exceeded  its 
jurisdiction,  and  the  question  is  the  same  as  if  a  certiorari  had  been 
asked  for  while  the  proceedings  of  the  court  martial  in  India  were 
going  on.  The  question  therefore  is,  have  we  a  discretion,  or,  if  we 
have,  ought  we  to  exercise  it,  to  send  a  certiorari  in  every  case  to 
colonies,  however. distant,  when  tribunals  there  are  supposea  to  have 
exceeded  their  jurisdiction?  If  so,  it  would  come  to  this,  that  we 
might  issue  a  certiorari  to  the  Privy  Council  to  bring  before  us  the 
record  of  any  tribunal  abroad  which  had  been  transmitted  to  them.  No 
precedent  has  been  suggested  for  any  such  proceeding ;  and  it  does 
not  appear  that  this  Court  ever  sent  a  certiorari  beyond  seas.  The 
case  is  said  to  be  analogous  to  that  of  habeas  corpus,  and  this,  per- 
haps, is  the  strongest  argument  in  support  of  the  present  application. 
When  a  person  is  improperly  imprisoned,  as  in  Lieutenant  Allen's 
Case,  7  Jur.  N.  S.  234,  we  have  a  right  to  inquire  into  the  cause  of 
the  imprisonment ;  but  I  am  far  from  saying  that  a  habeas  corpus 
would  go  in  such  a  case  as  the  present.  In  Re  Anderson,  7  Jur.  N. 
S.  122,  which  has  been  referred  to,  application  was  made  for  a  habeas 
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corpus  to  Canada,  and  precedents  were  adduced  so  expressly  in  point 
that,  according  to  the  great  principle  regulating  these  prerogative  writs, 
the  party  had  a  primfi  facie  right  to  have  the  writ  issued.  Besides,  if 
a  habeas  corpus  is  improperiy  issued,  it  may  be  questioned  on  the 
return  to  the  writ.  We  aid  not  grant  a  rule  to  show  cause  in  that 
case,  because  there  was  immediate  danger  to  the  party.  For  these 
reasons  *that  case  must  not  be  taken  as  an  authority  that  a  r*4,^/\ 
habeas  corpus  will  go  to  a  colony.  The  only  other  case  men-  L 
tioned  was  the  St.  Helena  Case,  Ex  parte  Lees,  E.  B.  &  E.  828  (E.  C. 
L.  R.  vol.  96),  5  Jur.  N.  S.  833 ;  but  there,  after  the  Court  had  refused 
to  interfere,  a  writ  of  error  had  been  allowed  by  the  Crown,  and  the 
habeas  corpus  was  afterwards  issued  by  a  Judge  at  Chambers  merely 
as  an  ancillary  8tep.(a) 

I  therefore  think  that  we  have  no  jurisdiction  in  this  case,  or  at 
least  that,  if  we  have,  we  ought  not,  in  our  discretion,  to  exercise  it. 

It  is  part  of  our  duty  to  control  inferior  Courts  in  this  country,  but 
I  have  yet  to  learn  that  that  doctrine  is  applicable  to  Courts  in  the 
colonies. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  object  of  the  cer- 
tiorari moved  for  is  to  quash  the  proceedings  of  the  court  martial. 
Now,  although  the  actual  paper  recording  the  judgment  of  the  court 
martial  ia  in  this  country,  still  the  question  is,  have  we  power  to  act 
in  this^case,  and  ought  we  to  exercise  it  if  we  have  ? 

I  am  not  satisfied  that  this  court  martial  had  not  complete  jurisdic- 
tion. The  applicant  was  in  the  Queen's  forces,  subject  to  the  Mutiny 
Act.  He  was  attached  to  the  army  in  India,  and  so  long  as  he  was 
there,  he  was  within  the  jurisdiction  of  the  Commander-in-chief  in 
India,  and  subject  to  martial  law  there ;  and  even  supposing  he  was 
not,  still  he  was  subject  to  martial  law  generally.  I  do  not,  however, 
rest  my  judgment  on  this. 

Assuming  that  this  particular  court  martial  had  no  *juris-  r^A\^ 
diction  over  the  applicant,  then  comes  the  question,  can  this  '• 
Court  quash  the  proceedings  of  a  Court  held  in  India  ?  No  more  I 
think  than  they  could  quash  the  proceedings  of  a  Court  in  France. 
The  Court  of  Queen's  Bench  in  England  controls  local  tribunals 
within  England,  and  such  of  its  dependeucies  as  are  integral  parts  of 
England,  e.  g.  Berwick-upon-Tweed,  &c.,  and  probably  the  Isle  of 
Man.  But  there  is  no  authority  that  it  will  send  a  prohibition  or  a 
certiorari  to  the  colonies  or  to  India ;  and  before  we  exercise  such  a 
power  to  control  tribunals  in  those  places  which  are  supposed  to 
exceed  their  jurisdiction,  we  should  clearly  see  our  own  jurisdiction. 

I  have  said  there  is  no  authority  for  such  a  proceeding  as  this.  The 
nearest  is  In  re  Anderson,  7  Jur.  N.  S.  122,  where  a  habeas  corpus 
was  sent  to  Canada.  But  in  that  case  the  writ  was  granted  because 
it  was  necessary  to  act  immediately,  and  it  could  be  afterwards  quashed 
if  erroneous,  added  to  which  there  were  some  very  strong  precedents 
in  favour  of  granting  it.  But  that  cannot  be  taken  as  a  decision  of 
this  Court  that  we  have  a  control  over  all  jurisdictions  beyond  seas 
in  countries  subject  to  the  British  Crown. 

I  therefore  entertain  exceeding  doubt  if  we  could  grant  this  certio- 

(a)  See  the  note  to  Ex  parte  Lees,  5  Jar.  N.  S.  835,  and  the  obeervations  of  Grompton,  J., 
in  Andenon'i  Cose,  7  Jar.  N.  S.  123. 
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rari  under  any  circamstances  whatever.  But  if  we  could,  then  comes 
the  question  of  discretion ;  and,  looking  at  the  length  of  time  which 
has  elapsed,  and  the  futility  of  the  proceeding,  I  think  this  is  not  a 
case  in  which  we  ought  to  exercise  our  discretion  to  grant  the  writ. 

Rule  refused. 


♦412]  *Ex  parte  SMITH. 

In  the  matter  of  The  Local  Government  Act,  1858.    TODMORDEN 

District.     Jwm  12. 

LocoX  Oovemmeni  Act,  1858,  21  dh  22  tici.  c.  98,  S8.  16,  ZO.—SeiOemerU  cf  boundary. 
— Order  of  Secretary  of  State, — Certiorari, 

The  rate-payers  of  a  plaoe  not  having  a  known  or  defined  boundary  petitioned  the  Secretary 
of  State  for  the  Home  Department,  under  sect.  16  of  The  Local  Government  Act,  1858,  21  ^ 
22  Vict.  c.  98,  to  settle  its  boundary,  for  the  purposes  of  the  Act;  the  petition  stating  the  pro- 
posed boundaries.  The  Secretary  of  State  appointed  an  inspector  to  inquire,  and  the  inspector 
reported  in  favour  of  the  proposed  boundaries,  subject  to  certain  alterations  by  which  certain 
properties  beyond  the  proposed  boundaries  were  included  in  the  district  On  the  15th  of  Jan- 
uary, 1861,  the  Secretary  of  State  made  an  order  adopting  the  proposed  boundaries  with  the 
alterations,  and  directed  that  from  and  after  that  date  the  boundaries  therein  set  forth  should 
form  the  boundaries  of  the  district  In  pursuance  of  the  order,  a  meeting  of  the  rate-payers, 
to  decide  as  to  the  adoption  of  the  Act  within  the  district,  was  held  on  the  I6th  February,  at 
which  a  resolution  for  its  adoption  was  carried.  On  the  7th  of  March,  8.,  a  rate-payer,  who 
occupied  property  in  the  district^  appealed  against  this  resolution  to  the  Secretary  of  State^ 
upon  the  ground  that  his  property  was  not  comprised  within  the  boundary  ftam  within  which 
the  petition  proceeded.  The  Secretary  of  State  again  directed  the  inspector  to  inquire,  and 
upon  his  report  thereon  made  an  order,  dated  ihe  21st  of  April,  dismissing  the  appeal,  and 
directing  that,  after  one  month  from  the  date  thereof.  The  Local  Government  Aot»  1858,  should 
have  the  force  of  law  within  the  district  Upon  motion  for  a  certiorari  at  the  instance  of  8. 
to  remove  the  order  of  the  15th  of  January,  on  the  ground  that  it  was  ultra  vires  of  the  Secre- 
tary of  State  to  make  it : 

1.  Held ;  by  Wightman  and  Blackburn,  Js.,  Gockbum,  C.  J.,  dubitante ;  that  if  the  Secre- 
tary of  State  had  exceeded  the  powers  conferred  upon  him  by  the  Act,  still  the  application  for 
a  certiorari  was  too  late,  the  resolution  for  the  adoption  of  the  Act  having,  by  sect  20,  aeqnired 
the  force  of  law  within  the  district 

2.  QucBre,  whether  the  Secretary  of  State,  under  sect  16,  has  power  to  alter  the  boundaries 
proposed  in  the  petition  so  as  to  extend  or  diminish  the  area  of  the  district? 

Wheeler,  Serjt.  (in  this  Term,  June  3d),  obtained  a  rule  calling 
upon  the  Right  Honourable  Sir  George  Cornewall  Lewis,  Baronet, 
one  of  Her  Majesty's  Principal  Secretaries  of  State,  to  show  cause 
why  a  writ  of  certiorari  should  not  issue  to  remove  into  this  Court  a 
certain  order  made  by  him,  bearing  date  the  15th  January  last,  for 
'.'  settling  the  boundaries  of  the  District  of  Todmorden,  in  the  coun- 
*4.1  ^1  *^^  ^^  Lancaster  and  York,  for  the  purposes  of  *The  Local 
^^J  Government  Act,  1858"  (21  &  22  Vict.  c.  98),  at  the  instance 
of  Edmund  Smith,  "  upon  the  ground  that  it  was  ultra  vires  of  the 
said  Secretary  of  State  to  make  the  said  order." 

The  order  was  as  follows : — 

"  Whereas  by  The  Local  Government  Act,  1858,  it  is  enacted  that 
any  place  not  having  a  known  or  defined  boundary,  may  petition  one 
of  Her  Majesty's  principal  Secretaries  of  State  to  settle  its  bounda- 
ries for  the  purposes  of  the  said  Act.  And  whereas  a  petition  has 
been  presented  to  me,  as  one  of  Her  Majesty's  principal  Secretaries 
of  State  as  aforesaid,  from  inhabitant  rate-payers  of  portions  of  the 
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townships  of  Todmorden  and  Walsden,  in  the  county  of  Lancaster, 
and  of  portions  of  the  townships  of  Langfield  and  Stansfield,  in  the 
county  of  York,  praying  me  to  settle  and  fix,  for  the  purposes  of  the 
hereinbefore  recited  Act,  the  boundaries  of  a  District  to  be  called 
'The  Todmorden  District/  and  to  include  portions  of  the  aforesaid 
townships  of  Todmorden  and  Walsden,  Langfield  and  Stansfield.  And 
whereas  the  said  petition  was  duly  signed  by  not  less  than  one-tenth 
of  the  rate-payers  resident  within  the  said  portions  of  such  townships, 
and  likewise  set  forth  the  boundaries  of  the  District  proposed  to  be 
fixed  for  the  purposes  of  the  said  Act,  as  required  by  the  provisions 
of  such  Act.  And  whereas,  upon  the  receipt  of  the  said  petition,  I 
directed  inquiry  to  be  made,  under  the  provisions  of  the  said  Act,  as 
to  the  genuineness  of  such  petition,  and  as  to  the  propriety  of  the 
proposed  boundaries,  and  such  inquiry  has  been  duly  made  by  Wil- 
liam Banger,  Esq.,  the  inspector  appointed  for  such  purpose,  and  he 
has  now  reported  thereon  to  me. 

"Now,  therefore,  I,  as  one  of  Her  Majesty's  principal  *Secre-   f^aia 
taries  of  State  as  aforesaid,  having  taken  the  matters  contained   '- 
in  such  petition  into  consideration,  do  hereby,  in  pursuance  of  the 
powers  vested  in  me  by  the  Local  Government  Act,  1858,  make  order 
as  follows. 

"  1.  That  from  and  after  the  date  of  the  present  order,  the  bounda- 
ries hereinafter  set  forth  and  described  shall  form  and  constitute  the 
boundaries  of  the  District  of  Todmorden  for  the  purposes  of  the 
Local  Government  Act,  1858;  and  that  the  parts  included  within 
such  boundaries  shall  henceforth,  for  the  purposes  of  such  Act,  be 
deemed  to  be  a  place  with  a  known  and  defined  boundary,  and  may 
adopt  the  said  Act  accordingly."  [The  boundaries  were  then  set 
forth.] 

"  2.  That  James  Stansfield,  Esq.,  solicitor,  of  Todmorden,  be  the 
summoning  officer,  and  take  all  such  steps  as  may  be  necessary,  under 
the  hereinbefore  recited  Act,  for  convening  a  meeting  of  the  rate- 
payers of  the  aforesaid  District  to  decide  as  to  the  adoption  of  The 
Local  Government  Act,  1858,  within  the  boundaries  of  such  District 
as  settled  by  this  order.  Given  under  my  hand  this  15th  day  of  Jan- 
uary, 1861.  "G.  G.  Lewis. 

*'  Home  Office,  Whitehall." 

It  appeared  from  the  affidavits  that  *'the  District  of  Todmorden" 
was  a  place  not  having  a  known  or  defined  boundary  within  sect.  16 
of  The  Local  Government  Act,  1858,  21  &  22  Vict.  c.  98 ;  and  that,  in 
pursuance  of  that  section,  a  petition,  signed  by  one-tenth  part  of  the 
rate-payers  resident  within  the  boundaries  proposed  in  the  petition,  de- 
scribing it  as  a  place  not  having  any  known  or  defined  boundary,  had 
been  presented  to  the  Secretary  of  State  for  the  Home  Department, 
praying  him  to  settle  its  boundary  for  the  purposes  of  The  Local 
Government  Act,  1858.  In  compliance  with  that  petition  the  r^^i  5 
*Secretarv  of  State  directed  inquiry  to  be  made,  bv  an  inspector  •- 
appointed  for  the  purpose,  as  to  the  propriety  of  the  boundaries  pro« 
posed  in  the  petition.  The  inspector  reported  to  the  Secretary  of 
State  in  favour  of  the  proposed  boundaries,  subject  to  certain  altera- 
tions, by  which  various  properties  situate  within  the  boundaries  pro- 
posed ia  the  petition  were  excluded,  and  certain  properties  beyond 
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the  proposed  boundaries  were  included.  A  corn-mill,  in  the  occupa- 
tion of  the  applicant,  situate  in  Walsden,  with  the  bam,  stable,  oflBces, 
and  outbuildings,  and  a  close  of  land  and  railway  therewith  occu- 
pied ;  also  another  mill  and  thirty-nine  dwelling-houses,  being  a  village 
in  Walsden ;  and  another  mill  situate  in  another  part  of  the  boundary, 
were  not  included  within  the  boundaries  proposed  in  the  petition,  anud 
were  wholly  without  and  beyond  the  limits  of  the  boundaries  of  the 
place  from  which  the  petition  proceeded.  These  alterations  were 
adopted  by  the  Secretary  of  State  in  his  order.  In  pursuance  of  that 
order  a  meeting  of  the  rate-payers  was  duly  convened  and  held  on 
the  16th  February,  at  which  a  resolution  for  the  adoption  of  The 
Local  Government  Act,  1858,  in  "the  Todmorden  District"  was  car- 
ried. The  applicant  was  not  present  at  the  meeting,  and  made  no 
appeal,  under  sect,  17,  against  the  adoption  of  the  Act.  But,  on  the 
7th  March,  he  appealed  to  the  Secretary  of  State  under  sect.  18, 
stating  that  he  disputed  the  validity  of  the  vote  for  the  adoption  of 
the  Act  in  "the  District  of  Todmorden,"  on  the  grounds,  first,  that 
the  boundary,  as  settled  by  the  order  upon  which  the  vote  proceeded, 
included  a  mill,  buildings,  land,  and  other  rateable  propertv  in  his 
occupation,  situate,  &c.,  none  of  which  were  or  was  comprised  within 
the  limits  or  boundary  from  within  which  the  petition  proceeded. 
♦4161  ^Secondly,  because  there  had  been  no  petition  for  the  adoption 
J  of  the  Act  which  embraced  or  comprised  the  said  property  in 
his  occupation,  and  the  order  had  been  therefore  made  without  juris- 
diction. In  consequence  of  that  appeal  the  Secretary  of  State  directed 
inquiry  to  be  made  into  the  circumstances  of  the  case  by  the  inspector. 
Such  inquiry  was  made,  and  the  result  reported  to  the  Secretary  of 
State,  who  thereupon,  under  the  provisions  of  the  Act,  by  an  order, 
dated  29th  April,  determined  that  the  appeal  be  dismissed,  and  that 
The  Local  Government  Act,  1858,  should,  after  the  expiration  of  one 
month  from  the'  date  thereof,  have  the  force  of  law  within  the  District 
of  Todmorden. 

It  was  stated,  in  the  affidavits  in  opposition  to  the  rule,  that  the 
alterations  suggested  in  the  report  of  the  inspector,  and  adopted  by 
the  Secretary  of  State  in  his  order,  rendered  the  boundaries  of  the 
whole  district  more  eligible  and  satisfactory  than  those  originally 

{proposed ;  and  that  the  petition  to  the  Secretary  of  State  was  signed 
>y  about  one-fifth  of  the  rate-payers  residing  within  the  boundaries 
as  settled  by  him. 

Manisty  showed  cause. — The  first  question  is  whether  the  Secretary 
of  State  could  alter  the  boundaries  proposed  in  the  petition. 

By  the  1st  and  2d  paragraphs  of  sect.  16  of  The  Local  Government 
Act,  1858,  21  &  22  Vic5t.  c.  98,  "any  place  not  having  a  known  or 
defined  boundary,"  may  petition  one  of  the  Principal  Secretaries  of 
State  "  to  settle  its  boundaries  for  the  purposes  of  this  Act."  And 
the  petition  shall  state  the  proposed  boundaries,  and  shall  be  signed 
by  one-tenth  of  the  rate-payers  resident  within  the  proposed  bounda- 
♦4171  ^®®'  ^y  *^®  ^^^  paragraph  the  *Secretary  of  State  "may 
-'  upon  consideration  of  the  matter,  either  dismiss  the  petition 
altogether,  or  make  order  as  to  the  boundaries  of  the  place :  he  may 
also  make  order  as  to  the  costs  of  the  proceedings  under  this  section 
and  the  parties  by  whom  such  costs  are  to  be  borne."    By  the  6ih 
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paragraph,  "  any  place  the  botindaries  of  which  have  beeu  settled  in 
pursuance  of  the  foregoing  provisions  shall  thenceforth,  for  the  pur- 
poses of  this  Act,  be  deemed  to  be  a  place  with  a  known  and  defined 
boundary,  and  may  adopt  this  Act  accordingly."  The  petition  with 
the  proposed  boundaries  is  only  to  set  the  Secretary  of  State  in 
motion :  it  is  a  mere  suggestion  that  the  place  in  which  the  petition- 
ing rate-payers  are  resident  would  be  a  convenient  place  to  be  brought 
within  the  operation  of  the  Act.  Under  the  5th  paragraph  of  sect. 
16  the  Secretary  of  State  may  make  what  order  he  pleases  "  as  to  the 
boundaries  of  the  place;"  he  may  therefore  adopt  the  proposed 
boundaries  or  reject  them.  By  the  6th  paragraph,  after  the  Secretary 
of  State  has  made  an  order,  there  is  to  be  a  meeting  of  the  rate-payers 
to  decide  as  to  the  adoption  of  the  Act.  [Oookburn,  C.  J. — If  the 
new  boundary,  adopted  by  the  Secretary  of  State  upon  the  report  of 
the  inspector,  added  a  considerable  number  of  rate-payers  who  were 
not  before  within  the  district,  their  votes  might  turn  the  scale  at  the 
meeting  to  decide  as  to  the  adoption  of  the  Act.  Blackburn,  J. — 
The  number  of  rate-payers  who  signed  the  petition  to  the  Secretary 
of  State  might  not  be  one-tenth  of  the  rate-payers  in  the  extended 
district.  But  the  term  "to  settle  its  boundary"  seems  to  give  the 
Secretary  of  State  power  to  alter  it.]  It  is  as  objectionable  that  he 
should  diminish,  as  that  he  should  increase,  the  area  of  the  proposed 
district.  [WlGHTMAN,  J. — In  the  former  case,  *no  rate-payer  r^^i  o 
who  objected  would  be  brought  under  the  operation  of  the  ^ 
Act.] 

Secondly,  the  applicant,  by  resorting  to  sect.  18,  which  gives  an 
appeal  to  any  owner  or  rate-payer  who  disputes  the  validity  of  the 
vote  for  the  adoption  of  the  Act,  has  waived  all  objections  anterior 
to  the  time  of  the  passing  of  the  resolution  adopting  the  Act.  He 
might  have  availed  himself  of  sect.  17,  which  gives  a  right  to  petition 
the  Secretary  of  State  "if  any  number,  being  not  less  than  one- 
twentieth  of  the  owners  and  rate-payers  of  such  place  ....  are 
desirous  that  the  whole  or  any  part  of  such  place  should  be  excluded 
from  the  operation  of  the  Act." 

Thirdly,  this  application  is  too  late.  By  sect.  20,  whenever  any 
resolution  adopting  the  Act  has  been  passed,  the  Act  shall  at  the 
expiration  of  two  months  from  the  date  thereof;  or,  in  the  event  of 
an  appeal,  then  at  such  time  as  may  be  mentioned  in  the  order  made 
on  such  appeal,  have  the  force  of  law  within  such  place.  In  this  case 
the  order  of  the  Secretary  of  State  dismissing  the  appeal,  directed 
that  The  Local  Government  Act,  1858,  should,  after  the  expiration 
of  one  month  fjpom  the  date  thereof,  have  the  force  of  law.  By  sect. 
81  all  orders  made  by  the  Secretary  of  State,  "  in  pursuance  of  this 
Act,  shall  be  binding  and  conclusive  in  respect  of  the  matters  to 
which  they  refer."     Webby,  who  was  with  him,  was  not  called  upon. 

Wheeler,  Serjt.,  and  Aspinall,  in  support  of  the  rule. — First,  there 
having  been  no  petition  of  the  rate-pavers  resident  in  part  of  the 
District  included  in  the  original  order  of  the  Secretary  of  State,  and 
in  respect  whereof  exemption  is  claimed  from  the  operation  of  the 
Act,  that  *order  is  void,  and  all  proceedings  taken  under  it  r^^i  q 
with  respect  to  the  settlement  of  tne  boundaries  are  irregular  ^ 
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and  illegal.     This  objection,  though  stated  in  the  appeal  to  the  Secre- 
tary of  State,  was  not  open  to  the  applicant  on  that  appeal. 

Secondly,  it  is  not  too  late  to  obtain  a  certiorari.  There  is  no  appeal 
against  any  part  of  the  order  of  the  Secretary  of  the  State  settling 
the  boundary.  The  appeal  given  by  section  17  is  against  the  resolu- 
tion adopting  the  Act.  Section  18  only  gives  an  appeal  where  "the 
validity  of  the  vote  for  the  adoption  of  the  Act"  is  disputed ;  and 
applies  to  cases  in  which  there  is  a  dispute  whether  the  meeting  had 
been  duly  summoned,  or  whether  the  vote  had  been  regularly  taken— 
not  where  the  objection  is  to  the  order,  which  is  the  authority  for 
holding  the  meeting.  By  sect.  20,  indeed,  "  whenever  any  resolution 
adopting  this  Act  has  passed  in  any  place,"  the  Act  shall,  after  the 
ej^piration  of  a  certain  time,  "have  the  force  of  law  within  such  place ;" 
but  that  means  a  place  the  boundary  of  which  has  been  legally 
settled. 

Thirdly,  there  is  no  limitation  of  time  within  which  an  order  of  the 
Secretary  of  State  may  be  questioned  by  certiorari.  The  limitation 
in  sect.  21,  by  which  "  no  objection  whatever  in  respect  of  the  matters 
mentioned  in  this  section  shall  be  admissible  at  any  trial  or  in  any 
legal  proceeding  after  the  expiration  of  six  calendar  months  from  the 
date  of  the  constitution  of  the  district,"  does  not  apply  to  this  case. 
[CocKBURN,  C.  J. — I  have  considerable  doubt  whether,  on  an  appeal 
against  the  vote  for  the  adoption  of  the  Act,  the  boundary  settled  by 
the  Secretary  of  State  may  be  questioned :  any  rate-payer  who  is 
*4.9m  ^^^'^^^  *^**  boundary  would  be  entitled  to  vote  at  the  *meeting. 
-•  And  then  there  is  no  remedy  except  by  coming  to  this  Court. 
The  vote  for  the  adoption  of  the  Act  is  unobjectionable  so  far  as  the 
boundary  is  concerned,  because  it  was  fixed  by  the  order  of  the  Secre- 
tary of  State.] 

WiGHTMAN,  J. — ^I  am  of  opinion  that  this  rule  must  be  discharged. 
It  may  be  that  the  Secretary  of  State  exceeded  his  power  and  pro- 
ceeded irregularly  in  fixing  the  boundaries  of  this  district  so  as  to 
include  property  not  originally  comprised  within  the  proposed  bounda- 
ries ;  and  he  may,  on  consideration,  revoke,  or  he  may  make  another 
order  varying  the  original  one.  It  may  be  a  question  whether  he  has 
power,  under  sect.  16  of  the  Local  Government  Act,  1858,  21  &  22 
Vict.  c.  98,  to  make  an  alteration  in  the  boundaries  proposed  in  the 
petition  of  the  rate-payers. 

But,  admitting  that  the  order  was  irregular  in  that  respect,  there 
has  been  a  resolution  of  the  rate-payers  for  the  adoption  of  the  Act 
within  the  District.  If  the  resolution  was  bad  on  the  ground  of  the 
mode  in  which  the  boundary  was  fixed,  that  was  matter  of  appeal 
under  sect.  18 ;  but  if  not,  the  resolution  remains  unappealed  against. 
Sect.  20  of  Stat.  21  &  22  Vict.  o.  98,  which  I  most  rely  upon,  says  that 
the  Act  shall,  "  at  the  expiration  of  two  months  from  the  date  of  the 
passing  of  such  resolution,  or,  in  the  event  of  an  appeal  .  .  .  then  at 
such  times  as  may  be  mentioned  in  the  order  made  on  such  appeal 
....  have  the  force  of  law  within  such  place."  The  two  months 
mentioned  in  sect.  20  having  been  suffered  to  elapse,  it  is  now  too  late 
to  question  the  regularity  of  the  vote  for  the  adoption  of  the  Act. 
Whatever  objection  might  have  been  made  at  an  earlier  stage  in 
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*the  proceedings,  the  Act  must  now  be  taken  to  have  the  force  r*4oi 
of  law  within  the  district,  and  we  cannot  interfere.  ^ 

Blackburn,  J. — I  am  of  the  same  opinion.  Sect.  16  of  stat.  21  & 
22  Vict.  c.  98,  seems  to  imply  that  it  is  incumbent  on  the  petitioners 
to  point  out  what  they  intend  to  be  the  proposed  boundaries  of  the 
place ;  but  the  Secretary  of  State  is  to  *'  settle  its  boundaries,"  and 
therefore  he  must  have  some  power  to  alter  the  boundaries  as  pro- 
posed. Also  it  is  said  that  he  may  *'  make  an  order  as  to  the  bounda- 
ries of  the  place :"  that  again  looks  as  if  he  had  a  power  to  make 
some  alteration  in  them.  In  this  case  the  objection  is  that  he  has 
altered  them  by  including  a  portion  of  the  neighbourhood  which  was 
not  included  by  the  boundaries  as  proposed  in  the  petition.  I  am  not 
convinced  whether  he  has  or  has  not  power  to  do  that. 

But,  assuming  that  my  brother  Wheeler  is  well  founded  in  his  argu- 
ment that  the  Secretary  of  State  exceeded  his  authority,  the  applicant 
is  out  of  time  in  making  this  application.  By  the  sixth  paragraph 
of  sect.  16,  "  any  place  the  boundaries  of  which  have  been  settled  in 
pursuance  of  the  foregoing  provisions  shall  thenceforth,  for  the  pur- 
poses of  this  Act.  be  deemed  to  be  a  place  with  a  known  and  defined 
boundary,  and  may  adopt  this  Act  accordingly."  Therefore,  whilst 
the  order  stood,  whether  it  was  an  order  capable  of  being  impeached 
or  not,  the  Todmorden  District  was  a  place  with  boundaries  de  facto ; 
and,  no  certiorari  being  applied  for  to  remove  that  order,  the  rate- 
payers might  proceed  to  adopt  the  Act  within  the  District.  Then 
follow  the  sections  giving  a  power  of  appeal  against  the  resolution  for 
*the  adoption  of  the  Act,  and  sect.  20  fixes  the  time  at  the  r^^^oo 
expiration  of  which  the  Act  shall  have  the  force  of  law  within  '■ 
the  District.  In  this  case  the  two  months  from  the  date  of  the  passing 
of  the  resolution  having  elapsed,  and  the  date  mentioned  in  the  order 
dismissing  the  appeal  having  also  passed,  and  the  Act  therefore  hav- 
ing the  force  of  law  within  the  District ;  a  certiorari  is  applied  for, 
attacking  the  order  of  the  Secretary  of  State  under  which  this  has 
become  a  place  with  a  defined  boundary,  and  for  no  other  purpose 
except  to  get  rid  of  the  resolution  for  the  adoption  of  the  Act,  which, 
by  lapse  of  time,  has  acquired  the  force  of  law.  It  may  be  that  the 
original  order  might  have  been  removed  by  certiorari  and  quashed 
before  the  resolution  for  the  adoption  of  the  Act  acquired  the  force 
of  law.  But  it  is  too  late  to  attack  the  foundation  of  the  proceedings 
after  the  Act  has  acquired  the  force  of  law  within  the  District. 

CocKBURN,  0.  J. — I  entertain  serious  doubts  whether,  under  sect. 
16  of  Stat.  21  &  22  Vict.  c.  98,  it  is  competent  for  the  Secretary  of 
State,  on  a  petition  of  rate-payers,  to  settle  the  boundaries  of  a  Dis- 
trict for  the  purposes  of  the  Act,  to  extend  the  area  of  the  District 
beyond  the  limits  proposed  by  the  petitioners.  It  is  however  unne- 
cessary to  give  our  judgment  upon  that  point.  I  only  desire  that  it 
may  not  be  implied  from  the  judgment  of  the  Court,  on  this  rule,  that 
we  pronounce  any  decision  on  that  point. 

Upon  the  other  question  my  mind  is  not  thoroughly  satisfied  on  two 
points ;  namely,  whether  the  sections  of  stat.  21  &  22  Vict.  c.  98,  giving 
an. appeal  against  the  adoption  of  the  Act,  are  applicable;  or  whether 
the  *resolution  for  the  adoption  of  the  Act  is  final  and  conclu-  r^Ao^ 
sive,  after  the  time  mentioned  in  sect.  20,  unless  the  boundaries   ^ 
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have  been  properly  settled.  I  think  it  is  open  to  considerable  doubt 
whether,  when  the  Secretary  of  State  has  exceeded  his  power,  in  set- 
tling the  boundaries  of  this  District,  as  must  be  assumed  for  the  pur- 
pose of  the  present  argument  he  has  done,  everything  which  has 
taken  place  subsequently  is  not  invalidated.  But  I  do  not  wish  that 
my  doubts  should  have  any  effect  in  delaying  the  decision  of  this  case, 
by  taking  time  for  consideration,  or  by  hearing  further  argument. 

Bule  discharged. 


BND  OF  TBmiTY  TEBM. 
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HOLLAND  V.  RUSSELL,    June  18. 

buuranet* — Suppreanon  of  maUrial  fael,-^Pnncipal  and  ageiU.-^Money  had  and 

received. 

A.,  fts  agent  for  »  foreign  owner,  entered  into  a  polioy  of  insurance  on  a  ship  in  the  nsnal 
form.  At  the  time  of  effecting  the  insurance,  A.  was  in  possession  of  a  letter  from  the  captain, 
informing  him  that  the  ship  had  reoeired  injury,  which  fact  he,  without  fraudulent  intention 
to  deceive,  omitted  to  disclose  to  the  underwriters.  The  ship  was  lost,  and  B.,  one  of  the  under- 
writers, paid  to  A.  his  amount  of  the  insurance ;  but,  haying  subsequently  become  acquainted 
with  the  aboTO  circumstance,  brought  an  action  for  money  had  and  receired  against  him  to 
reeorer  it  back.  A.,  before  he  was  aware  of  B.'s  intention  to  dispute  the  policy,  and  acting 
bonft^de  throughout,  transmitted  to  his  principal  the  money  he  had  receired  from  the  various 
vnderwriters ;  with  the  exception*  of  a  certain  amount  for  which  he  had  allowed  the  principal 
credit  in  a  settled  account,  and  of  another  which,  with  the  authority  of  the  principij,  he  had 
expended  in  a  suit  brought  by  him  on  behalf  of  the  principal  against  0.,  another  underwriter 
on  the  policy ;  held, 

1.  (In  accordance  with  the  decision  in  Russell  o.  Thornton,  4  H.  4  N.  788,f  affirmed  on  error, 
6  Id.  140),  that,  in  consequence  of  the  concealment  from  the  underwriters  of  the  fact  stated  in 
the  captain's  letter,  the  policy  was  voidable  at  the  election  of  the  underwriters. 

2.  That  A.  being  only  an  agent,  of  which  B.  was  aware,  and  having,  without  notice  of  B.'s 
intention  to  repudiate  the  contract,  paid  over  to  his  principal  the  amount  received  from  the 
underwriters,  B.  was  not  entitled  to  recover  back  from  A.  his  amount  of  the  insurance. 

3.  That  there  was  no  difference  in  this  respect  between  the  money  actually  paid  over  by  A. 
to  bis  principal,  and  the  moneys  which  had  either  been  allowed  in  account  between  them  or 
expended  in  the  suit  against  C. 

4.  Qumrtf  whether  B.  would  have  been  entitled  to  recover,  if  he  had  not  known  that  A.  was 
acting  merely,  as  agent  ?  « 

This  was  an  action  for  money  paid,  money  had  and  received,  and 
on  accounts  stated. 

Plea,  never  indebted. 

Issue. 

♦At  the  trial,  before  Cockburn,  C.  J.,  at  the  London  Sittings  r^^oK 
after  Hilary  Term,  1861,  it  appeared  that  the  action  was  brought  *■ 
under  the  following  circumstances.     The  plaintiff  was  an  underwriter 
at  Lloyds,  and  the  defendant  a  ship  and  insurance  broker,  carrying  on 
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business  in  London.  On  the  19th  January,  1857,  the  defendant,  act- 
ing as  agent  for  the  owners  of  a  steamship  called  "  The  Butjadingen," 
who  were  resident  in  the  duchy  of  Oldenburgh,  effected  a  policy  of 
insurance  on  the  ship,  from  the  21st  January,  1857,  to  the  20th  Jan- 
uary, 1858 ;  which  policy  was  underwritten  by  the  plaintiff  for  200?., 
also  by  a  person  of  the  name  of  Thornton  for  3000Z.,  and  some  others. 
The  policy  was  in  the  usual  form,  and  stated  the  insurance  to  be 
entered  into  by  the  defendant  "  as  well  in  his  own  name,  as  for  and  in 
the  name  and  names  of  all  and  every  other  person  or  persons  to  whom 
the  same  doth,  may,  or  shall  appertain,  in  part  or  in  all ;"  the  value 
being  fixed  at  11,000?.,  namely,  7000Z.  on  the  hull  and  materials,  and 
4000?.  on  the  machinery.  The  insurance  was  effected  by  the  defend- 
ant through  the  agency  of  Messrs.  Hodges  &  Johnson,  insurance 
brokers,  the  latter  of  whom  was  a  jnember  of  Lloyds.  At  the  time 
of  the  insurance  the  ship  was  abroad  under  a  policy  from  the  20th 
January,  1856,  to  20th  January,  1857,  and,  a  few  days  previous  to  the 
execution  of  the  present  policy,  the  defendant  receiv^  a  letter  from 
the  captain  dated  6th  January,  1857,  from  Carthageiia  in  Spain,  stating 
that  on  the  2d  of  that  month  she  had  gone  aground  in  the  bay  of 
Almeria,  when  she  sprang  a  serious  leak,  and  had  reached  Carthagena 
in  a  sinking  state,  at  which  place  she  was  then  undergoing  repair. 
^Aocn  This  information  the  defendant  sent  to  Lloyds,  where  entry 
^  *wa8  made  of  it  in  the  book,  and  the  plaintiff  became  aware  of 
the  fact ;  but  at  the  time  of  effecting  the  policy  he  did  not  know  that 
the  defendant  had  received  such  a  letter  from  the  captain ;  for  the  de- 
fendant having  been  induced  to  believe  that  the  statements  in  the 
letter  were  exaggerated,  and  knowing  that  the  ship  would  be  repaired 
under  the  previous  insurance,  did  not  think  it  necessary  to  communi- 
cate them  to  the  underwriters.  The  ship  was  totally  lost  in  October, 
1857,  and  in  December  of  that  year  the  amount  for  which  the  plaintiff 
had  underwritten  the  policy  was  paid  by  him  to  the  defendant 
Thornton,  however,  who  had  also  underwritten  the  policy,  refusdB  to 
pay  his  share  of  the  loss,  and  an  action  was  brought  against  him  by 
the  present  defendant ;  in  the  course  of  which  the  circumstance  of  the 
receipt  of  the  captain's  letter  having  come  to  light,  the  defendant  in 
that  action  succeeded,  on  the  ground  that  the  policy  was  void,  a 
material  fact  having  been  concealed  from  the  insurers  by  the  >assured. 
See  Russell  v,  Thornton,  4  H.  &  N.  788,t  affirmed  in  the  Exchequer 
Chamber,  6  Id.  140.  The  proceedings  in  Russell  v,  Thornton  having 
given  publicity  to  the  fact  that  that  letter  had  been  received  by  the 
defendant  before  the  policy  was  executed,  the  present  plaintiff  made 
application  to  him  to  have  the  amount  which  he  had  paid  on  the  policy 
returned.  With  this  the  defendant  refused  to  comply,  and  this  action 
was  accordingly  brought.  Before  it  was  commenced,  and  before  he 
had  received  any  notice  from  the  plaintiff  of  his  claim  to  be  repaid, 
the  defendant  had  transmitted  to  his  principals  the  whole  of  the  money, 
amounting  in  all  to  8000?.,  which  he  had  received  from  the  various 
♦4.9 n  ^^der writers  on  this  policy,  with  the  *exception  of  two  sums 
^^^^  of  607?.  Ss,  lOd,  and  608?.  lOs.  Ud.  The  first  of  these  he 
accounted  for  with  his  principals  thus :  he  had  a  claim  against  them 
for  disbursements  and  commission,  and  in  his  account  delivered  at  the 
end  of  the  year  he  entered  that  sum  of  607?.  8«.  lOd,  to  their  credit, 
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and  struck  the  balance,  which  proved  in  their  favour,  and  credited 
them  with  that  balance  in  the  next  year's  account,  both  of  which 
accounts  were  accepted  and  ratified  by  the  principals.  The  latter  sum 
he  had,  by  the  authority  of  his  principals,  applied  towards  the  pay- 
ment of  the  expenses  of  the  action  of  Eussell  v.  Thornton,  which 
amounted  to  nearly  lOOOZ. 

The  Lord  Chief  Justice  left  to  the  jury  to  say  whether  the  omission 
by  the  defendant  to  communicate  the  contents  of  the  captain's  letter 
to  the  underwriters  was  done  with  a  fraudulent  intention  to  deceive. 
The  jury  having  found  in  the  negative,  a  verdict  was  entered  for  the 
defendant ;  with  leave  to  the  plaintiff  to  move  to  enter  the  verdict  for 
himself  for  200t.  or  such  other  sum  as  the  Court  should  direct,  if  the 
Court  should  be  of  opinion  that,  upon  the  facts  proved,  he  was  entitled, 
to  recover  back  the  sum  paid  by  him  to  the  defendant  in  ignorance 
of  the  letter ;  the  Court  having  power  to  draw  inferences  of  fact. 

Bovill,  in  Easter  Term,  1861,  obtained  a  rule  accordingly. 

This  rule  was  argued  during  the  Term,  on  the  30th  May :  before 
Cockburn,  C.  J.,  and  Wightman  and  Blackburn,  Js. 

Lush  and  Watkin  WiUiams  showed  cause, — If  this  *action  r^^^oo 
had  been  brought  against  the  owners  of  the  ship,  the  plaintiff  •■ 
would  have  been  entitled  to  recover  back  this  money  as  paid  under  a 
mistake  of  fact ;  for  Eussell  v.  Thornton,  4  H.  AN.  788, t(a)  has  decided 
that  the  non-communication  of  the  captain's  letter  to  the  underwriters 
was  an  act  vitiating  the  policy.  But  the  defendant  was  only  an  agent 
acting  for  the  owners  of  the  ship :  and  the  rule  of  law  deducible  from 
the  cases  is  that,  where  an  agent  who  has  received  money  for  his 
principal  pays  it  over  to  the  principal,  bonal  fide  and  without  notice 
to  the  contrary  from  the  party  paying,  the  agent  is  not  liable  to  refund 
if  it  turns  out  to  have  been  paid  through  mistake  of  fact,  but  the  party 
seeking  to  recover  it  back  must  sue  the  principal :  BuUer  v.  Harrison, 
Cowp.  665 ;  Cox  v.  Prentice,  3  Mau.  &  S.  344 ;  Murray  v.  Mann,  2 
Exch.  638  ;t  Bone  v.  Ekless,  5  H.  &  N.  925.t  And  the  same  rule 
holds  although  the  agent  has  not  actually  paid  the  money  to  the  prin- 
cipal,— it  is  enough  if  the  agent  has  altered  his  position,  on  the  faith 
of  being  allowed  credit  for  the  nioney :  Skyring  v.  Greenwood,  4  B.  4; 
C.  281  (E.  C.  L.  E.  vol.  10).  Here  the  agent  has  actually  transmitted 
to  the  principal  part  of  the  money;  some  more  has  been  allowed  in 
account  between  them ;  and  the  residue  has,  with  the  consent  of  the 
principal,  been  appropriated  by  the  agent  in  part  liquidation  of  a  debt 
incurred  by  the  agent  in  bringing  an  action  for  the  principal.  It 
makes  no  aifference  whether  the  plaintiff  knew  that  the  defendant  was 
an  agent  or  not ;  but,  if  that  point  is  material,  the  evidence  shows  that 
he  *did  know  it.  All  this  is  in  accordance  with  the  principle  rtAoq 
laid  down  by  Lord  Mansfield  in  Moses  v.  Macferlan,  2  Burr.  ^ 
1005,  1012,  that  the  action  for  money  had  and  received  "lies  only  for 
money  which,  ex  aequo  et  bono,  the  defendant  ought  to  refund." 

Bovill  and  Honyman,  in  support  of  the  rule. — The  first  answer  to 
the  general  argument  on  the  other  side  is,  that  the  defendant  cannot 
be  looked  upon  as  a  mere  agent.  He  was  a  principal,  or  at  least  may 
be  treated  as  such :  for  he  employed  brokers  to  effect  this  policy,  it  was 
effected  in  his  name,  the  moneys  due  on  the  policy  were  paid  to  him, 

(a)  Affirmed  on  error,  6  Id.  140. 
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an4  he  brought  an  action  in  his  own  name  against  one  of  the  under 
writers  who  refused  to  pay.  The  second  answer  is  that  the  rule  of 
law  respecting  the  liability  of  agents,  as  stated  by  the  other  side,  does 
not  apply  where  the  agent  was  the  person  who  knew  the  fact  the  sup- 
pression of  which  vitiated  the  policy :  Snowdon  v.  Davis,  1  Taunt. 
859 ;  Gates  v.  Hudson,  6  Exch.  346  ;t  Parker  v.  The  Bristol  Railway 
Company,  6  Exch.  702  if  and  it  makes  no  diflference  that  the  sup- 
pression was  not  with  fraudulent  intent  on  his  part.  In  Carter  v. 
Boehm,  8  Burr.  1905,  Lord  Mansfield  says,  p.  1909,  ''The  special 
facts,  upon  which  the  contingent  chance  is  to  be  computed,  lie  most 
commonly  in  the  knowledge  of  the  insured  only:  the  underwriter 
trusts  to  his  representation,  and  proceeds  upon  confidence  that  he  does 
not  keep  back  any  circumstance  in  his  knowledge,  to  mislead  the 
underwriter  into  a  belief  that  the  circumstance  does  not  exist,  and  to 
induce  him  to  estimate  the  risk,  as  if  it  did  not  exist.  The  keeping 
♦4S01  *^*®^  ®^^^  circumstance  is  A/ratcd,  and  therefore  the  policy  is 
-■  void."  Every  man  must  be  supposed  to  know  the  law  :  Bilbie 
v.  Lumley,  2  East  469.  Where  an  auctioneer  pays  over  to  his  prin- 
cipal the  deposit-money  received  from  a  purchaser,  the  purchaser  may 
sue  the  auctioneer  to  recover  it  back,  if  a  good  title  cannot  be  made : 
Edwards  v.  Hodding,  5  Taunt.  815  (E.  C.  L.  R.  vol.  1);  Gray  v. 
Gutteridge,  8  Car.  &  P.  40  (E.  C.  L.  R.  vol.  14).  [Blackburn,  J. — 
There  the  auctioneer  paid  over  money  which  he  had  no  right  to  pay 
over.  He  was  a  stakeholder,  and  should  have  held  the  money  until 
his  agency  was  determined,  whereas  he  took  upon  himself  to  deter- 
mine it  prematurely.     Wightman,  J. — Those  cases  do  not  apply.] 

At  least  the  plaintiff  is  entitled  to  recover  the  sums  not  actually 
paid  over  by  the  defendant  to  the  principal.  Buller  v.  Harrison, 
Cowp.  565,  and  Cox  v.  Prentice,  8  Mau.  &  S.  344,  which  are  relied  on 
by  the  other  side,  show  this;  and  Sweeting  v,  Pearce,  7  C.  B.  N.  S. 
449  (E.  C.  L.  R.  vol.  97).  is  to  the  same  effect.  Skyring  v.  Greenwood, 
4  B.  &  C.  281  (E.  C.  L.  R.  vol.  10),  is  inconsistent  with  the  subsequent 
case  of  Bails  v.  Lloyd,  12  Q.  B.  531  (E.  C.  L.  R.  vol.  64).  [Black- 
BUBN,  J.,  referred  to  Livingstone  v.  Whiting,  15  Q.  B.  722  (E.  C.  L. 
R,  vol.  69).]  In  Story  on  Agency,  §  300,  the  law  is  thus  laid  down. 
"  The  liability  of  agents  to  third  persons,  on  contracts,  may  also  arise 
from  acts  done,  or  refused  to  be  done,  by  such  agents.  Thus,  for 
example,  if  a  party,  who  has  paid  money  to  an  agent  for  the  use  of 
his  principal,  becomes  entitled  to  recall  it,  he  may,  upon  notice  to  the 
agent,  recall  it,  provided  the  agent  has  not  paid  it  over  to  his  princi- 
*4Sn  P^^'  ^  ^^^  provided  no  change  has  taken  place  in  the  *situa- 
J  tion  of  the  agent  since  the  payment  to  him,  before  such  notice. 
The  mere  fact  that  the  agent  has  passed  such  money  in  account  with 
his  principal,  or  that  he  has  made  a  rest  in  his  accounts,  without  any 
new  credit  being  given  to  the  principal,  will  not  of  itself  be  sufficient 
to  entitle  the  agent  to  retain  the  money,  when  the  party  entitled  to 
recall  it  demands  it.  But  if  a  new  credit  has  been  given  to  the  prin- 
cipal since  the  payment,  or  if  bills  have  been  accepted,  or  if  advances 
have  been  made,  on  the  footing  of  it,  the  payment  cannot  be  recalled/' 

Cur.  adv.  vuU. 
The  judgment  of  the  Court  was  now  delivered  by 
CooKBURN,  C.  J. — This  is  an  action  brought  against  the  defendant, 
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in  whose  name  an  instirance  had  been  effected  on  a  foreign  vessel, 
called  The  Butjadingen,  to  recover  back  a  sum  of  money  paid  by  the 
plaintiff  as  one  of  the  insurers,  in  ignorance  of  a  certain  fact  the  effect 
of  which  had  been  to  make  the  insurance  voidable,  namely,  the  omis- 
sion of  the  defendant  to  communicate  at  the  time  of  procuring*  the 
policy  (which  was  a  time  policy),  information  he  had  received  that 
the  vessel  had  got  on  shore  and  had  sustained  material  damage.  It 
was  admitted  on  the  part  of  the  defendant  that  all  question  as  to  the 
validity  of  the  policy  was  concluded  by  the  decision  of  the  Court  of 
Exchequer  in  the  case  of  Eussell  v.  Thornton,  4  H.  &  N.  788,t  and 
that,  if  the  insurance  had  been  effected  by  the  defendant  as  principal, 
the  amount  paid  by  the  plaintiff  would  have  been  recoverable  back 
from  him  in  this  action.  The  defence  rested  on  the  fact  that  the  de- 
fendant, in  effecting  the  insurance  in  the_n^mejDf_??himself  r^^oo 
and  those  whom  it  might  concern,  had  in  reality  acted  only  as  ^ 
the  agent  of  the  foreign  owners,  not  being  himself  interested  in  the 
ship,  and  that,  having  received  the  payments  on  the  insurance  as  their 
agent,  he  had  either  transmitted  the  amount  or  expended  it  by  their 
direction,  or  had  given  them  credit  for  it  in  an  account  finally  settled 
between  hira  and  them,  prior  to  any  notice  of  objection  by  the  plain- 
tiff to  his  parting  with  the  money. 

It  appeared  that  the  defendant,  having  received  on  the  policy,  which 
was  effected  for  11,000Z.,  sums  amounting  to  8000J.,  haa  transmitted 
that  amount  to  his  principals,  minus  two  sums,  (Aie  of  6072.  3^.  lOd., , 
and  the  other  of  6082.  10s.  llrf.  The  former  of  these  two  sums  he  had ' 
allowed  in  account  with  his  principals  in  respect  of  a  claim  of  his  own 
against  them  for  disbursements  and  commission ;  the  latter  he  had  re- 
tained by  their  authority,  to  defray  the  expenses  of  the  suit  against 
Thornton  for  the  amount  underwritten  for  on  the  policy  by  the  latter. 

Under  these  circumstances  it  was  contended  that  the  case  came 
within  the  principle  that  an  agent  having  received  money  on  account 
of  his  principal  and  paid  it  over  to  the  principal  without  notice  to  the 
contrary,  is  absolvea  from  responsibility  to  the  party  from  whom  he 
received  it ;  and  that  the  defendant,  having  received  the  money  as 
agent  and  paid  it  to,  or  on  account  of  his  principals,  or  allowed  it  con- 
clusively in  account  with  them,  without  any  notice  of  revocation,-!^ 
could  not  be  called  upon  to  refund.  To  this  it  was  answered  on  the 
part  of  the  plaintiff  that,  the  policy  having  been  effected  in  the  naTae\ 
of  the  defendant,  the  payment  must  be  taken  to  h,ave  been  made  to 
him  as  principal.  With  reference  to  this  point,  we  *are  of  r^^oo 
opinion  that  the  plaintiff  fails  upon  the  facts.  Not  only  is  it  ^ 
clear  that  the  defendant  was  acting  solely  as  agent,  but  (the  Court 
having  power  to  draw  inferences  of  fact)  we  are  of  opinion  that  the 
plaintiff  was  aware  that  the  defendant  was  acting  as  agent  for  the 
foreign  owners,  and,  as  such,  made  to  him  the  payment  of  the  money 
he  now  seeks  to  recover  back.  It  is,  therefore,  unnecessary  to  con- 
sider the  proposition  contended  for  on  behalf  of  the  defendant,  that  the 
mere  fact  of  the  defendant  having  been  an  agent  would  have  been 
sufficient  to  raise  this  defence,  even  if  the  plaintiff'  had  not  known  him^ 
to  be  such  at  the  time  the  payment  was  made. 

Secondly,  it  was  contended  for  the  plaintiff  that,  although  the  jury 
have  negatived  any  intentional  fraud  on  the  part  of  the  defendant,  yet 
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as  the  suppression  of  a  material  fact  whereby  the  policy  became 
yitiated  was  throughout  known  to  the  defendant,  the  receipt  of  the 
money  and  the  transmission  of  it  to  his  principals  could  not  be  held 
to  be  other  than  a  fraud  in  law,  and  that  the  defendant  must  be  con- 
sidered as  in  the  same  position  as  though  he  had  received  notice  not 
to  pay  over  the  money  on  the  ground  that  the  policy  had  been  found 
to  be  open  to  the  exception  now  taken.    To  this  contention  we  think 
a  sufficient  answer  is  affi)rded  by  the  combined  facts,  first,  that  the  i 
proceedings  of  the  defendant  were  throughout  bon^  fide — ^he  having  » 
been  led  to  believe  that  the  representation  of  the  master  as  to  the 
damage  the  ship  had  sustained  was  exaggerated,  and  also  that,  as  the 
damage  would  be  made  good  under  a  prior  insurance,  its  existence 
need  not  be  communicated  on  the  proposal  for  the  new  policy ;  and, 
secondly,  that  the  effect  of  the  concealment  complained  of  was  not  to 
♦4341  *^^^^  *^^  policy  void,  but  voidable  only.    Under  these  cir- 
J  cumstances  the  defendant,  receiving  the  money  for  his  princi-f 
pals,  not  only  without  any  notice  that  exception  would  be  taken  tol 
the  policy,  but,  further,  with  a  full  belief  that  none  would  be  taken, 
did  no  more  than  discharge  his  duty  in  handing  over  the  money.   We 
see  no  reason,  therefore,  to  exclude  him  from  the  benefit  of  the  rule 
that  an  agent  receiving  money  on  account  of  his  principal  and  paying 
it  over  to  the  principal,  without  notice  to  the  contrary,  is  protected 
against  any  claim  which  the  party  from  whom  it  was  received  wouldj 
have  had  if  the  moliey  had  still  remained  in  his  hands.   When  money. 
80  paid  to  an  agent  has  once  been  bonfi  fide  parted  with,  withoutl 
notice,  the  liability  of  the  agent  ceases,  and  the  claim  of  the  party! 
paying  it  can  be  enforced  only  against  the  principal  to  whom  the* 
money  has  been  handed  over. 

The  arguments  we  have  thus  far  been  considering  have  reference  to 
the  entire  amount  received  by  the  defendant.  But,  it  was  further  con- 
tended on  behalf  of  the  plaintiff  that,  even  if  the  foregoing  rule  should 
be  held  to  protect  the  defendant  as  to  the  amount  which  he  had 
actually  transmitted  to  his  principals,  the  .two  sums  of  607Z.  85.  lOd 
and  608?.  IO5.  lie?. — the  first  of  which  he  had  retained  to  satisfy  his 
own  claim  on  his  principals,  the  second  to  meet  the  expenses  of  the 
action  against  Thornton — ^stood  on  a  different  footing,  and  that,  as  to 
these  sums,  the  defendant,  not  having  actually  parted  with  them,  was 
still  liable  to  the  plaintiff. 

As  to  the  first  of  these  sums  we  were  pressed  on  the  argument  with 
the  authority  of  the  cases  of  BuUer  v.  Harrison,  Cowp.  665,  and  Cox 
♦4351  ^'  ^^^^^^"^^f  3  Mau.  &  S.  344,  in  which  it  was  *held  that  an 
^  agent  having  merely  carried  money  received  by  him  to  the 
credit  of  the  principal  in  a  debtor  and  creditor  account,  although  he 
had  transmitted  such  account  to  the  principal,  still  remained  liable  to 
the  party  by  whom  the  money  had  been  paid  and  who  on  sufficient 
cause  demanded  its  repayment.  While  we  fully  recognise  the  autho- 
rity of  these  cases,  we  are  of  opinion  that  the  present  case  stands  on  a 
different  footing..  In  those  cases,  the  account  being  still  open  between 
the  parties,  the  position  of  the  agent  was  not  prejudiced  by  having  to 
refund  the  money.  In  the  present  case  the  defendant,  having  a  claim 
against  his  principals,  transmits  to  them  an  account  made  up  to  the 
end  of  the  year,  in  which  giving  them  credit  for  the  amount  received 
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on  this  policy^  he  debits  them  with  the  amoant  of  his  claim,  and 
strikes  a  balance  which  proves  to  be  in  their  favour.  With  this 
balance  he  credits  them  in  a  further  account  for  the  ensuing  year, 
which  account  was  afterwards  transmitted  to  them  in  due  course. 
Both  accounts  were  adopted  and  agreed  to  by  the  principals.  The 
account  thus  became  a  settled  account  between  the  parties ;  and  the 
transaction  is  in  effect  the  same  as  though  the  agent  had  paid  over  the 
whole  amount  to  the  principals  and  had  received  back  the  amount  of 
his  claim.  He  cannot^  any  more  than  he  could  in  the  case  lastly  put, 
call  upon  the  principals  to  pay  over  again ;  and  he  ought,  therefore, 
to  be  equally  held  free  from  liability  to  the  opposite  party. 

The  question  as  to  the  sum  of  608Z.  10*.  lid,  expended  in  the 
prosecution  of  the  action  against  Thornton  appears  to  us  free  from 
difficulty.  This  sum,  which  it  may  be  assumed  would  otherwise  have 
been  transmitted  to  the  principals,  was  by  their  assent  and  desire 
retained  for  the  purpose  *of  its  being  applied  to  the  carrying  r^^og 
on  of  a  suit  bon^l  fide  instituted  and  prosecuted  on  their  behalf  ^ 
This  expenditure,  having  been  made  by  the  direction  of  the  princi- 
pals, is,  therefore,  equivalent  to  a  payment  actually  made  to  them ; 
and  the  defendant  must  be  considered  in  the  same  position  as  though 
he  had  handed  over  the  amoant. 

Our  judgment  is  based  throughout  on  the  assumption,  as  fully 
warranted  by  the  finding  of  the  jury  and  the  evidence,  that  the 
defendant  acted  all  along  bonfi  fide,  and  without  knowledge  of  any 
objection  on  the  part  of  the  plaintiff  to  his  parting  with  the  money 
to  or  on  account  of  his  principals.  Although  the  defendant  made  the 
fatal  mistake  of  withholding  the  information  he  had  'received  as  to 
the  state  of  the  ship,  the  jury  have  found  that  he  did  so  without  any 
intention  of  fraud ;  nor  was  any  objection  put  forward  by  the  insurers, 
who  had  paid  on  the  policy  till  after  the  trial  of  the  action  of  Russell 
V.  Thornton,  4  H.  &  N.  f  88t,(a)  in  which  the  ground  of  exception 
was  for  the  first  time  disclosed.  The  appropriation  of  the  money 
bad  in  the  mean  time  been  made  by  the  defendant  without  knowledge 
of  the  ground  of  exception,  or  that  the  policy  was  liable  to  be 
avoided,  still  less  that  the  plaintiff  would  seek  to  repudiate  the  con- 
tract. 

Under  these  circumstances  we  are  of  opinion  that  the  defendant 
cannot  be  called  upon  to  refund,  and  consequently  that  this  rule  must 
be  discharged.  Bule  discharged. 

(a)  Affirmed  on  error,  0  Id.  140. 


•MELLOBS  i;.  SHAW  and  XJNWIN.    June  21.        [*437 

Mouter  and  servant. — Negligence  of  master. — Partnera. — Joint  liability. — ScintiUa  of 

evidence. 

DeelBration  itated  th«t  defendaiitfl  were  owners  of  a  coal-mine,  and  plaintiff  was  employed 
hj  defendants  as  a  collier  in  the  mine,  and  in  the  course  of  his  employment  it  was  necessary 
for  him  to  descend  and  ascend  through  a  shaft  constructed  by  defendants ;  that  by  the  negli- 
»  of  defendants  the  shaft  was  eonstmcted  unsafely,  and  was,  by  reason  of  not  being  suffl- 
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oientlj  lined  or  eased,  in  an  unsafe  condition,  which  defendants  well  knew :  and  bj  reason  of 
the  premises^  and  also  bj  reason,  as  defendants  well  knew,  of  no  sufficient  or  proper  apparatoi 
haying  been  provided  by  defendants  to  protect  plaintiif  from  injuries  arising  firom  the  unsafe 
state  of  the  shaft,  a  stone  fell  from  the  side  of  the  shaft  on  the  head  of  the  plaintiff,  and  ha 
was  dangerously  wounded.  Ple%  not  guilty.  At  the  trial  it  was  proved  that  S.,  one  of  the 
two  defendants,  was  manager  of  the  mine,  and  that  it  was  worked  under  his  personal  super- 
intendence ;  and  that  the  plaintiff  was  not  aware  of  the  state  of  the  shaft  The  Jury  found 
that  the  defendants  were  guilty  of  personal  negligence.    Held, 

1.  On  motion  to  enter  a  nonsuit,  that  on  this  finding  of  the  jury  S.  was  liable,  and  there- 
fore the  other  defendant  was  liable  also. 

2.  On  motion  in  arrest  of  judgment,  that  the  declaration  must  be  taken  to  allege  personal 
knowledge  in  the  defendants  of  the  state  of  the  shaft,  and  therefore  the  action  was  maintain- 
able. 

3.  Per  Crompton,  J. — The  doctrine  that  if  there  is  only  a  scintilla  of  evidence  fbr  the  jury, 
the  verdict  of  the  jury  is  not  to  be  disturbed,  is  now  exploded. 

Thb  declaration  stated  that  the  defendants,  at  the  time  of  the  com- 
mitting of  the  grievances  thereinafter  mentioned,  were  the  owners  of 
a  certain  coal-mine,  and  the  plaintiff  was  employed  by  the  defendants 
as  a  collier,  to  do  certain  work  for  the  defendants  in  the  said  mine, 
and  in  the  course  of  his  employment  it  was  necessary  for  him  to 
descend  into  the  said  mine,  and  ascend  therefrom,  through  a  certain 
shaft  of  the  said  mine,  also  constructed  by  the  defendants.  It  then 
alleged  that,  by  the  negligence  and  fault  of  the  defendants,  the  shaft 
was  constructed  unsafely,  and  in  a  defective  and  improper  manner, 
and  was,  by  reason  of  not  being  sufl&ciently  lined  or  cased,  in  an 
unsafe  and  unfit  condition  for  being  used  for  the  purpose  aforesaid, 
*4-R81  ^^^^^  *^®  defendants  well  knew ;  and  by  reason  of  the  *pre- 
J  mises,  and  also  by  reason,  as  the  defendants  well  knew,  of  no 
sufficient  or  proper  apparatus  having  been  provided  by  the  defendants 
to  protect  the  plaintiff  while  so  employed  by  them,  in  the  mine  as 
aforesaid,  from  injuries  arising  from  the  unsafe  state  of  the  shaft, 
while  the  plaintiff  was  in  the  course  of  his  employment,  ascending 
the  shaft,  a  large  stone  fell  from  the  side  of  the  shaft  on  the  head  of 
the  plaintiff,  and  thereby  the  plaintiff  was  dangerously  wounded,  &c 

Plea,  not  guilty. 

On  the  trial,  before  Keating,  J.,  at  the  Lent  Assizes  for  Yorkshire 
in  1861,  it  appeared  that  the  plaintiff,  at  the  time  of  the  accident,  was 
a  pitman  in  the  employment  of  the  defendants,  who  were  owners  of  a 
colliery  at  Brightside,  near  Sheffield.  The  defendant  Shaw  was  the 
manager  of  the*  colliery,  and  it  was  worked  under  his  personal  super- 
intendence. The  shaft  in  which  the  injury  was  received  by  the 
plaintiff  had  been  sunk  about  six  years,  and,  until  June,  1859,  it  had 
been  used  as  an  air-shaft,  with  fire  at  the  bottom,  for  causing  a 
draught  upwards :  it  was  then  converted  into,  and  at  the  time  of  the 
accident  in  May,  1860,  was  used  as  a  drawing  shaft.  It  passed 
through  several  strata,  one  of  which  was  argillaceous  stone,  called 
"  bind."  The  "  bind,"  under  the  action  of  the  air  and  heat,  when 
the  shaft  was  used  as  an  air-shaft,  would  be  subject  to  crumble 
and  fall ;  and  when  it  was  converted  into  a  drawing  shaft,  it  would 
have  been  safer  to  have  cased  or  lined  it  throughout.  In  fact  only  a 
portion  of  the  shaft  at  the  top,  and  another  portion  at  the  bottom, 
were  cased  or  lined.  In  order  to  protect  the  men  from  anything 
falling  from  the  sides  of  the  shaft,  while  ascending  or  descending,  it  had 


Digitized  by 


Google 


1  BEST  &  SMITH.    Q.  B.  438 

become  a  common  precaution  to  put  metal  coverings,  *called  r^^oQ 
"bonnets,"  over  the  cages  in  which  the  men  were  let  down  or  ^ 
drawn  up.  Two  "  bonnets"  had  been  provided  by  the  defendant ;  but 
neither  of  them  was  over  the  cage  in  which  the  plaintiff  was  being 
drawn  up  at  the  time  he  received  the  injury.  The  plaintiff  had  been 
in  the  employment  of  the  defendants  about  three  years  ago ;  he  then 
left,  and  returned  to  them  about  a  fortnight  before  the  accident.  He 
did  not  know  that  the  shaft  was  not  cased  or  lined  all  the  way. 
Evidence  was  given  for  the  defendants  to  show  that  they  exercised 
the  same  ordinary  care  and  vigilance  as  was  used  in  collieries  in  the 
neighbourhood  to  keep  the  shafts  safe ;  that  the  shaft  had  been  safely 
used  for  six  years  before  the  accident,  and  without  remonstrance  or 
notice  to  them  that  it  was  dangerous.  Upon  the  evidence  it  was 
doubtful  whether  the  injury  to  the  plaintiflf  was  caused  by  the  falling 
of  "  bind"  from  the  sides  of  the  shaft,  or  by  the  plaintiflf's  head  strik- 
ing one  of  the  stays  in  the  shaft.  Independently  of  this  question  of 
fact,  it  was  contended,  on  behalf  of  the  defendants,  that  there  was  no 
evidence  that  the  defendants  knew  that  the  shaft  was  not  in  a  condi- 
tion fit  to  be  used,  nor  any  evidence  of  personal  negligence  on  their 
part.  The  learned  Judge  having  declined  to  nonsuit,  the  jury  found 
that  the  defendants  were  guilty  of  personal  negligence  both  as  to  the 
state  of  the  shaft  and  as  to  the  cage  not  being  covered  with  a  bonnet ; 
and  gave  a  verdict  for  the  plaintiflf  for  150t  Leave  was  reserved  to 
the  plaintiff  to  move  to  enter  a  nonsuit  if  the  Court  should  be  of 
opinion  that  there  was  no  evidence  to  go  to  the  jury. 

In  the  following  Easter  Term, 

Monk  obtained  a  rule  to  show  cause  accordingly,  or  in  arrest  of 
judgment  on  the  ground  that  the  declaration  did  not  show  any  cause 
of  action. 

*Manisty  and  Quoin  showed  cause. — First,  both  the  defend-  f^aaq 
ants  are  liable.  Though  the  defendant  Shaw  was  acting  as  '- 
manager,  he  was  also  acting  as  a  partner,  and  the  negligence  of  one 
partner  is  imputable  to  the  other ;  so  that,  if  the  defendant  Shaw  is 
Uable,  the  defendant  Unwin  is  liable  also:  Ash  worth  v.  Stanwix,  30 
L.  J.  Q.  B.  188 ;  S.  C.  7  Jur.  N.  S.  467.  Now  there  was  reasonable 
evidence  for  the  jury  both  as  to  the  cause  of  the  accident  and  of  per- 
sonal negligence  in^the  defendant  Shaw.  There  was  a  statutory  duty 
on  the  defendants  to  case  or  line  the  shaft.  By  rule  4  of  the  General 
Rules  to  be  observed  in  every  coal-mine  by  tne  owner,  contained  in 
sect.  4  of  Stat.  18  &  19  Vict,  c,  108,  "  Every  working  and  pumping 
pit  or  shaft  where  the  natural  strata  under  ordinary  circumstances 
are  not  safe  shall  be  securely  cased  or  lined." 

Secondly,  the  declaration  states  a  good  cause  of  action,  by  alleging 
negligence  in  the  defendants.  If  the  plaintiff  knew  the  insecure  state 
of  the  shaft,  or  of  the  machinery,  and  took  the  risk  upon  himself,  so 
as  to  exempt  the  master,  according  to  the  decision  in  Priestley  v. 
Fowler,  3  M.  &  W.  l,t  the  allegation  that  the  accident  was  caused  by 
the  negligence  of  the  defendants  would  not  be  supported.  In  Roberts 
v.  Smith,  2  H.  &  N.  213,t  where  the  Exchequer  Chamber  held  that 
there  was  evidence  to  go  to  the  jury  that  the  accident  was  caused  by 
the  negligence  of  the  defendants,  the  declaration  did  not  contain  an 
allegation  that  the  plaintiff  did  not  know  the  bad  condition  of  the 
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putlogs.  The  rule  of  pleading  is  that  each  pleading  should  contain 
a  good  primll  facie  case. 

T.  Jones  (of  the  Northern  Circuit),  contr4. — First,  the  finding  of 
*44n  *^®  J^^J'  *^*^  ^^®  injury  to  the  plaintiflF  was  *cau8ed  by  the 
J  falling  of  the  "bind,"  was  unreasonable.  [Blackburn,  J. — 
On  the  question  of  entering  a  nonsuit,  we  must  take  the  case  as  it 
stands  upon  the  evidence  for  the  plaintiflF.")  There  was  no  reasonable 
evidence  in  support  of  the  declaration.  The  declaration  alleges  that 
the  defendants  knew  that  the  shaft  was  in  an  unsafe  condition. 
[Blackburn,  J. — If  the  defendants  ought  to  have  known  that  it  was 
in  an  unsafe  condition  the  declaration  is  proved.] 

Secondly,  it  is  not  alleged  in  the  declaration  that  the  plaintiflf  did 
not  know  the  state  of  the  shaft  and  of  the  machinery.  According  to 
the  doctrine  laid  down  in  Priestley  v.  Fowler,  8  M.  &  W.  l,t  a  master 
is  not  liable  to  his  servant  for  injury  which  he  receives  in  the  service, 
where  the  servant  enters  into  the  service  with  a  knowledge  of  the  risk 
of  injury  which  he  incurs.  The  principle  in  that  case,  and  in  Wig- 
more  v.  Jay,  5  Exch.  854,t  is  that  the  servant  accepts  those  risks  of 
the  service.  [Crompton,  J. — ^In  Bartonshill  Coal  Company,  apps., 
JBeid,  resp..  3  Macq.  266,  288,  Lord  Cran worth  states  it  as  "  a  principle 
established  by  many  cases  that,  when  a  master  employs  his  servant  in 
a  work  of  danger,  he  is  bound  to  exercise  due  care  in  order  to  have 
his  tackle  and  machinery  in  a  safe  and  proper  condition."  Whether, 
if  injury  accrued  to  a  servant  so  employed,  it  would  be  suflBcient  to 
show  that  the  master  had  not  put  his  tackle  and  machinery  in  a  safe 
and  proper  condition,  it  is  not  necessary  in  this  case  to  consider; 
because  the  declaration  alleges  that  there  was  knowledge  in  the  de- 
fendants that  the  shaft  and  machinery  were  not  in  a  safe  state. 
Blackburn,  J. — The  declaration  in  Priestley  v.  Fowler  contained  no 
*4421  ^^^^  allegation ;  Lord  Abinger,  in  delivering  the  judgment  *of 
-'  the  Court,  said,  p.  5,  "  As  the  declaration  contains  no  charge 
that  the  defendant  knew  any  of  the  defects  mentioned,  the  Court  is 
not  called  upon  to  decide  how  far  such  knowledge  on  his  part  of  a 
defect  unknown  to  the  servant  would  make  him  liable."]  In  the  cases 
in  which  the  master  has  been  held  liable,  there  have  been  special  cir- 
cumstances taking  them  out  of  the  general  rule.  In  Roberts  v.  Smith, 
in  the  Exchequer  Chamber,  2  H.  &  N.  213,t  the  servant  had  no  reason 
to  suspect  the  bad  condition  of  the  putlogs :  the  master  entrapped  him 
into  the  use  of  them.  [Blackburn,  J.,  referred  to  Dynen  v.  Leach, 
26  L.  J.  N.  S.  Exch.  221.]  The  non-liabilitv  of  the  master  for  an 
injury  to  a  servant  from  the  negligence  of  a  fellow-servant  is  an  appli- 
cation of  the  principle  in  Priestley  v.  Fowler ;  the  servant  enters  the 
service  with  a  knowledge  that  he  incurs  that  risk :  Wigmore  v.  Jay,  5 
Exch.  854  ;t  Wigget  v.  Fox,  11  Exch.  832.t  In  Tarrant  v.  Webb, 
18  C.  B.  797  (E.  C.  L.  R.  vol.  86),  an  exception  to  the  rule  Vas  intro- 
duced where  the  master  was  guilty  of  want  of  care  in  the  selection  of 
proper  servants. 

WiGHTMAN,  J.,  had  gone  to  Chambers. 

Crompton,  J. — After  the  decision  of  this  Court  in  Ashworth  v. 
Stanwix,  80  L.  J.  Q.  B.  183,  7  Jur.  N.  S.  467,  which  I  think  was  a 
right  decision,  we  must  hold  that  if  the  defendant  Shaw  is  liable  for 
personal  negligence,  his  partner,  the  other  defendant,  is  liable  also. 
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The  first  question  then  in  the  case  is,  whether  there  was  evidence 
to  go  to  the  jury  of  negligence  against  the  defendant  Shaw.    I  should 
have  arrived  at  a  diflferent  conclusion  from  that  to  which  *the  r^^^g 
jury  came  upon  the  evidence  before  them,  but  there  could  be  '■ 
a  fresh  inquiry  only  on  payment  of  costs,  which  the  defendants,  acting 
I  doubt  not  wisely,  have  declined  to  ask  for.    The  doctrine  that,  if  / 
there  was  only  a  scintilla  of  evidence  for  the  jury,  the  verdict  is  not  I 
to  be  disturbed,  has  been  exploded; (a)  but  we  must  not,  on  that    . 
account,  promulgate  the  motion  that,  though  there  was  substantial 
evidence  to  be  left  to  the  jury,  we  will  send  a  case  down  again  and 
again ;  otherwise  we  may  do  away  with  trial  by  jury  altogether.     It 
would  be  going  too  far  to  say  that  there  was  no  case  for  the  jury  on 
this  evidence,  though  I  am  not  satisfied  that  the  verdict  was  right. 
[His  Lordship  commented  on  the  evidence.] 

Then,  it  is  said  that  the  case  falls  within  the  principle  of  Priestley 
V,  Fowler,  3  M.  &  W.  l,t  and  that  class  of  cases  in  which  an  action 
against  the  master  has  been  held  not  maintainable.  I  have  thought 
thiekt  case  rather  inconsistent  with  the  later  cases  on  the  subject;  but, 
considering  what  was  said  by  my  brothers  in  those  cases,  and  seeing, 
as  my  brother  Blackburn  has  pointed  out,  that  the  declaration  in 
Priestley  v.  Fowler  contained  no  allegation  that  the  defendant  knew 
the  defects  in  the  van  in  which  the  plaintiff  was  placed,  I  conceive 
that  the  rule  laid  down  in  that  case,  that  a  servant  on  entering  the 
service  of  an  employer  takes  upon  himself  the  risks  of  the  service, 
does  not  apply  where  there  has  been  personal  negligence  in  the  master 
wWch  causes  the  injury  to  the  servant.  This  Court  said  so  in  Ash- 
worth  V.  Stanwix,  30  L.  J.  Q.  B.  183,  S.  0.  7  Jur.  N.  S.  467 ;  r^^AA 
♦and  in  Roberts  v.  Smith,  2  H.  &  N.  213, 218,t  in  the  Exchequer  ^ 
Chamber,  the  rule  for  a  new  trial  was  made  absolute,  upon  the  ground 
that  there  appeared  to  have  been  evidence  of  "  the  personal  interfer- 
ence and  negligence  of  the  master."  In  Tarrant  v.  Webb,  18  0.  B. 
797  (E.  C.  L.  E.  vol.  86),  the  Judges  said  that  want  of  care  in  the 
selection  of  competent  servants  would  be  one  instance  of  negligence. 
The  same  law  is  laid  down  in  Ormond  v.  Holland,  E.  B.  &  E.  102  (E. 
C.  L.  R.  vol.  96),  where  the  master  did  not  personally  interfere,  and 
therefore  he  was  not  liable :  I  said,  p.  106,  "  I  think  that  the  rule  of 
law  laid  down  by  Mr.  Sill  is  accurate,  namely,  that  the  master  is  not 
liable  unless  there  be  personal  negligence  on  his  part,  which  negli- 
gence may  be  either  in  personally  interfering  in  the  work,  or  in 
selecting  the  servants  who  do  interfere."  Mr.  Jones  contends  that,  to 
render  the  master  liable,  there  must  be  actual  personal  interference  on 
his  part,  so  as  to  lay  a  trap  for  the  servant  in  the  particular  matter 
from  which  he  received  the  injury.  I  do  not  agree  to  that ;  I  think 
it  is  negligence  for  which  the  master  is  liable,  if  he  knows  that  the 
niachinery  or  tackle  to  be  used  by  the  persons  employed  by  him  is 
improper  or  unsafe,  and  notwithstanding  that  knowledge  sanctions  its 
use,  as  in  Roberts  v.  Smith,  2  H.  &  N.  218  :t  though  there  may  be  a 
doubt  as  to  his  liability  where  the  servant  is  aware  of  the  defective 
Btate  of  the  machinery,  and  so  may  be  presumed  to  have  taken  upon 

(a)  See  Ayery  «.  Bowden,  in  error,  6  E.  A  B.  953,  W2,  973  (E.  C.  L.  R.  vol.  88)  ,*  Wheelton 
•.  Hudisty,  8  fi.  A  B.  232,  262  (E.  C.  L.  R.  toI.  92) ;  Toomey  v.  The  London,  Brighton,  and 
South  Cowt  Railway  Company,  8  C.  B.  N.  8.  14«  (B.  C.  L.  R.  yol.  »1). 
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himself  the  extra  risk  for  the  sake  of  extra  wages.  Dynen  v.  Leach, 
26  L.  J.  N.  S.  Exch.  221,  is  the  case  most  in  favour  of  Mr.  Joneses 
argument ;  b.ut  that  was  decided  before  the  recent  cases  on  the  subject, 
and  in  that  case  the  workman  did  the  act  which  directly  caused  his 
*4451  ^^^^^f  *^^  ^^  knowingly  used  a  dangerous  *machine.  In  this 
■'  case  the  evidence  of  the  plaintiff  was,  that  he  did  not  know 
that  the  shaft  was  not  lined  throughout.  The  principle  in  Priestley 
V.  Fowler,  3  M.  &  W.  1,1  is  subject  to  the  exception  involved  in  the 
case  which  Lord  Abinger  said,  p.  5,  the  Court  was  not  called  upon  to 
decide :  if  there  is  personal  negligence  in  the  master  he  is  liable,  and 
if  he  knows  the  defects  which  cause  the  injury,  that  is  evidence  of 
personal  negligence.  In  this  case  there  is  some  evidence  of  8uch 
knowledge,  and  therefore  this  action  is  maintainable. 

This  disposes  of  the  other  part  of  the  rule  for  arresting  the  judg- 
ment, because,  if  the  declaration  is  defective  in  form,  it  mi^t  be 
cured  by  amendment. 

The  rule  therefore  must  be  discharged. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  verdict  appears 
to  me  not  to  be  satisfactory ;  but  there  was,  in  the  plaintiff's  case 
enough  evidence  of  the  cause  of  action  to  go  to  the  jury  and  that 
was  uncontradicted  by  the  evidence  for  the  defendants.  There  was 
certainly  some  evidence  from  which  the  jury  might  reasonably  draw 
the  conclusion  that  the  injury  was  caused  by  the  "  bind"  falling  upon 
the  plaintiff;  and  the  sides  of  the  shaft  were  in  such  a  state  as  to  be 
some  evidence  of  negligence  in  the  defendant  Shaw  in  keeping  it 
unlined.  Then  Shaw,  one  of  the  defendants,  being  engaged  in  w<yk- 
ing  the  mine,  Ashworth  v.  Stanwix,  30  L.  J.  Q.  B.  183,  S.  C.  7  Jur. 
N.  S.  467,  establishes  that,  if  he  is  liable  as  master,  the  other  defend- 
ant is  liable  as  master  also.  We  cannot,  therefore,  make  the  rule 
absolute  to  enter  a  nonsuit. 

*44.61  *Th®  question  therefore  is,  whether  the  defendant  Shaw  is 
J  liable.  In  Priestley  v.  Fowler,  3  M.  &  W.  l,t  the  objection,  as 
stated  by  Lord  Abinger,  p.  5,  was  "  that  from  the  mere  relation  of 
master  and  servant  no  contract,  and  therefore  no  duty,  could  be 
implied  on  the  part  of  the  master  to  cause  the  servant  to  be  safely 
and  securely  carried,  or  to  make  the  master  liable  for  damage  to  the 
servant,  arising  from  any  vice  or  imperfection,  unknown  to  the  mas- 
ter, in  the  carriage,  or  in  the  mode  of  loading  or  conducting  it."  The 
ground  of  the  decision  is  that  there  was  no  warranty  on  the  part  of 
the  master  that  the  carriage  should  be  free  from  defects  or  that  no 
injury  should  happen  to  his  servant.  Much  reasoning  follows  in  Lord 
Abinger's  judgment,  which  introduced  a  new  branch  of  law,  viz., 
that  the  master  is  not  liable  to  his  servant  for  the  misconduct  or 
negligence  of  others  who  serve  him.  Roberts  v.  Smith,  2  H.  &  N. 
218,t  in  the  Exchequer  Chamber,  however,  establishes  that,  where 
the  injury  has  been  caused  by  the  personal  interference  or  negligence 
of  the  master,  the  servant  may  maintain  an  action  against  his  master. 
There  is  this  exception,  that  the  right  of  action  against  the  master 
does  not  extend  to  a  case  where  the  negligence  of  a  fellow-servant 
causes  the  injury :  the  master  is  not  identified  with  the  servant  for 
the  purpose  of  making  him  liable  for  the  servant's  negligence.  There 
is  probably  another  exception  where  the  master  has  fornished  instru- 
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ments  or  machinery  which  are  dangerous,  but  the  servant  knows  that 
they  are  dangerous,  and  the  danger  is  so  normal  that  it  is  in  the  ordi- 
nary course  of  the  employment :  in  that  case  the  servant  cannot  com- 
plain of  an  injury  which  he  has  sustained,  because  he  undertook  the 
employment  with  that  risk.  Dynen  v.  Leach,  26  L.  J.  N.  S.  Exch. 
221,  may  be.  *supported  on  that  ground ;  in  that  case  there  (-#44.7 
was  nothing  to  show  that  the  master  knew,  and  that  the  ser-  *- 
vant  did  not  know,  the  dangerous  state  of  the  machine ;  therefore  the 
plaintiflf  was  in  the  position  of  a  servant  taking  the  employment  with 
the  accompanying  risk,  induced  to  do  so  by  high  wages.  In  this  case 
there  was  such  evidence ;  and  therefore  the  ground  of  non-liability 
does  not  apply. 

The  question  on  the  rule  for  arresting  the  judgment  is  the  same  as 
that  we  have  been  discussing :  the  declaration  must  be  understood  to 
allege  that,  by  the  personal  negligence  of  the  defendants,  the  shaft 
was  in  an  unsafe  state,  and  that  the  defendants  had  personal  know- 
ledge of  that  unsafe  state,  which  make  the  cause  of  action. 

Bule  discharged; 


The  QUEEN  v.  The  Inhabitants  of  BRIGHTON.    June  26. 

Marriagt, — 5  <l&  6  fT.  4,  c.  54. — Daughter  of  deceased  mf^e  sister. — lUegitimaey, 

1.  The  marriage  of  a  man  with  the  daughter  of  the  half-sister  of  his  deceased  wife  is  nail 
and  Toid  by  stat.  5  A  6  W.  4,  o.  54. 

2.  A  marriage  within  the  prohibited  degrees  of  oonsaoguinity  or  affinity  is  null  and  yoid, 
although  one  of  the  parties  is  illegitimate. 

Upon  an  appeal,  at  the  Michaelmas  Quarter  Sessions  for  the  county 
of  Middlesex,  a.  d.  1860,  against  an  order  of  two  justices  for  the 
removal  of  Elizabeth  Morgan  from  the  township  of  New  Brentford, 
in  the  county  of  Middlesex,  to  the  parish  of  Brighton,  in  the  county 
of  Sussex,  the  Court  confirmed  the  order  subject  to  the  opinion  of 
this  Court,  upon  the  following  case : — 

Elizabeth  Morgan,  the  pauper,  was  alleged  to  be  settled  in  Brighton 
by  reason  only  of  her  marriage  with  John  Morgan,  whose  settlement 
in  Brighton  is  admitted,  *and  who  was  dead  at  the  date  of  the  r^tAAo 
order  <rf  removal.  The  pauper's  maiden  name  was  Jones,  and  '■ 
she  was  the  legitimate  aaughter  of  Daniel  Jones  and  Ann  his  wife. 
The  pauper's  mother,  Ann,  was  the  illegitimate  child  of  Elizabeth 
Bartlett.  After  her  birth  the  said  Elizabeth  Bartlett  married  one 
Thomas  Haines,  and  had  bv  him  amongst  other  legitimate  children  a 
daughter  named  Mary.  The  said  Mary  was  legally  married  in  1885 
to  John  Morgan  (the  pauper's  alleged  husband),  and  died  on  the  19th 
of  November,  1842.  On  the  19th  October,  1848,  John  Morgan  was 
married  to  the  pauper  at  Chepstow  in  Monmouthshire. 

The  question  for  the  opinion  of  this  Court  is,  whether  the  marriage 
celebrated  between  John  Morgan  and  the  pauper  was  valid. 

If  the  Court  should  be  of  opinion  in  the  affirmative,  the  order  of 
removal  is  to  be  confirmed.  If  the  Court  should  be  of  opinion  in  the 
negative,  the  order  of  removal  is  to  be  quashed. 

The  case  was  argued  in  this  Term ;  on  June  5,  before  Cockburn, 
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C.  J.,  Wightman,  and  Blackburn,  Js. ;  and  on  June  8,  before  Wight- 
man,  Crompton,  and  Blackburn,  Js. 

W,  J,  Metcalfe  and  Poland^  for  the  respondents. — The  question  is, 
whether  a  marriage  between  a  man  and  the  daughter  of  an  illegiti- 
mate half-sister  of  his  deceased  wife  is  legal. 

1.  A  wife's  sister's  daughter  is  not  within  the  degrees  prohibited 
by  God's  law.  In  Regina  v,  Chadwick,  in  error,  11  Q.  B.  173  (E.  C. 
L.  R.  vol.  63),  it  was  held  that  the  marriage  of  a  man  with  the  sister 
of  his  deceased  wife  was  void  by  stat.  5  &  6  W.  4,  c.  54,  s.  2,  being 
within  "the  prohibited  degrees  of  consanguinity  or  af&nitv;"  the 
♦4491    *pr<^l^ibited  degrees  intended  by  that  statute,  being  tnose  de 

■'  clared  by  the  Legislature  of  Henry  the  Sth's  time  to  be  the 
degrees  prohibited  by  God's  law.  But  those  degrees  are  not  enume 
rated,  except  in  the  repealed  stat.  25  H.  8,  c.  22,  s.  8,  and  in  stat.  28 
H.  8,  0.  7,  s.  7,  in  nearly  the  same  words.  The  judgment  of  the  Court 
for  Divorce  and  Matrimonial  Causes  in  Wing  v.  Taylor,  7  Jur.  N.  S. 
787,  decided  that  stat.  28  H.  8,  c.  7,  also  was  repealed  by  stat.  1  &  2 
Ph.  k  M.  c.  8,  and  was  not  revived  by  stat.  1  El.  c.  1 :  so  that  stat.  32 
H.  8,  c.  38,  gives  the  rule  by  which  it  must  be  judged,  whether  parties 
may  lawfully  marry  or  not ;  which  rule  is  that  all  parties  may  law- 
fully marry  who  are  not  prohibited  by  God's  law  to  marry,  and  that 
"no  reservation  or  prohibition,  God's  law  except,  shall  trouble  or 
impeach  any  marriage  without  the  Levitical  degrees."  [Wightman, 
J.— Regina  v.  Chadwick,  in  error,  11  Q.  B.  173  (E.  C.  L.  R.  vol.  63), 
was  decided  after  much  argument  and  much  consideration.]  This 
degree  is  not  mentioned  in  the  Book  of  Leviticus.  The  first  prohibi- 
tion mentioning  a  wife's  sister's  daughter  is  in  the  table  set  forth  in 
1563,  which  is  sanctioned  by  the  99th  Canon  of  the  Canons  of  1603 : 
2  Burn,  Eccl.  Law,  by  Phillimore  443,  446 ;  but  those  Canons  do  not 
bind  the  laity  proprio  vigore.(a)  It  must  be  admitted  that  the  Eccle- 
siastical Courts  have  held  marriages  within  these  degrees  void,  and 
that  prohibition,  on  that  account,  has  been  refused.  In  Wortley  v. 
Watkinson,  2  Lev.  254,  3  Keb.  660,  T.  Jones  118,  a  consultation  was 
awarded,  but  the  inclination  of  the  opinion  of  the  Court  was  that  the 
marriage  with  the  daughter  of  the  deceased  wife's  sister  was  valid. 
[They  also  cited  Snowling  v.  Nursey.  2  Lutw.  1075.]     Further,  stat. 

♦4501  ^^  '^'  ^'  ^"  ^^*  ^'  ^'  ^®^^^®s  *that  the  marriage  should  be  con- 
^  summated ;  and  the  case  is  silent  as  to  that  fact.  [Cockburn, 
C*  J. — That  point  is  not  raised  by  the  case.  Blackburn,  J. — If 
necessary,  it  would  be  presumed  that  the  marriage  was  consummated.] 
AflSnity  is  different  from  consanguinity.  In  Woods  v.  Woods,  2 
Curt.  516,  which  was  a  proceeding  in  the  Consistory  Court  of  London 
for  incest  against  a  man,  for  marrying  his  niece.  Dr.  Lushington 
said,  p.  529,  "  whatever  ideas  may  be  entertained  with  regard  to  mar- 
riages between  persons  within  the  degrees  of  affinity,  there  is  no  dif- 
ference of  opinion  in  respect  to  marriages  of  this  kind,  where  the 
parties  are  connected  by  consanguinity." 

2.  The  law  as  to  marriage  within  prohibited  degrees  does  not 
extend  to  the  daughter  of  an  illegitimate  half-sister  of  the  wife.  In 
Regina  v.  St.  Giles  in  the  Fields,  11  Q.  B.  173  (E.  C.  L.  R.  63),  where 
the  question  was  whether  the  marriage  of  a  man  with  the  illegitimate 

(a)  See  Middleton  v.  Crofts,  2  Atk.  650,  053. 
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sister  of  his  deceased  wife  was  valid,  the  judgment  was  suspended 
(p.  235-236)  to  await  the  result  of  the  decision  in  Regina  v,  Chadwick, 
in  error,  11  Q.  B.  205  (E.  C.  L.  R.  vol.  63) :  but  no  writ  of  error  was 
brought  in  that  case,  and  the  following  short  judgment  was  given,  p. 
244:  "We  think  that  this  case  is  the  same  in  principle  with  Re- 
gina v.  Chadwick,  and  that  the  particular  facts  make  no  difference." 
In  Regina  v.  St.  Giles  in  the  Fields,  11  Q.  B.  173  (E.  C.  L.  R.  v^l.  63), 
the  illegitimate  sister  was  the  child  of  both  the  parents  of  the  deceased 
wife.    In  Wing  v,  Taylor,  7  Jur.  N.  S.  737,  where  the  husband, 
before  his  marriage,  had  connection  with  his  wife's  mother,  it  was  held 
that  the  marriage  was  not  void,  as  the  prohibitions  by  God's  law 
assume  that  marriage  is  necessary  to  create  the  degree  of  affinity 
which  renders  a  subsequent  marriage  unlawful.     [Cockburn,  0.  J. — 
All  the  considerations  on  which  the  law  prohibiting  marriages  within 
^certain  degrees  is  founded  are  applicable  to  illegitimate  rela-    r»4^Ki 
tions,  otherwise  an  illegitimate  brother  might  marry  a  sister.    ^ 
WiQHTMAN,  J. — In  Hains  v.  Jeffell,  1  Ld.  Raym.  68,(a)  the  question, 
whether  a  marriage  with  the  illegitimate  daughter  of  a  sister  was 
valid,  arose  upon  a  prohibition  to  the  spiritual  Court,  but  the  cause 
was  adjoumea.     Cockburn,  C.  J. — Suppose  persons  living  under  the 
Scotch  law  have  two  illegitimate  children,  who  marry  each  other ;  and 
the  parents  afterwards  marry  each  other;   the  children  thereupon 
become  legitimate ;  and  then  there  is  a  marriage  subsisting  between  a 
legitimate  brother  and  sister,  although  in  the  eye  of  the  law  there  is 
no  relationship  in  blood.]     Suppose  a  woman,  whose  parents  are  not 
known,  marries  a  man,  afterwards  discovered  to  be  her  brother,  is  the 
marriage  to  be  declared  void  ?     [Cockburn,  C.  J. — That  is  a  remote 
possibility,  which  is  no  ground  for  saying  that,  when  a  relationship 
is  known,  a  marriage  between  persons  within  the  prohibited  degrees 
is  legal.]     The  relationship  of  illegitimate  children  is  not  recognised 
by  the  law  either  in  the  case  of  real  descent  or  personal  succession ; 
and  therefore  the  dictum  of  Buller,  J.,  in  Rex  v,  Hodnett,  1  T.  R.  96, 
101,  that,  "  the  rule  that  a  bastard  is  nuUius  filius  applies  only  to  the 
case  of  inheritances,"  is  not  fully  borne  out.     [Cockburn,  C.  J. — The 
father  of  an  illegitimate  child  is  not  recognised  by  the  law  of  England 
as  to  civil  purposes; (6)  but  in  that  it  differs  from  the  law  of  other 
countries.]     In  Rex  v.  Hodnett,  1  T.  R.  96,  101,  and  Priestley  v. 
Hughes,  11  East  1,  it  was  held  that  illegitimate  *children    ritA^o 
were  within  the  provisions  of  The  Marriage  Act,  26  G.  2,  c.   ^  . 
33,  which  required  the  consent  of  the  father  to  the  marriage  of  per- 
sons under  age ;  but  Grose,  J.,  dissented  from  the  other  Judges  in  the 
latter  case.   And  in  Horner  v.  Liddiard,  1  Hagg.  Cons.  Rep.  887,  Lord 
Stowell  held  that  the  consent  of  parents  under  that  statute  was  not 
applicable  to  the  marriage  of  illegitimate  minors.   [Cockburn,  C.  J. — 
In  note  (1)  to  stat.  25  H.  8,  c.  22,  in  Evans'  Statutes,  vol.  1,  p.  162,  a 
report  of  Lord  Stowell's  judgment  in  that  case,  by  Dr.  Croke,  is  men- 
tioned.(<j)    JST.  Matthews,  contr^. — The  judgment  in  that  report,  which 
is  accompanied  by  a  short  statement  of  facts,  is  the  same  as  in  1  Hagg. 

(a)  8.  C.  nom.  Haines  «.  Jescott,  5  Mod.  168  ,•  S.  C.  nom.  Hains  v,  Jefcott,  Comb.  366;  6.  C. 
BOOi.  Haines  v.  Jeffreys,  1  Com.  2. 
(6)  See  Reg.  r.  Ohaflo,  3  Salk.  66. 
{e)  It  is  alio  referred  to  in  the  argument  in  Priestley  v.  Hughes,  11  Bast  16. 
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Cons.  Rep.  Cockburn,  C.  J. — Although  the  Court  did  not  give  any 
final  determination  upon  the  question  in  Hains  v.  JeflFell,  1  Ld.  Raym. 
68,(a)  they  expressed  a  strong  opinion  upon  the  point.  According  to 
that  case,  as  reported  in  1  Ld.  Raym.  68 :  "  It  seemed  to  the  Court 
that  no  prohibition  should  be  granted;  for,  though  bastards  £sre 
deprived  of  privileges  by  particular  laws,  the  same  reason  prohibits 
them  fr^om  marrying,  as  others.  And  it  has  been  always  held  accord- 
ingly,, especially  where  it  is  the  child  of  a  woman  relation.  And,  by 
Sir  Bartholomew  Shower's  rule,  Hains  might  marry  his  own  bastard, 
which  doubtless  could  not  be  allowed."  Then  Lord  Stowell,  in  Hor- 
ner V,  Liddiard,  1  Hagg.  Cons.  Rep.  337,  speaking  of  Hains  v,  JefiFell, 
says,  p.  353 :  *'  The  cause  was  adjourned,  and  therefore  no  decision 
was  given  upon  the  question ;  although  undoubtedly  the  Ecclesiastical 
^AKo-y    *Court,  the  proper  forum  on  questions  of  that  nature,  conceived 

J  that  that  marriage  came  within  the  reach  of  the  prohibition ;" 
and  it  was  assumed  by  him  that  illegitimacy  made  no  difference  in 
the  application  of  the  rules  of  prohibition  of  marriage,  which  he  says, 
p.  353,  *'  arise  out  of  natural  relations,"  and,  "  as  they  are  taken  from 
the  law  of  God,  and  have  one  common  origin  therein,  they  are  all 
considered  as  of  the  same  moral  nature  and  obligation. "(^)]  The  law 
of  Scotland,  in  dealing  with  the  crime  of  incest,  does  not  recognise 
any  affinity  between  bastards,  though  in  all  questions  of  marriage  and 
legitimacy  the  Canon  law  is  said  to  be  the  law  of  Scotland :  Shelford 
on  the  Law  of  Marriage  and  Divorce,  pp.  21,  22,  citing  BelUs  Case 
of  Putative  Marriage.  In  Allison's  Principles  of  the  Criminal  Law 
of  Scotland,  vol.  1,  after  defining  incest,  chap.  29,  s.  1,  p.  562 :  "  In- 
cest is  committed  by  carnal  knowledge  between  all  those  persons  who 
are  forbidden  to  marry  in  the  Divine  Law ;"  it  is  laid  down,  s.  2,  p. 
565,  that  "  incest  is  not  committed  by  connection  with  bastard  rela- 
tions, how  near  soever,"  citing  Hume  Comm.  on  the  Law  of  Scotland 
respecting  Crimes,  vol.  1,  p.  452.  [Blackburn,  J. — By  the  statute 
law  in  Scotland  incest  was  a  capital  offence,(c)  and,  in  favorem  vitae, 
such  connection  was  held  not  to  be  incest.] 

0.  Denmdn  and  H.  Matthews^  for  the  appellants. — [Cockburn,  C.  J. 
— It  would  be  a  great  scandal  if  it  was  thought  that  the  Court  doubted 
that  a  marriage,  unlawful  between  legitimate  relations,  was  equally  so 
*454i   between  natural  relations,  though  one  of  them  was  illegitimate. 

J  *Therefore  the  Court  wish  the  argument  for  the  appellants  to 
be  confined  to  the  question,  whether  a  marriage  with  the  daughter  of 
a  deceased  wife's  sister  is  void.]  As  to  that  question,  Regina  v.  Chad- 
wick,  in  error,  11  Q.  B.  173  (E.  C.  L.  R.  vol.  63),  governs  tuis  case. 
In  that  case,  and  in  Brook  r.  Brook  in  the  House  of  Lords,  7  Jur.  N. 
S.  422,  it  was  said  that  the  legislature  of  Henry  the  Eighth's  time,  in 
stats.  25  H.  8,  c.  22,  s.  3,  28  H.  8,  c.  7,  s.  7,  and  32  H.  8,  c.  38,  which 
are  in  pari  materia,  had  laid  down  what  were  the  *'  prohibited  degrees 
of  consanguinity  or  affinity"  intended  by  stat.  5  &.  6  W.  4,  c.  54,  s.  2, 
and  what  marriages  are  prohibited  as  "contrary  to  God's  law,"  as 
being  within  the  Levitical  degrees.    The  question  whether  stat.  28  H, 

(ra)  S.    C.  nom.  Hanes  o.  Jescott,  6  Mod.  168.     S.  G.  nom.  Hains  v.  Jefoott,  Oomb.  S6^ 
8.  C*.  nom.  Haines  v.  Jeffreys,  1  Com.  2. 

(6)  See  Dr.  Lusbington  in  Woods  v.  Woods,  2  Curt.  616,  622. 

(e)  E^  Home's  Commentary  on  the  Law  of  Scotland,  vol.  I,  p.  44ft. 
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8,  c.  7,  is  repealed  or  not  is  discussed  by  Lord  Wensleydale  in  Brook 
v.  Brook,  and  he  Q^me  to  the  conclusion  that  the  part  of  it  which  con- 
tains an  enumeration  of  the  degrees  within  which  marriage  is  unlawful, 
which  was  repealed  by  stat.  1  &  2  Ph.  &  M.  c.  8,  s.  17,  was  revived  by 
Stat.  1  El.  c.  1,  s.  2 ;  he  adds,  p.  432 :  ''But,  whether  it  is  or  not,  the 
statements  in  the  statute  are  to  be  looked  at  as  a  statutory  exposition 
of  the  meaning  of  the  terms  'Levitical  degrees.' "  If  stat.  28  H.  8,  c. 
7,  is  repealed,  the  reference  to  its  provisions  in  sect.  2  of  stat.  28  H.  8, 
c.  16,  which  is  still  in  force,  sufficiently  incorporates  them  to  make 
them  part  of  stat.  28  H.  8,  c.  16.  In  the  enumeration  of  prohibited 
degrees  in  stat.  25  H.  8,  c.  22,  s.  3,  is  the  marriage  between  "  the  son" 
ana  "  his  uncle's  wife ;"  and  this  prohibition  applies  when  the  sexes  are 
changed,  and  prevents  ''the  daughter"  marrying  ''her  aunt's  hus- 
band." The  statute  indicates  the  degrees  of  relationship  in  which 
persons  standing  towards  each  *other  are  prohibited  from  P455 
marrying,  and  is  not  confined  to  the  particular  case  mentioned.  '■ 
Lord  Coke,  in  his  reading  on  stat.  32  H.  8,  c.  38,  2  Inst.  683,  says : 
'•  These  be  the  Levitical  degrees,  which  extend  as  well  to  the  woman 
as  to  the  man.  And  herein  note,  that  albeit  the  marriage  of  the 
nephew  cum  amita  et  matertera  is  forbidden  by  the  said  18th  chapter 
of  Leviticus,  and  by  express  words  the  marriage  of  the  uncle  with  the 
niece  is  not  thereby  prohibited,  yet  is  the  same  prohibited,  Quia 
eandem  habent  rationem  propinquitatis  cum  eis  qui  nominatim  pro- 
hibentur,  et  sic  de  similibus."  And  in  EUerton  v.  Gastrell,  1  Com. 
318,(a)  where  the  marriage  was  with  the  first  wife's  mother's  sister,  it 
is  said :  "  and  in  this  manner  of  computation  all  marriages  of  collaterals 
in  the  third  degree  are  unlawful — and  all  marriages  in  the  fourth 

degree  are  lawful Thus  the  marriage  with  the  wife's  sister's 

laughter  is  incestuous,  which  is  in  the  same  degree  with  this  mar- 
riage :  Moore  907,  Cro.  El.  228,  4  Leon  16,  Man's  Case."  According 
to  this  construction  of  the  statute,  it  contains  a  prohibition  of  the 
marriage  of  a  man  with  his  wife's  niece.  Moreover  the  Ecclesiastical 
Court  has  decided  that  such  a  marriage  as  this  is  void ;  and  the  Judges 
of  the  comnaon  law  Courts  have  not  interfered  down  to  the  passing  of 
stat.  5  &  6  W.  4,  c.  §4.  The  cases  are  all  referred  to  in  the  arguments 
in  Regina  v.  St.  Giles,  11  Q.  B.  173  (E.  C.  L.  R.  vol.  63).     In  Ren- 

nington  v. ,  E.  16  Jac.  1,.  cited  in  Howard  v.  Bartlett,  Hob. 

181,  5th  ed.,(6)  though  it  was  held  that  the  widow,  who  was  r^^cg 
♦niece  to  the  former  wife  of  her  deceased  husband,  was  entitled  '■ 
to  her  widow's  estate  in  copyhold  land  according  to  the  custom  of  the 
manor,  inasmuch  as  she  was  never  during  the  life  of  her  husband 
divorced,  it  is  added  "though  there  wfere  cause."  [Blackburn,  J. — 
Wortfey  v.  Watkinson,  3  Keb.  620,  660,  T.  Jones  118,  2  Lev.  254,  2 
Show.  70,  except  as  reported  in  Keble,  is  against  the  marriage.] 
That  case  is  first  mentioned,  nom.  Worthy  v.  Buxton,  3  Keb.  620, 
upon  an  application  in  Hil.  27  Car.  2,  1675,  for  a  role  nisi  for  a  pro- 
hibition to  the  Court  of  York  in  a  suit  for  dissolving  a  marriage  be- ' 
tween  one  Stephenson  and  the  daughter  of  his  first  wife's  sister,  which 

(a)  S.  C.  nom.  Batler  v.  Gastrin,  Gilb.  Oa.  Eq.  156,  158.     S.  C.  nom.  Butler  v.  Gastrin, 
Banb.  145. 
(6)  6.  C.  Bennington  «.  Cole,  Noy  29 ;  Bat.  Co.  Litt  235  a,  note  1. 
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was  granted  T.  28  Cai\  2. (a)  The  plaintiflF  was  directed  to  declare  in 
prohibition,  and  the  argument  on  the  demurrer  was  in  T.  30  Car.  2.(6) 
Ultimately  a  consultation  was  awarded,  and  therefore  the  words  "  and 
per  curiam  Prohibition,"  in  8  Keb.  661,  mean  that  the  plaintiff"  was 
to  declare  in  prohibition  for  the  purpose  of  a  solemn  argument.  The 
same  course  was  followed  in  Snowling  v.  Nursey,  2  Lutw.  1075,  in 
which  the  question  was  several  times  argued.  In  Clement  v.  Beard, 
6  Mod.  448,  449,  cited  in  1  Com.  320,  which  was  an  application  for 
prohibition  of  a  suit  in  the  Ecclesiastical  Court  for  marrying  the  yrife's 
sister's  daughter,  Holt,  C.  J.,  said  :  "  Now  for  your  case,  it  is  certainly 
within  the  degrees  of  affinity ;  and  in  the  same  degree  of  consanguinity 
there  would  be  no  doubt  of  it ;  for  a  man  cannot  marry  his  own 
sister's  daughter.  I  thought  this  case  had  been  settled ;  there  is  a 
*4571  ^^^®  against  you  in  point."  In  Denny  *v.  Ashwell,  1  Str.  58, 
J  it  is  said :  '*  A  prohibition  was  denied  to  a  suit  in  the  spiritual 
Court  for  marrying  his  wife's  sister's  daughter,  though  cases  were 
quoted  where  such  a  marriage  has  been  held  legal :  Moore  907 ;  2  Keb. 
551 ;  1  Sid.  434 ;  1  Mod.  25 ;  2  Lev.  254 ;  contra  2  Ventr.  12."  But, 
on  looking  at  the  cases  referred  to,  after  several  arguments  prohibi- 
tion was  refused,  and  a  consultation  was  granted ;  and  this  was  the 
result  in  Mann's  Case,  Moore  907,  4  Leon  16,(c)  as  is  said  by  Vaughan, 
C.  J.,  in  Hill  V.  Good,  Vaugh.  302,  321,  322,  and  in  Harrison  v.  Dr. 
Burwell,  Vaugh.  206,  247,  248 ;  though,  also  according  to  Vaughan, 
C.  J.  (p.  248,  322),  the  record  of  Mann's  Case  could  not  be  found.  All 
the  authorities  were  considered  and  affirmed,  and  the  same  decision 
given,  in  Ellerton  v,  Gastrell,  1  Com.  318;(cO  and  in  5  Bac.  Abr.,  7th 
ed.,  Marriage  and  Divorce  (A.),  294,  it  is  assumed  to  be  undoubted 
law ;  and,  since  that  case,  the  question  has  not  been  raised.  [They 
also  cited  2  Stephen's  Commentaries  256,  4th  ed.]  The  opinion  of  the 
Ecclesiastical  Courts  is  recognised  by  Lord  Denman,  C.  J.,  in  Regina 
v.  Chadwick,  11  Q.  B.  205,  231,  232  (E.  C.  L.  R.  vol.  63),  as  determin- 
ing  what  marriages  are  prohibited  by  God's  law ;  and  that  opinion 
appears  from  the  cases  cited,  in  all  which  the  Ecclesiastical  Court  was 
proceeding  to  dissolve  the  marriage.  Those  Courts  have  always 
obeyed  the  injunctions  of  the  Canons,  and  Canon  99  of  the  Canons  of 
1603  incorporates  Abp.  Parker's  Table  (e)  in  the.  reign  of  Elizabeth, 
*4^ftl  ^^  which  marriages  between  a  woman  and  her  mother's  sister's 
•J  *husband,  and  between  a  woman  and  her  husband's  brother's 
son,  are  expressly  mentioned  as  unlawful.(^)  Cur,  adv.  vuU. 

June  26.  The  judgment  of  the  Court  was  delivered  by 
CocKBURN,  C.  J. — My  brothers  reserved  their  judgment  in  this  case, 
not  on  account  of  any  doubt  as  to  what  that  judgment  should  be,  but 
in  consequence  of  my  unavoidable  absence  during  part  of  the  argu- 
ment, and  from  a  wish  to  ascertain  whether  my  opinion  would  coincide 
with  theirs.  It  is  a  case  of  settlement,  which  depends  upon  the  ques- 
tion whether  a  marriage  with  the  niece  of  s^  deceased  wife  is  or  is  not 
valid ;  and  I  now  state,  as  the  united  opinion  of  the  Court  that  such 

(a)  3  Keb.  660. 

(6)  T.  Jones  118,  and  2  Show.  70.    In  2  Ley.  254,  the  date  is  T.  31  Car.  2. 

(e)  More  fully  reported  in  Gro.  EI.  228. 

[d)  S.  C.  nom.  Butler  v.  Gastrill,  Gilb.  Ca.  Eq.  156.    S.  0.  nom.  Butler  o.  Qastrell,  Biinb.  145. 

(e)  2  Bum.,  E.  L.  446,  9th  ed.,  by  Phillimore. 

(y)  See  2  Burn.,  £.  L.  444,  445,  9th  ed.,  by  PhUlimore. 
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a  marriage  is  not  lawful.  In  Ellerton  v.  Gastrell,  1  Com.  818,(a)  where 
aU  the  authorities  are  collected,  on  a  review  of  many  cases  all  leading 
to  the  same  result,  the  Court  was  of  opinion  that  a  marriage  with  the 
daughter  of  a  wife's  sister  was  within  the  degrees  prohibited  by  the 
Levitical  law.  Then  we  have  stat.  5  &  6  W.  4,  o.  54,  which,  by  sec- 
tion 2,  enacts  ".that  all  marriages  which  shall  hereafter  be  celebrated 
between  persons  within  the  prohibited  degrees  of  consanguinity  or 
affinity  shall  be"  not  merely  voidable,  but  "  absolutely  null  and  void 
to  all  intents  and  purposes  whatsoever."  We  must  consider  that  Act 
of  Parliament  to  have  been  passed  with  reference  to  the  known  and 
ascertained  state  of  the  law  in  the  Ecclesiastical  Courts,  and  as  laid 
down  by  the  Court  in  Ellerton  v,  Gastrell,  and  consequently  we  have 
that  law  sanctioned  and  confirmed  by  an  Act  of  Parliament.  We 
•therefore  entertain  no  doubt,  upon  the  authority  of  that  case  r^^en 
and  upon  stat.  5  &  6  W.  4,  c.  54,  that  this  marriage  is  void.       '■ 

Another  point  was  made, — ^whether  the  illegitimacy  of  the  sister  of 
the  deceased  wife  makes  any  difference.  We  stopped  counsel  in  the 
argument  of  that  point ;  and  I  only  advert  to  it  now,  because  in  a 
newspaper  report  of  this  case  it  is  said  that  the  Court  took  time  to 
consider  it.  That  is  clearly  an  error,  and  contrary  to  what  felL  from 
the  Court.  For  I  then  stated  (somewhat  emphatically  perhaps),  thai 
it  would  be  a  public  scandal  to  say  that  there  must  be  legal  as  well  as 
natural  consanguinity,  to  bar  such  a  marriage.  If  this  matter  was  not 
perfectly  plain  on  the  face  of  it,  we  have  ample  authority  for  so  hold- 
'ing.  In  Haines  v.  Jeffreys,  1  Com.  2,(6)  the  Court  with  equal  deter- 
mination repudiated  the  notion  that  a  bastard  should  not  be  accounted 
within  the  prohibited  degrees.  I  should  not  have  thought  it  necessary 
to  repeat  this,  but  for  the  mistake  in  the  public  prints,  to  which  I 
have  referred,  in  a  matter  of  great  public  importance. 

The  order  of  Sessions  must,  therefore,  be  quashed. 

Order  of  Sessions  quashed. 

(a)  8.  C.  nom.  BnUer  v.  Gastrlll,  Oilb.  Ca.  Bq.  156.    S.  G.  nom.  BaUer  v.  Outrell,  Bnnb.  146. 
(ft)  S.  C.  nom.  Hains  v.  Jeffell,  1  Ld.  Raym.  68 ;  nom.  Haines  «.  Jeaoott,  6  Mod.  168 ;  nom. 
HainB  «.  Jefcoit»  Comb.  856. 

Marriage  with  a  deceased  wife's  sis-  seems  to  be  no  "  prohibited  degrees'' 

ter  is  recognised  as  lawfal  in  most  of  of  matrimony,  except,  perhaps,  such  as 

the  United  States.     It  was  asserted  to  may  be  derived  from  the  natural  in- 

be  so  in  an  early  case  in  Massachusetts,  stincts  of  mankind :  Bowers  v.  Bowers, 

Greenwood  v.  Curtis,  6  Mass.  379 ;  and  10  Rich.  Eq.  551. 

in  that  state  and  many  others  the  sta-  It  has  been   decided  in  Alabama, 

tutes  now  simply  follow  the  prohibitions  that  the  statute  in  that  state  against 

of  the  Levitical  Code.     In  Virginia,  incest  extends  to  illegitimate  as  well 

however,  it  has  been  held  that  such  a  as  legitimate  relationships  within  the 

marriage  is  invalid  under  an  early  sta-  prohibited  degrees  :  Morgan  v.  State, 

tate  in  that  state  :  Commonwealth  v,  11  Alab.289;  Baker  v.  State,  30  Alab. 

Ferryman,  2  Leigh  177.     In  South  521. 
Carolina,   on  the   other  hand,   there 
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•^«rti      "The  QUEEN  v.  JOHN  BAKFP  CHARLESWOBTH. 
*^<*3  June  26. 

Criminal  trial^^Discharge   of  jury  unihoui  giving  verdict. — CoUusion. — Double 
'  pleading. 

1.  Where,  in  a  case  of  miademeanor,  the  jnry  are  improperly,  and  agaioit  the  will  of  tha 
defendant,  discharged  by  the  Jndge  from  giving  a  rerdict  aftfor  the  trial  has  begun,  thia  ia  not 
eqniyalent  to  an  acquittal,  nor  does  it  entitle  the  defendant  to  judgment  quod  eat  sine  die. 

2.  Queer e,  whether  the  same  holds  in  treason  and  felony  ? 

3.  Semble,  that  in  a  criminal  case  a  Judge  is  not  justified  in  discharging  the  jury  from  giving 
a  verdict  because  material  evidence  on  the  part  of  the  Grown  ia  not  forthcoming,  the  abaanee 
of  which  will  be  productive  of  a  defeat  of  justice ;  but 

4.  Quare,  whether  he  may  not  do  so  if  tiie  absence  of  the  evidence  ia  oooaaioned  by  ooUa- 
aion  between  a  witness  and  the  accused  ? 

6.  Information  by  the  Attorney-General  for  bribery  at  an  election  of  a  member  of  Parlia- 
ment Plea,  not  guilty.  At  the  trial,  a  material  and  necessary  witness  for  the  Crown  refased 
to  give  evidence,  and  was  committed  for  contempt ;  whereupon,  at  the  application  of  the  ooon- 
ael  for  the  Grown,  the  defendant  objecting,  the  Judge  diacharged  the  jury  from  givinj^  any 
verdict:  Quare,  whether  he  was  right  in  so  doing? 

6.  The  Court  in  that  case  refused  to  allow  the  defendant  to  add  a  plea  puis  darrein  eontinn- 
anoe,  stating  the  above  facts :  on  the  ground  that  this  would  be  to  allow  double  pleading ;  and 
alao,  aa^the  facta  would  be  aet  out  on  the  record,,  the  defendant  could  take  advantage  of  them. 

Information  for  bribery,  filed  by  The  Attorney-General. 

The  first  count  charged  that  the  defendant  unlawfully  and  corruptly 
advanced  and  caused  to  be  paid  to  one  Jos6  Louis  Fernandes  the  sum 
of  3750?.;  with  intent  that  it  should  be  expended  in  bribery  at  the* 
election  of  a  member  of  Parliament  for  the  borough  of  Wakefield,  in 
April,  1859,  contrary  to  stat.  17  &  18  Vict.  c.  102.  There  were  seven 
other  counts  charging  the  defendant  with  distinct  acts  of  bribing 
voters. 

Plea :  Not  guilty. 

On  the  trial,  before  Hill,  J.,  at  the  Spring  Assizes  for  the  county 
of  York,  in  1861,  J.  L.  Fernandes,  who  had  received  a  certificate  from 
the  Commissioners  appointed  under  stat.  15  &  16  Vict,  c  57,  to  ex- 
♦4611  ^™^^®  i^*^  corrupt  ^practices  at  the  election  for  the  borough 
J  of  Wakefield  in  1859,  was  called  as  a  witness  for  the  prosecu- 
tion. He  refused  to  answer  a  certain  material  question  put  to  him 
upon  the  ground  that  the  certificate  was  not  a  sufficient  protection. 
The  learned  Judge  was  of  opinion  that,  by  sect.  10,  the  certificate 
freed  him  from  all  prosecutions  for  any  corrupt  practice  at  the  elec- 
tion, and  therefore  he  was  bound  to  answer  the  question.  When  the 
witness  still,  refused  to  answer,  the  learned  Judge  adjudged  him  to  be 
guilty  of  a  contempt  of  the  Court,  and  sentenced  him  to  be  imprisoned 
for  that  contempt  for  six  calendar  months,  to  pay  a  fine  of  500?.,  and 
to  be  imprisoned  until  that  fine  was  paid.(a)  ThQ  Solicitor- Oenxral^ 
who  conducted  the  case  for  the  Crown,  then  stated  that  it  was  im- 
possible to  proceed  with  the  prosecution  without  the  evidence  of  this 
witness,  ana  asked  the  learned  Judge  to  discharge  the  jury  instead  of 
directing  a  verdict  of  acquittal  for  want  of  evidence^  and  cited  New- 
ton's Case,  13  Q.  B.  716  (E.  C.  L.  R.  vol.  66),  and  The  King  v.  Stokes, 

(a)  A  habeaa  corpua  waa  aubaequently  moved  for  in  the  Court  of  Exchequer,  aee  6  H.  4  N. 
717,t  And  in  the  Court  of  Common  Pleaa,  aee  10  C.  B.  N.  S.  3,  to  diacharge  the  witneaa  from 
euatodj,  and  refuaed,  on  the  ground  that  the  Jndgea  of  aaaise  are  Jndgea  of  a  auperior  Court, 
and  have  a  juriadiction  to  commit,  which  ia  not  aubjeot  to  be  reviewed  by  the  Court  above. 
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6  0.  &  P.  151  (E.  C.  L.  E.  vol.  25).  For  the  defendant  it  was  con- 
tended that  the  Judge  had  no  discretionary  power  in  the  matter,  and 
that,  when  a  person  was  once  placed  on  his  trial,  he  had  a  right  to  be 
tried.  The  learned  Judge,  after  consulting  Keating,  J.,  said  that  the 
conclusion  at  which  he  had  arrived  was  to  discharge  the  jury;  that, 
if  he  had  not  the  power  to  do  so  by  law,  the  fact  of  the  discharge, 
with  the  reason  of  *it,  would  appear  on  the  record ;  but  that,  if  ri^Aao 
he  had  the  power,  he  ought  to  exercise  it  where  a  witness  had  •- 
wilfully  tampered  with  the  ends  of  justice.  The  jury  were  discharged 
accordingly. 

In  Trinity  Term  (May  30), 

Sir  F,  Kelly,  on  behalf  of  the  defendant,  moved  for  leave  to  file  a 
plea  in  the  nature  of  a  plea  puis  darrein  continuance,  the  plea  of  not 
guilty  remaining  on  the  record. — The  plea  will  raise  the  question 
whether  the  defendant,  having  been  once  put  on  his  trial  upon  this 
information,  can  again  be  tried  upon  it.  The  discharge  of  the  jury 
in  this  case  was  not  a  matter  in  the  discretion  of  the  Judge,  and 
therefore  it  may  be  pleaded  as  a  bar  to  the  information.  Unless  this 
plea  is  allowed,  the  defendant  must  be  exposed  to  the  anxiety  and 
expense  of  another  trial  before  he  will  be  able  to  raise  the  question 
by  motion  in  arrest  of  judgment,  or  by  bringing  a  writ  of  error.  The 
defendant  cannot  compel  the  Crown  to  make  up  the  postea.  [He 
cited  Conway  and  Lynch  v.  The  Queen,  7  Irish  Law  Eep.  149,  The 
Queen  v.  Newton,  3  C.  &  Kir.  85,  87,  88,  and  The  Queen  v. 
Davison,  2  F.  &  F.  250.]  If  the  plea  ought  not  to  be  allowed,  the 
Attorney-General  can  move  to  take  it  off  the  file. 

CocKBUBN,  C.  J. — Where  a  defendant  alleges  that  some  matters 
have  occurred  since  he  pleaded  which  exempt  him  from  further 
liability  upon  the  charge  made  against  him  on  the  indictment  or 
information,  he  has  a  right  to  plead  puis  darrein  continuance.  Upon 
this  ground  the  application  ought  to  be  granted ;  and  the  *  At-  r+^go 
torney -General  can,  if  he  pleases,  move  to  take  the  plea  off  the  '- 
file,  or  demur  to  it. 

WiGHTMAN  and  Blackburn,  Js.,  concurred. 

Application  granted. 

The  plea  was  as  follows : — 

"  And  now  (that  is  to  say)  on  the  22d  of  May  in  this  same  term, 
before  our  saia  lady  the  Queen  at  Westminster,  cometh  the  said  John 
Barff  Charlesworth,  by  the  said  Charles  Fiddey  his  attorney,  and 
saith  that  the  said  Attorney-General  for  our  said  lady  the  Queen 
ought  not  further  to  prosecute  the  above-mentioned  information 
against  him  the  said  J.  B.  Charlesworth,  or  to  proceed  to  the  trial  of 
the  issue  above  joined,  because  he  says  that  heretofore  (to  wit)  on  the 
7th  day  of  March,  a.  d.  1861,  at  York,  in  the  county  of  York,  at  the 
Assizes  then  and  there  holden  in  and  for  the  said  county,  before  the 
Honorable  Sir  Hugh  Hill,  Knight,  and  the  Honorable  Sir  Henry 
Singel*  Keating,  Knight,  Justices  of  our  ladv  the  Queen,  duly  as- 
signed to  take  the  Assizes  in  and  for  the  said  county,  the  jurors  of 
the  jury  aforesaid  being  then  and  there  called,  did  then  and  there 
come;  thereupon  [names  of  jurors]  twelve  of  the  jurors  last  aforesaid 
were  then  and  there  duly  called,  and  did  then  and  there  answer  to 
their  names  respectively,  and  were  then  and  there  duly  sworn  and 
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impannelled  to  try  the  issue  above  knit  and  joined  between  our 
Sovereign  lady  the  Queen  and  the  said  J.  B.  Charlesworth.  And  the 
jurors  so  sworn  and  impannelled  were  then  and  there  duly  charged 
with  the  said  J.  B.  Charlesworth,  who  was  then  and  there  duly  given 
*4B41  ^^  *charge  to  the  last-mentioned  jurors  so  sworn  and  impan- 
J  nelled  as  last  aforesaid.  And  Sir  William  Atherton,  Knight, 
Her  Majesty's  Solicitor-General,  of  counsel  for  and  on  behalf  of  our 
said  lady  the  Queen,  who  then  and  there  prosecuted  for  our  said  lady 
the  Queen  in  that  behalf,  did  then  and  there  produce  divers  (to  wit 
eight)  witnesses  for  and  on  behalf  of  our  said  lady  the  Queen,  who 
were  then  and  there  duly  sworn,  and  then  and  there  gave  evidence  to 
the  said  Court  and  the  said  jury  so  sworn  and  impannelled  and 
charged  with  J.  B.  Charlesworth  as  aforesaid  touching  the  said  sup- 
posed misdemeanours  above  laid  to  his  charge.  And  the  said  J.  B. 
Charlesworth  further  says  that,  after  the  said  jurors  were  so  charged 
with  the  said  J.  B.  Charlesworth,  and  during  the  trial  of  the  said 
issue,  Jos^  Louis  Fernandes,  one  of  the  said  witnesses  for  and  on 
behalf  of  our  said  lady  the  Queen,  refused  to  answer  a  certain  ques- 
tion put  to  him  by  the  counsel  for  and  on  behalf  of  our  said  lady  the 
Queen,  whereupon  the  said  Sir  Hugh  Hill,  one  of  the  said  Justices, 
having  delivered  his  opinion  that  the  said  J.  L.  Fernandes  was  bound 
by  law  to  answer  the  said  question,  and  he  still  refusing  to  answer 
the  same,  the  counsel  for  our  said  lady  the  Queen  declined  further  to 
proceed  with  the  trial  of  the  said  issue,  and  called  upon  the  said 
Justice  to  discharge  the  said  jurors  from  giving  any  verdict  thereon, 
against  which  the  said  J.  B.  Charlesworth,  by  his  counsel  in  that 
behalf,  protested  and  objected,  and  requested  the  said  Justice  to 
proceed  with  the  trial  of  the  said  issue,  so  that  the  jurors  aforesaid 
might  deliver  their  verdict  thereon,  which  the  said  Justice  refused  to 
do,  and  thereupon  the  said  Justice  then  and  there,  for  the  reason 
*465"l  *''f'^r®s^^^'  ^^^  ^^^  ^^  other  cause  whatever,  *without  the  con- 
^  sent  and  against  the  will  of  the  said  J.  B.  Charlesworth, 
discharged  the  said  jurors  of  the  said  J.  B.  Charlesworth,  and  from 
declaring  or  giving  their  verdict  on  the  said  issue.  And  this  the  said 
J.  B.  Charlesworth  is  ready  to  verify,  &c.  Wherefore  he  prays  judg- 
ment, and  that  he  may  be  dismissed  by  the  Court  here  of  the  premises 
in  the  said  information  mentioned,  and  be  acquitted  thereof,  and  go 
thereof  Mrithout  day,  and  that  the  same  may  not  be  further  prosecuted 
against  him  the  said  J.  B.  Charlesworth,''  &c. 

Notice  was  given  to  the  Crown  Office,  the  Solicitor  of  the  Treasury, 
and  the  Associate  to  produce  the  record  of  the  proceedings  at  the 
trial. 

The  Solicitor-  General  (June  6th)  obtained  a  rule  calling  upon  the 
defendant  to  show  cause  why  the  above  plea  pleaded  by  the  defendant 
in  bar  of  further  proceedings  should  not  be  taken  oflF  the  file. 

Sir  F.  Kelly,  Bovill,  MelUsh,  and  Mauh  showed  cause  (June  10th). 
— The  plea  that  the  jury  had  been  discharged  from  giving  a  verdict 
is  a  plea  in  bar  of  further  proceedings ;  and  the  Crown  ought  either  to 
have  traversed  the  plea,  or  pleaded  some  other  replication,  or  demurred 
to  it ;  and  then  the  question  whether  the  plea  was  good  might,  if 
necessary,  be  taken  to  a  Court  of  error.  It  is  competent  to  a  defend- 
ant in  a  criminal  prosecution  to  raise  the  question  of  the  lawfulness 
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of  the  discharge  of  the  jury  by  a  plea  puis  darrein  continuance.  In 
Conway  and  Lynch  v.  The  Queen,  7  Irish  Law  Rep.  149, (a)  which  was 
an  indictment  for  felony,  the  jurjr  at  two  assizes  not  ^agreeing  ri^Aaa 
were  discharged;  at  the  third  assizes  two  pleas  setting  forth  the  ^ 
facts  and  the  discharge  of  the  jury  at  the  first  and  second  assizes  were 
pleaded ;  no  objection  was  taken  by  the  counsel  for'  the  Crown  to  the 
pleas ;  but  they  replied,  adding  some  facts  to  those  stated  in  the  pleas, 
and  the  prisoners  demurred.  The  pleas,  which  were  in  the  nature  of 
pleas  puis  darrein  continuance,  remained  on  the  record  with  the  plea 
of  not  guilty.  In  this  case  the  defendant  has  put  in  the  plea  now 
instead  of  waiting  until  the  information  should  be  taken  down  again 
to  the  assizes.  [Blackburn,  J. — In  Conway  and  Lynch  v.  The  Queen 
the  counsel  for  the  Crown  waived  any  objections  to  want  of  form  in 
the  pleas,  and  Crampton,  J.,  p.  165,  objected  that,  ''after  pleading  not 
guilty  to  the  indictment,  and  putting  themselves  for  trial  upon  a  jury, 
the  prisoners  are  allowed  not  only  to  plead  in  bar  of  further  proceed- 
ings, but  to  plead  double  maUer,^^  observing  that  if  the  case  proceeded 
to  the  House  of  Lords  it  would  not  pass  without  observation.]  Cramp- 
ton,  J.,  only  objected  that  the  pleas  were  double  in  pleading  a  dis- 
charge of  the  jury  at  the  first  assizes  and  a  discharge  of  the  jury  at 
the  second  assizes.  Also  the  counsel  for  the  Crown  merely  waived 
any  objection  to  the  form  of  the  pleas :  and  their  waiver  could  not 
give  jurisdiction  to  the  Court  to  entertain  a  question  not  properly 
raised  on  the  record.  There  is  no  difference  between  this  plea  and  the 
plea  in  Conway  and  Lynch  v.  The  Queen,  except  that  this  plea  con- 
cludes with  a  prayer  of  judgment  that  the  defendant  may  "be 
acquitted"  of  the  premises  in  the  information,  that  is,  by  the  Court, 
"  and  go  thereof  without  day,  and  that  the  same  may  not  be  further 

K>8ecuted  against  him ;"  whereas  the  plea  in  Conway  and  Lynch  v. 
e  *Queen,  p.  160,  concludes  with  a  prayer  of  judgment  simply  r^Aafr 
that  the  indictment  "may  not  be  further  prosecuted"  against  '- 
the  defendant.  [Cbompton,  J. — Perrin,  J.,  considers  that  an  entry  of 
the  facts  ought  to  have  been  made  by  the  Clerk  of  the  Crown  when 
the  jury  were  discharged,  "  which  if  he  had  done,"  he  says  (p.  160), 
"  there  would  have  been  no  need  of  a  plea  on  the  part  of  the  prisoner :" 
that  does  away  with  the  diflference  of  the  two  pleas.  The  Solicitor 
General. — This  being  a  record  of  this  Court,  an  entry  will  be  made  of 
the  proceedings ;  at  present  only  minutes  are  prepared  from  which  the 
record  will  be  made  up  hereafter.]  The  defendant  is  willing  to  amend 
the  plea  according  to  the  facts  at  the  trial.  The  statement  on  the 
record  ought  to  contain  an  entry  of  the  discharge  of  the  jury  and  the 
reason  for  that  discharge.  In  The  Queen  v.  Newton,  8  Oar.  &  K.  86, 
88,(6)  Rolfe,  B.,  said  that  such  a  plea  as  this  would  be  proper  even  if 
it  stated  nothing  new.  [Crompton,  J. — There  is  authority  that  a 
judgment  on  a  plea  of  auterfois  acquit  wotdd  be  final,  and  then  the 
trial  would  be  lost.]  This  plea  is  essentially  different  from  a  plea  of 
auterfois  acquit.  [Cookburn,  C.  J. — In  criminal  proceedings  a  de- 
fendant cannot  plead  double,(c)  and  therefore,  if  instead  of  trving  the 
defendant  on  this  information  a  new  information  were  filed,  he  could 
liot  plead  a  plea  of  not  guilty  and  this  plea  in  bar.]     There  is  autho- 

(«)  See  an  abetraot  of  the  case  in  note  to  Newton's  Cue,  18  Q.  B.  786. 

(ft)  See  Newton's  Oue,  18  Q.  B.  784,  786.  (e)  See  1  Chitt  Grim.  Lnw,  484»  Sd  ed. 
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ritj  that  if  the  indictment  be  for  felony  or  treason  the  defendant, 
besides  the  plea  of  auterfois  acquit,  should  also  plead  over  to  the 
felony :  Archb.  Plead,  and  Ev.  in  Grim,  Cas.  119,  12th  ed. ;  where 
♦4681  ^^^^®^c^°^^'s  Case,  2  Leach  C.  C.  708,  4th  ed.,  *is  cited,  in 

-•  which  there  being  a  plea  of  auterfois  acquit  to  an  indictment 
for  burglary,  it  is  stated,  p.  712,  note  (a),  "  the  plea,  as  it  was  originally 
delivered  to  the  Court,  did  not  plead  over,  but  the  Court  conceiving 
this  to  be  absolutely  necessary,  the  prisoners  pleaded  over  to  the 
burglary,  'Not  Guilty,'  and  it  was  added  to  the  plea  in  parchmenC^ 
[Crompton,  J.— In  The  Queen  v.  Goddard.  2  Ld.  Raym.  920,  922, 
Holt,  C.  J.,  said  "  a  man  could  not  plead  over  in  any  case,  but  in 
treason  or  felonv,  and  not  in  case  of  a  misdemeanour :"  if  the  defend- 
ant was  indictea  anew  he  could  not  plead  both  auterfois  acquit  and 
not  guilty.  Suppose  the  Crown  traverses  this  plea  and  issue  is  taken 
thereon,  is  the  record  to  be  sent  down  with  both  pleas  upon  it  ?]  The 
issue  raised  by  this  plea  will  be  tried  first,  and  if  found  in  favour  of 
the  defendant  he  will  have  judgment  on  it,  and  the  issue  upon  the  plea 
of  not  guilty  will  not  be  tried.  '"Orompton,  J. — The  judgment  must 
be  given  by  this  Court.  If  the  Crown  should  demur,  still  the  Crown 
has  a  right  to  take  the  case  down  to  trial  for  disposing  of  the  issue  in 
feet.  WiGHTMAN,  J. — If  the  information  goes  down  to  trial  again  and 
the  defendant  is  convicted,  he  may  move  in  arrest  of  judgment.]  But 
the  Judge  might  pronounce  sentence  at  once,  as  Lord  Campbell  did  in 
The  Queen  v.  Humphry  Brown  and  others  (The  Csise  of  the  Royal 
British  Bank  (a) ).  [Crompton,  J. — In  that  case  there  was  no  question 
of  law;  besides,  whether  a  legal  judgment  could  be  entered  would  be  a 
question  for  this  Court.]  But  it  could  not  come  before  the  Court  until  a 
♦4691  P*^*  ^^  *the  punishment  had  been  endured.   The  Queen  v.  Davi- 

^  son,  2  F.  &  F.  250,  is  an  instance  of  an  indictment'  for  misde- 
meaner,  in  which  the  jury  not  being  able  to  agree  were  discharged,  and 
the  indictment  having  been  removed  into  the  Central  Criminal  Court 
by  certiorari,  a  similar  plea  to  this  was  pleaded,  the  form  and  language 
of  which  shows  that  it  was  pleaded  to  the  original  indictment 
[Crompton,  J. — On  the  removal  of  an  indictment  by  certiorari  the 
proceedings  begin  afresh.  Blackburn,  J. — ^The  plea  in  The  Queen 
V.  Davison  was  not  in  the  nature  of  a  plea  puis  darrein  continu- 
ance. Crompton,  J. — Unfortunately  the  report  does  not  give  the 
conclusion  of  the  plea.  The  three  Judges  (Pollock,  C.  B.,  Martin,  B., 
and  Hill,  J.)  gave  no  opinion  that  the  discharge  of  the  jury  might  be 
taken  advantage  of  by  plea:  they  held  the  plea  to  be  baa  because  it 
pleaded  matter  which  was  for  the  discretion  of  the  Judge.  This  is 
matter  for  suggestion  on  the  record  rather  than  of  plea ;  it  concerns 
the  exercise  of  the  power  of  a  Judge,  which  in  former  times  was 
abused,  as  in  Whitebread  and  Fenwick's  Case.(6)  Wightman,  J. — 
Assuming  that  the  plea  states  no  more  than  will  appear  on  the  record, 
we  ought  not  to  allow  the  defendant  to  plead  so  that  the  facts  shall 
twice  appear  on  the  record.    If  the  plea  and  the  entry  on  the  record 

(a)  At  the  Sittings  at  Gnadhall  after  HU.  Term,  1857.  See  Report  of  the  Trial  by  Mr.  Cook 
Brani.  In  the  following  Raster  Term,  application  for  a  new  trial  was  made  on  behalf  of  sons 
of  the  defendants,  but  reftised. 

(6)  See  The  King  «.  Ireland  and  Others,  7  How.  St  Tr.  70, 120,  and  The  King  v.  Whitebraad 
and  Othen.  Id.  311,  315>17,  and  remarks  on  the  illegality  of  that  prooeMing,  Id.  497,  note. 
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differ,  a  summons  might  be  taken  out  before  my  brother  Hill  to 
aiueud  the  record.]     The  record  is  not  in  the  power  of  the  defendant. 
[WiGHTMAN,  J. — The  officer  may  be  compelled  to  make  the  proper 
entiy,  by  taking  out  a  summons  before  a  Judge.     *Cromp-   r^j^i^^ 
TON,  J.— Sjappope  the  jury  found  an  inartificial  verdict.]     It   '■ 
would  be  necessary  to  put  it  on  the  record  in  order  that  the  defend- 
ant might  have  the  judgment  of  the  Court  on  the  question  of  law, 
without  going  down  to  trial.     [Crompton,  J. — I  doubt  the  power  of 
the  Court  to  prevent  the  record  going  down  to  trial  for  disposing  of 
an  issue  of  fact.]     What  becomes  of  the  plea  of  not  guilty?     If  the 
defendant  has  judgment  on  this  plea,  every  other  issue  is  immaterial, 
and  the  cause  is  at  an  end ;  and  therefore  it  is  not  necessary  that  the 
other  issue  should  be  tried.     Suppose,  while  the  information  was 
being  tried,  the  Queen's  pardon  came  down  to  the  assizes.     [Black- 
burn, J. — ^In  that  case  must  not  the  plea  of  not  guilty  be  withdrawn 
as  a  preliminary  step  to  pleading  the  pardon  ?]     In  2  Hawk.  P.  C, 
by  Curwood,  p.  561,  b.  2,  c.  37,  s.  67,  '*0f  Pardon,"  it  is  said, 
"  Fourthly,  That  no  such  pardon  can  be  pleaded  together  with,  or 
after  the  general  issue,  unless  it  be  of  a  date  subsequent  to  the  time 
of  the  pleading  such  issue,  because  otherwise  it  is  waived  by  it." 
[CocKBURN,  C.  J. — When  the  defendant  pleads  a  pardon,  must  he  not 
waive  the  general  issue  ?]  There  is  no  authoritv  for  that.  [CocKBURN, 
C.   J. — The  pardon  assumes  the  offence  of  the  party.]     Whenever 
anything  occurs  subsequently  to  the  jury  being  sworn,  which  disen- 
titles the  Crown  to  proceed  further,  the  defendant  ought  to  be  allowed 
to  put  it  on  the  record  by  way  of  plea.   [Cockburn,  C.  J. — Probably 
the  Solicitor-General  would  not  offer  any  resistance  to  an  entry  of  the 
facts  stated  in  the  plea  being  made  on  the  record,  and  then  the  de- 
fendant might  pray  judgment  quod   eat   sine  die.     The   Solicitor' 
General — The  entry  would  contain  in  substance  the  facts  stated  in 
the  plea,  with  the  addition  of  some  *other  particulars.]     The   r^Atr^ 
objection  is  that  the  Court  has  no  power  to  put  the  defendant   *- 
upon  his  trial  a  second  time.     [CooBJauRN,  C.  J. — We  must  ascertain 
the  effect  of  this  plea  on  the  plea  of  not  guilty,  otherwise  there  may 
be  double  pleading,  which  is  not  allowable.     If  the  facts  are  put  on 
the  record  by  way  of  suggestion  they  are  traversable.     Crompton, 
J. — The  Court  will  not  quash  an  indictment  unless  it  is  perfectly 
clear  that  the  indictment  is  insufficient  but  leaves  it  on  the  record,  so 
that  the  objection  to  it  may  be  taken  in  arrest  of  judgment.     And  a 
plea  that  the  defendant  ought  to  be  acquitted  is  practically  a  matter 
in  arrest  of  judgment.]     Suppose  a  plea  that  the  jury  gave  a  verdict 
of  acquittal,  and  thereupon  the  Judge  directed  that  the  jury  should 
be  discharged.     Or  suppose  an  issue  as  to  error  in  fact,  there  would 
be  a  venire  to  try  that  issue,  in  order  to  inform  the  conscience  of  the 
Court,  and  to  enable  it  to  determine  whether  it  would  send  the  case 
down  for  trial. 

The  Solicitor' General,  Overend,  Monk,  Gkasbyj  and  Welsby,  in  sup- 
port of  the  rule,  were  not  called  upon. 

CJoOKBURN,  C.  J. — I  am  of  opinion  that  the  rule  ought  to  be  made 
absolute.  This  plea  cannot  be  allowed  to  remain  on  the  file :  as  the 
record  now  stands,  it  is  open  to  the  objection  of  showing  what 
amounts  to  a  d#ible  plea ;  and  it  is  laid  down  by  authority  that  in 
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an  indictment  for  a  misdemeanour  there  may  not  be  double  pleas.  The 
proper  mode  of  raising  the  question  whether  the  defendant  maj  be 
put  upon  his  trial  again  upon  this  information  will  be,  by  the  defend- 
ant taking  any  objection  which  he  is  entitled  to  by  law,  when  the 
facts  are  entered  on  the  record.  The  Solicitor' General  makes  no 
*4721  '^^^J^^^^^^  ^  adopt  the  facts  as  stated  in  the  plea,  with  the 
■'  addition  of  some  particulars.  When  the  facts  appear  upon  the 
record,  there  will  be  a  further  objection  to  the  plea  that  it  states  the 
same  facts  as  are  already  stated  on  the  record.  Therefore,  this  being 
a  matter  of  discretion  with  the  Court,  I  am  of  opinion  that  we  ought 
not  to  allow  this  plea.  * 

WiGHTMAN,  J. — I  am  of  the  same  opinion,  upon  the  ground  that 
if  there  shall  be  an  entry  on  the  record  of  the  facts  as  stated  in  this 
plea,  it  will  be  inconvenient,  if  not  improper,  that  the  same  matter 
should  appear  twice  on  the  record.  Whatever  may  be  the  mode  of 
taking  advantage  of  the  discharge  of  the  jury,  the  defendant  will  not 
be  prejudiced  by  putting  the  matter  on  the  record,  except  in  this,  that 
he  may  be  put  to  the  trouble  and  expense  of  another  trial.  I  do  not 
know  how  that  may  be :  certain  I  am  that  there  is  no  instance  in 
which  there  has  been  such  a  plea  except  Conway  and  Lynch  v.  The 
Queen,  7  Irish  Law  Rep.  149,  and  The  Queen  v,  Davison,  2  F.  &  F. 
260 ;  in  which  latter  case  it  does  not  appear  whether  the  prisoner  was 
tried  upon  the  same  or  another  indictment. 

Crompton,  J. — We  must  consider  this  application  as  we  should  do 
an  application  to  put  this  plea  on  the  reconi ;  because  the  plea  was 
put  on  the  record  by  an  application  ex  parte.  It  is  clear  that  it  cannot 
be  allowed  without  the  plea  of  not  guilty  being  withdrawn.  This  is 
not  matter  of  plea,  but  matter  of  error.  It  is  an  objection  to  what 
has  occurred  at  the  trial,  as  when  there  is  a  wrong  entry  on  the  record 
as  to  the  jury,  or  when  the  jury  have  given  an  imperfect  verdict:  in 
♦4731  *^^^®  *cases  the  proper  course  is  to  get  the  facts  entered  upon 
J  the  record ;  and  when  the  defendant  is  brought  up  for  judg- 
ment then  is  the  time  for  him  to  take  objection.  Therefore  I  agree 
that  the  plea  ought  to  be  expunged. 

Blackburn,  J. — ^I  am  of  the  same  opinion.  It  is  sufficient  to  say 
that,  while  the  plea  of  not  guilty  stands  on  the  record,  the  pleading 
this  plea  is  pleading  double,  and  therefore  it  ought  to  be  expunged. 
The  true  state  of  things  as  they  occurred  at  the  trial  ought  to  be 
entered  on  the  record ;  and  I  think  no  advantage  can  be  taken  of  that 
entry  until  the  plea  of  not  guilty  has  been  disposed  of. 

Rule  absolute. 

Sir  F.  Kelly  (June  11th)  applied  to  the  Court  to  order  that  a  state- 
ment of  the  facts  should  be  entered  on  the  record  immediately. 

The  following  entry  on  the  record  was  accordingly  made:  "On 
which  day,  before  our  lady  the  Queen,  at  Westminster,  come  as  well 
the  said  Attomev-General  of  our  lady  the  Queen  as  the  said  J.  B. 
Oharlesworth  by  his  attorney  aforesaid.  And  the  Justices  of  our  lady 
the  Queen,  of  Assize,  before  whom,  &c.,  have  sent  here  their  recoro 
before  them  had  in  these  words,  to  wit,  '  Afterwards,  at  the  day  and 
place  within  contained  before  the  Honourable  Sir  Hugh  Hill,  Knight, 
one  of  the  Justices  of  our  Lady  the  Queen,  before  the  Queen  herself^ 
and  the  Honourable  Sir  Henry  Singer  Keating,  one  af  the  Justices  of 


Digitized  by 


Google 


1  BEST  &  SMITH.    Q.  B.  478 


our  Lady  the  Queen  of  the  Bench,  Justices  of  our  Lady  the  Queen 
assigned  to  take  the  Assizes  in  and  for  the  county  of  York,  come  as 
well  the  said  Attorney  General  of  our  Lady  the  Queen  as  the  said  J. 
B.  *Charlesworth  by  his  attorney  aforesaid.  And  the  jurors  r^A^jA 
of  the  jury,  whereof  mention  is  within  made,  being  called  like-  '- 
wise,  come,  who  to  say  the  truth  of  the  matters  within  contained  were 
elected,  tried,  and  sworn.  And  afterwards,  at  the  Assizes  aforesaid, 
in  the  county  aforesaid,  the  said  jury,  so  sworn  as  aforesaid,  are  then 
and  there  duly  charged  with  the  said  J.  B.  Charlesworth,  and  he  the 
said  J.  B.  Charlesworth  is  then  and  there  duly  given  in  charge  to  the 
said  jurors  so  sworn  as  aforesaid,  and  thereupon  public  proclamation 
is  made  there  in  Court  for  our  said  Lady  the  Queen,  that  if  there  be 
any  one  who  will  inform  the  aforesaid  Justices  of  Assize,  the  Queen's 
Attorney-General,  the  Queen's  Serjeant  at  Law,  or  the  jurors  of  the 
jury  aforesaid  concerning  the  matters  within  contained,  he  should 
come  forth  and  be  heard.  Whereupon  Sir  William  Atherton,  Knight, 
Solicitor-General,  oflFereth  himself  on  behalf  of  our  said  Lady  the 
Queen  to  do  this.  Whereupon  the  Court  here  proceedeth  to  the  taking 
of  the  inquest  aforesaid  by  the  jurors  aforesaid,  now  here  appearing 
for  the  purpose  aforesaid,  and  during  the  taking  of  the  inquest  afore-' 
said  Jos^  Louis  Fernandes,  a  witness  produced  before  the  said  jurors 
for  and  on  behalf  of  our  said  Lady  the  Queen,  the  said  J.  L.  Fernandes 
then  being  a  material  and  necessary  witness  on  behalf  of  our  said 
Lady  the  Queen,  wholly  refused  to  answer  a  certain  question  put  to 
him  by  the  counsel  for  and  on  behalf  of  our  said  Lady  the  Queen. 
Whereupon  the  said  Sir  Hugh  Hill,  one  of  the  said  Justices,  having 
delivered  his  opinion  that  the  said  J.  L.  Fernandes  is  bound  by  law  to 
answer  the  saia  question,  and  he  the  said  J.  L.  Fernandes  still  refusing 
to  answer  the  same,  the  said  Sir  Hugh  Hill  adjudges  that  the  said  J. 
L.  Fernandes  is  by  reason  thereof  guilty  of  a  ^contempt  of  r*47K 
Court  here.  And  thereupon  the  counsel  for  our  said  Lady  the  *- 
Queen  decline  to  proceed  further  with  the  taking  of  the  inquest  afore- 
said, and  call  upon  the  said  Justice  to  discharge  the  said  jurors  from 
giving  any  verdict  thereon,  against  which  the  said  J.  B.  Charlesworth 
by  his  counsel  in  that  behalf  objects  and  protests,  and  requires  the 
said  Justice  to  proceed  with  the  taking  of  the  said  inquest,  so  that  the 
jurors  aforesaid  may  deliver  their  verdict  thereon,  which  the  said 
Justice  refuses  to  do ;  and  thereupon  the  said  Justice  then  and  there, 
for  the  reasons  aforesaid,  and  for  no  other  cause  whatever,  and  with- 
out the  consent  and  against  the  will  of  the  said  J.  B.  Charlesworth, 
and  of  his  said  counsel,  orders  that  the  said  jurors  shall  be,  and  the 
jurors  by  the  Justice  aforesaid,  from  giving  any  verdict  of  and  upon 
the  premises  are,  discharged.  Therefore  the  jury  aforesaid  are  further 
put  in  respite  before  our  Lady  the  Queen,  at  Westminster,  until,  &c." 
Sir  F.  Kelly  (June  12th)  obtained  a  rule,  of  which  notice  was  given 
to  the  Solicitor  of  the  Treasury,  by  which,  "  upon  reading  the  record 
in  this  prosecution,"  it  was  "  ordered  that  cause  be  shown  instanter  (a) 
why  judgment  should  not  be  entered  for  the  defendant,  that  he  be 

(a)  Jane  12th  being  the  last  day  of  Trinity  Term,  the  rale  tras  made  returnable  instanter. 
in  order  that  it  might  be  a  matter  "  pending  in  the  Court,"  and  as  such  be  disposed  of  at  the 
Sittings  in  Bane  after  Term,  avoiding  the  question  whether  the  Court  had  power  to  make  the 
mle  retamable  at  those  sittings  by  consent. 
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dismissed  and  discharged  of  and  from  the  premises  in  the  information 
in  this  prosecution  specified  and  charged  upon  him,  and  that  he  depart 
without  day  in  that  behalf;  and  why  the  award  of  jury  process  and  all 
*4761   *^*^®^  proceedings  in  this  prosecution  should  not  be  stayed." 

-'       This  rule  was  argued  at  the  Sittings  in  Banc  after  Term 
(June  22d,  28d,  24th,  and  25th). 

The  Solicitor' Generaly  Overend,  Cleafby,  and  Welsbt/,  showed  cause. 
— First :  in  the  present  state  of  the  record  and  of  the  proceedings,  the 
judgment  prayed  for,  which  would  amount  to  a  judgment  of  acquittal, 
cannot  be  entered  either  according  to  the  principles  of  pleading  or 
according  to  precedent.  The  issue  on  the  plea  of  not  guilty  remains 
to  be  disposed  of.  A  final  judgment  cannot  be  given  until  all  the 
issues  in  law  and  in  fact  joined  on  the  record  have  been  disposed  of, 
which  means  that  there  must  be  a  judgment  or  a  verdict  and  judgment 
upon  each:  Beckham  v.  Knight,  7  Bowl.  P.  C.  409;  Garden  v.  The 
General  Cemetery  Company,  Id.  425 ;  Hinton  v.  Acraman,  8  C  B.  737 
(E.  C.  L.  R.  vol.  54).  [Blackburn,  J. — If  the  other  side  are  right,  the 
issue  on  the  plea  of  not  guilty  has  been  disposed  of.  CocKBURN.  C.  J. 
— The  reason  for  not  taking  the  record  into  a  Court  of  error  until  all 
'the  issues  are  disposed  of  does  not  apply  if  the  issue  on  the  plea  of  not 
guilty  is  immaterial.]  Whether  this  application  is  granted  or  refused, 
the  case  will  not  be  ripe  for  a  final  judgment ;  and  a  writ  of  error  can 
be  brought  only  upon  a  final  judgment:  Metcalfe's  Case,  11  Co.  38. 
This  is  in  the  nature  of  an  application  to  stay  proceedings,  and  the 
refusal  of  such  an  application  could  not  be  reviewed  by  writ  of  error. 
[Crompton,  J. — ^If  we  refuse  a  venire  de  novo,  will  there  not  be  a  judg- 
ment on  which  a  writ  of  error  will  lie  ?  The  refusal  would  appear  on 
*4771  **^®  record ;  ^nd  if  we  are  wrong,  the  Court  of  error  would 
^  award  a  venire  de  novo.  The  House  of  Lords  have  held  that 
a  writ  of  error  will  lie  on  an  award  of  a  venire  de  novo.(a)  Blackburn, 
J. — The  judgment  of  the  Exchequer  Chamber  in  Campbell  v.  The 
Queen,  11  Q.  B.  799,  814  (E.  C.  L.  R.  vol.  68),  shows  that  the  Court 
of  error  might  order  the  Court  below  to  award  a  venire  de  novo.] 
Admitting  that  a  wrong  award  of  a  venire  de  novo  is  ground  of 
error,(6)  there  would  be  no  award  of  a  venire  de  novo  in  this  case : 
upon  the  writ  being  resealed,  the  same  jury  as  that  which  was  dis- 
charged would  be  summoned  by  the  sheriff  without  the  intervention 
of  the  Court  by  distringas  out  of  the  Crown  Office.  [They  referred 
to  the  entry  in'  Minter  ats.  Brett,  Lill.  Entr.  489,  and  in  The  Queen  v. 
Watson,  2  Ld.  Raym.  856,  where  a  juror  was  ^iivithdrawn  on  the  first 
trial.]  In  this  case,  the  special  jury  was  struck  according  to  the  prac- 
tice existing  before  The  Common  Law  Procedure  Act,  16  &  16  Vict, 
c.  76,  in  pursuance  of  the  proviso  in  sect.  108 ;  but  a  fresh  rule  for  a 
special  jury  would  not  be  necessary.  [Wightman,  J. — The  Master 
says  that  a  special  jury  would  in  this  case  be  summoned  by  a  venire 
de  novo  in  the  old  way.]  There  is  no  instance  in  the  Crown  Office 
of  a  writ  of  error  upon  a  judgment  quod  eat  sine  die.  And  if  the 
judgment  quod  eat  sine  die  discharges  the  defendant  from  the  offence, 
there  could  not  be  new  process  to  vex  him  for  the  same  offence.  Fur- 
ther, there  is  no  precedent  for  such  a  judgment  as  eat  sine  die  at  this 

(a)  See  MoMahon  v.  Sir  T.  B.  Leonard,  5  H.  L.  Ca.  981. 

(6)  See  The  Common  Law  Procedure  Act»  1864,  17  A  18  Viet.  c.  125,  8.  48. 


Digitized  by 


Google 


1  BEST  &  SMITH.    Q.  B.  477 


stage  of  the  proceedings.  The  only  mode  in  *which  an  objec-  r^^^o 
tion  can  be  taken  to  matter  on  the  record  earlier  than  the  time  *- 
for  moving  in  arrest  of  judgment  is  by  demurrer.  The  objection 
which  is  made  the  ground  of  this  application  will  be  open  to  the  de- 
fendant on  motion  in  arrest  of  judgment  and  on  a  writ  of  error  upon 
final  judgment.  In  Kinloch's  Case,  Foster  16,  22,(a)  the  issue  on  the 
plea  of  not  guilty  was  first  tried,  and,  the  prisoners  being  found 
guilty,  their  counsel  moved  in  arrest  of  judgment.  [Wightman,  J. — 
In  The  King  v.  Wade,  1  Moo.  C,  C.  86,  the  Judges  thought  that  the 
discharge  of  the  jury  was  improper,  and  that  judgment  of  acquittal 
should  have  been  given,  but  there  they  leave  the  matter.  Crompton, 
J.— In  King  v.  The  Queen,  14  Q.  B.  31  (E.  C.  L.  B.  voL  68),  the  reason 
for  ordering  a  second  trial  was  entered  upon  the  record.]  The  course 
taken  by  the  defendant  in  this  case  was  not  taken  in  Newton's  Case, 
13  Q.  B.  716  (B.  C.  L.  R.  vol.  66),  nor  in  The  Queen  v,  Davison,  2  P. 
&  F.  250,  which  was  an  indictment  for  a  misdemeanor,  nor  in  Conway 
and  Lynch  v.  The  Queen,  7  Irish  Law  Rep.  149,  which  was  an  indict- 
ment for  a  felony.  The  proceedings  in  the  latter  case  were  irregular, 
but  the  consent  of  the  Attorney-General  cured  the  irregularity. 
[Crompton,  J. — In  Newton's  Case,  the  prisoner  had  been  tried  before 
commissioners  of  Oyer  and  Terminer;  and  in  The  Queen  v.  Davison 
the  prisoner  had  been  tried  at  the  Quarter  Sessions.  This  question 
arises  on  matter  appearing  on  the  record  in  the  nature  of  a  postea, 
and  I  do  not  see  any  reason  why  it  should  not  be  raised  at  that  stage 
of  the  proceedings.] 

♦Secondly :  at  no  stage  of  the  proceedings,  and  in  no  form  rntAtra 
would  the  defendant  be  entitled  to  have  the  judgment  prayed  L 
for  entered  on  the  record.  The  Judge  had  power  to  discharge  the 
jury,  and  if  he  had  that  power  it  must  be  exercised  in  his  discre- 
tion, and  his  discretion  is  not  subject  to  be  reviewed  any  more  than 
the  ruling  of  a  Judge  in  criminal  cases  as  to  the  admissibility  of  evi- 
dence or  his  mode  of  leaving  a  case  to  the  jury.  The  authorities  and 
cases  are  most  of  them  cited  or  referred  to  in  the  argument  of  Sir 
John  Jervis,  Attorney-General,  in  Newton's  Case,  p.  71 7-725.  [They 
referred  to  Co.  Litt.  227  b ;  Doctor  and  Student,  Dial.  2,  ch.  52 ;  2 
Hale  P.  C.  294,  295,  c.  41 ;  Kinloch's  Case ;  Ferrar's  Case,  T.  Raym. 
84.]  The  position  in  Co.  Litt.  227  b,  that  '*  a  jury  sworn  and  charged 
in  case  of  life  or  member,  cannot  be  discharged  by  the  Court  or  any 
other,  but  they  ought  to  give  a  verdict,"  is  too  large,  as  appears  from 
subsequent  decisions. ,  The  rule  laid  down  by  Blackstone,  4  Comm. 
p.  360,  is,  that  "  the  jury  cannot  be  discharged  (unless  in  cases  of 
evident  necessity)  till  they  have  given  in  their  verdict."  And  the 
word  necessity  is  not  confined  to  physical  necessity.  [They  cited  the 
observations  of  Coleridge  and  Erie,  tfs.,  in  Newton's  Case,'  13  Q.  B.  733, 
734  (E.  C.  L.  B  vol.  66).]  To  constitute  the  necessity  it  is  enough  that 
there  are  special  circumstances,  caused  by  the  misconduct  of  sonae 
person  concerned  in  the  trial,  owing  to  which,  unless  the  jury  are  dis- 
charged, there  will  be  a  failure  of  justice.  In  2  Hawjc.  P.  C,  by  Cur- 
wooG^  619,  ch.  47,  s.  1,  it  is  said  "that  it  seems  to  have  been  anciently 
an  uncontroverted  rule,  and  hath  been  allowed,  even  by  those  of  the 
contrary  opinion,  to  have  been  the  general  tradition  of  the  law  that 

(a)  The  osM  is  aUo  reported  in  18  How.  St.  Tr.  395. 
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*4.ftni  ^  J^^y  *8Worn  and  charged  in  a  capital  case,  cannot  be  dis- 
^  charged  (without  the  prisoner's  consent)  till  they  have  given  a 
verdict;"  and  then  it  is  added,  note.(c),  "and  the  same  is  holden  by 
Coke  as  to  larceny,  and  any  case  of  member :  3  Inst.  110,  Co.  Litt. 
227  J.  But  as  to  cases  of  an  inferior  nature,  the  contrary  hath  been 
adjudged:  Raymond  84.  Vide  1  Ventr.  69."  [Wightman,  J. — "Any 
case  of  member"  embraces  those  misdemeanors  for  which  a- part j 
might  have  been  condemned  to  stand  in  the  pillory.]  This  is  not  so 
much  matter  of  law  as  of  practice :  Crampton,  J.,  in  Conway  and 
Lynch  v.  The  Queen,  7  Irish  Law  Rep.  149,  172.  In  Kinloch's  Case, 
Foster  29,  Foster,  J.,  said,  "  I  take  it  to  be  one  of  those  questions  which 
are  not  capable  of  being  determined  by  any  general  rule  that  hath 
hitherto  been  laid  down,  or  possibly  ever  may  be.  For  I  think  it  is 
impossible  to  fix  upon  any  single  rule  which  can  be  made  to  govern 
the  infinite  variety  of  cases  which  may  come  under  this  general  ques- 
tion without  manifest  absurdity ;  and  in  some  instances  without  the 
highest  injustice."  In  2  Hale  P.  C.  295,  c.  41,  it  is  said,  "  Nothing  is 
more  ordinary  than  after  the  jury  s^orn,  and  charged  with  a  prisoner*, 
and  evidence  given,  yet  if  it  appear  to  the  Court,  that  spme  of  the 
evidence  is  kept  back,  or  taken  off"  (that  is  by  collusion  with  the  pri- 
soner), "or  that  there  may  be  a  fuller  discovery,  and  the  offence 
notorious  *  *  *  and  that  the  evidence,  though  not  sufficient  to  convict 
the  prisoner,  yet  gives  the  Court  a  great  and  strong  suspicion  of  hia 
guilt,  the  Court  may  discharge  the  jury  of  the  prisoner,  and  remit 
him  to  the  gaol  for  further  evidence."  Ferrar's  Case,  T.  Raym.  84, 
goes  farther  than  is  necessary  for  the  present  case.  [Cockburn, 
C.  J. — And  farther  than  the  modern  practice  warrants.]  One  class 
♦4^11  ^^  cases  in  *  which,  according  to  modern  practice,  judges  have 
-I  discharged  the  jury,  is  where  the  jury  have  been  unable  to 
agree,  as  in  The  King  v.  Cobbett,  referred  to  in  Newton's  Case,  13 
Q.  B.  723  (E.  C.  L.  E.  vol.  66),  or  where  a  juror  has  fallen  ill,  as  in 
The  King  v.  Edwards,  4  Taunt.  309,  S.  C.  3  Camp.  207,  Buss.  &  Ry. 
224,  The  King  v.  Stevenson,  2  Leach,  C.  C.  546,  and  The  King  v.  Scal- 
bert,  Id.  620.  [Crompton,  J. — The  exercise  of  the  power  in  those 
cases  is  not  disputed.]  Another  class  of  cases  is  where  the  jury  has 
been  tampered  with,  as  in  the  case  cited  by  Sir  John  Strange  in  B'ost. 
27,  which  was  an  indictment  for  murder,  Hil.  8  H.  7,  Rot.  3,  and  The 
King  V.  Jane  D — ,  1  Ventr.  69.  [Wightman,  J. — The  report  in  Ventris 
does  not  say  what  became  of  that  case.]  In  The  King  v.  Stokes,  6 
Car.  &  P.  151  (E.  C.  L.  R.  vol.  25),  the  jury  was  discharged,  upon  the 
application  of  the  counsel  of  the  prisoner,  on  the  ground  of  the  ab- 
sence of  a  material  witness ;  and  if  that  was  contrary  to  law  it  could 
not  have  been  done  even  at  the  prisoner's  request.  Suppose  a  tumult 
in  the  Court,  and  the  jury  were  overawed,  the  exercise  of  this  power 
would  be  necessary  for  the  proper  administration  of  justice.  In  this 
case  the  withholding  of  the  evidence  by  the  witness  made  it  necessary 
that  the  jury  should  be  discharged. 

Sir  F,  Kelly,  Mellish,  and  Maule,  for  the  defendant. — [The  Court 
desired  counsel  to  argue  the  main  question  first.]  The  result  of  the 
authorities  and  precedents  is  that  when  the  jury  has  been  once  charged 
with  the  accused,  and  sworn  to  pronounce  a  verdict  on  a  criminal 
charge,  they  cannot  lawfully  be  discharged  until  a  verdict  has  been 
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pronounced ;  except  *by  reason  of  the  act  of  the  prisbner,  as  r^^oo 
where  it  is  at  his  instance  or  for  his  benefit,  or  in  case  of  an  »- 
insurmountable  necessity.  And  in  this  rule  the  term  '*  necessity"  has 
a  definite  meaning :  it  means  a  state  of  things  in  which  it  is  manifest 
to  the  presiding  Judge  that  a  legal  verdict  has  become  impossible,  as 
by  reason  of  the  death  or  illness  of  a  juryman  amounting  to  his  life 
being  in  danger,  or  rendering  him  physically  incapable  of  deliberat- 
ing and  concurring  in  a  verdict,  or  by  reason  of  a  permanent  and 
irreooncileable  disagreement  among  the  jurors,  or  by  reason  of  the 
illness  or  incapacity  of  the  Judge,  or  the  illness  of  the  prisoner.  In 
these  cases  it  is  not  a  matter  of  discretion  in  the  Judge ;  though  he 
must  determine  when  the  circumstances  constitute  a  necessity  for  dis- 
charging the  jury,  and  from  his  judgment  upon  that  matter  there  is 
no  appeal.  In  the  rule  as  laid  down  by  Lord  Coke  in  Co.  Litt.  227  6, 
referring  to  21  Ed.  3,  18,  and  in  3  Inst.  110,  and  by  Lord  Holt  in  The 
King  v.  Perkins,  mentioned  in  Carthew,(a)  there  must  be  an  implied 
exception  of  cases  of  necessity ;  such  as  are  suggested  in  Doctor  and 
Student,  Dial.  2,  ch.  52,  where  the  law  is  assumed  to  be  as  laid  down 
by  Lord  Coke,  viz. :  "  If  they  (the  jury)  will  in  nowise  agree  in  their 
verdict,"  and  "if  one  of  the  jury  die  before  verdict,  or  if  any  other 
like  casualties  fall  in  that  behalf."  Where,  indeed,  a  juror  dies  or 
falls  ill,  the  jury  are  not  discharged  by  the  act  of  the  Judge,  but  by 
uncontrollable  circumstances  by  which  they  are  reduced  below  their 
legal  number.  [They  also  cited  2  Hawk.  P.  C,  by  Curwood,  c.  47, 
8.  1,  p.  619,  and  4  Bac.  Abridg.,  *7th  ed.,  p.  578,  Juries,  (G.)]  r*AQQ 
The  rule  laid  down  by  Blackstone,  4  Comm.  p.  360,  expressly  ^ 
excepts  '*  cases  of  evident  necessity."  In  The  King  v.  Edwards,  4 
Taunt.  309,  311,  Lord  EUenborough  recognised  this  rule,  and  Cramp- 
ton,  J.,  in  Conway  and  Lynch  v.  The  Queen,  7  Irish  Law  Kep.  171,  says : 
"This  rule  seems  to  apply  equally  to  all  criminal  cases."  But  Black- 
stone  refers  only  to  Gould's  Case,(i)  Hil.  1764,  which  was  an  indict- 
ment for  murder,  upon  the  trial  of  which  one  of  the  jurors  fell  ill. 
[CooKBURN,  C.  J. — Blackstone  refers  to  it  as  the  only  case  of  neces- 
sity which  had  been  recorded  within  his  knowledge.]  All  the  cases 
from  the  time  of  Ed.  3  to  the  present  day,  with  the  exception  of  those 
in  ihe  time  of  Car.  2,  have  been  cases  of  necessity  in  the  strictest 
sense  of  the  word,  or  cases  in  which  the  jury  have  been  discharged 
at  the  instance  of  the  prisoner,  as  in  Kinloch's  Case,  Foster  16,  32. 
The  case  in  21  Ed.  3,  18,  cited  in  Co.  Lit.  227  6,  is  explained  by  Sir 
Michael  Foster,  pp.  32,  33,  as  falling  within  the  rule  in  Br.  Abr.  Corone, 
pi.  42,  that  a  man  who  has  been  arraigned  for  felony,  and  pleaded  not 
guilty,  cannot  afterwards  become  an  approver ;  and  therefore  it  was 
merely  the  Judge  declining  to  allow  the  prisoner  to  be  approver.  But 
in  Fitz.  Abr.  Corone  &  Pltes  del  Corone,  pi.  449.  the  case  is  abridged, 
and  the  reason  given,  is :  "  pur  ceo  que  Tenquest  ne  serra  discharge, 
mez  l^e  Gourte  lui  oyest  et  tiel  come  il  accuse  que  le  viscount  eux  fra 
endite  en  son  counte,  &c."  [Blackburn,  J. — That  passage  is  an 
authority  that  it  could  not  be  done  with  the  consent  of  the  Crown. 
Cbompton,  J. — There  is  no  objection  to  the  prisoner  withdrawing  his 

(a)  Carthew  465.     See  Chief  Justice  Eyre  and  Mr.  Justice  Tracy's  MS.  ootes  of  the  same 
ease,  and  observations  on  the  latter  in  Fost  24,  28. 

(6)  See  18  How.  St.  Tr.  415,  not«;  3  Cbitty's  Barn's  Justice  974,  29tb  ed.,  tit.  Jurort, 
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♦4.841  P^^^  *  ^^^^^  ^^  ^^^  suggested  *at  tLe  Old  Bailej  whether 
J  the  plea  could  be  withdrawn,  but  I  have  allowed  it  to  be  done."] 
In  The  King  v.  Jane  D — ,  1  Ventr.  69,  the  ground  of  the  discharge  of 
the  jury  was  "the  witnesses,  not  appearing,  were  suspected  to  be  tam- 
pered with  by  the  prisoner  f'  that  case  stands  on  the  rule  that  no  man 
can  take  advantage  of  his  own  wrong.  [Blackburn,  J. — Suppose  it 
was  discovered  that  the  prisoner  had  bribed  the  jury.  Crompton,  J. 
— ^It  would  be  difficult  to  aver  against  the  record ;  though  it  might 
amount  to  error  in  fact.]  There  is  nothing  on  this  record  to  justify 
the  Court  in  assuming  that  the  defendant  instigated  the  witness  not 
to  give  evidence.  The  record  states  that  the  Judge  ordered  the  jury 
to  be  discharged  '*  for  the  reasons  aforesaid,  and  for  no  other  cause 
whatever."  When  the  verdict  is  procured  by  the  misconduct  of  the 
prisoner  it  is  not  a  legal  verdict.  [Crompton,  J. — Suppose  that  by 
the  fault  of  a  third  party  there  is  no  verdict.]  If  it  is  not  by  the 
fault  of  the  prisoner,  it  does  not  come  within  the  principle  of  neces- 
sity. Even  if  a  witness,  by  collusion  with  the  prisoner,  gives  false 
evidence,  it  has  never  been  heard  that  the  jury  could  be  discharged. 
In  Hansen's  Case,  1  Ander.  Rep.  103,  26  Eliz.]^  at  the  Newgate  Ses- 
sions, the  jury  were  discharged  with  the  consent  of  the  prisoner,  which 
Foster,  J.,  iuz-Kinloch's  Case,  Foster  31,  thought  "ought  not  to  have 
been  done."  The  record  in  the  former  case,  upon  which  the  opinion 
of  the  Judges  was  taken  whether  the  prisoner  coidd  be  tried  again, 
stated  that  the  foreman  of  the  jury  answered  that  the  prisoner  was 
guilty,  and  the  other  jurors  said  they  were  not  agreed,  and  that  because 
the  said  verdict  appeared  to  the  Court  to  be  uncertain,  vicious  and 
♦^S"!  *^^sufficient  in  law,  *'Qu8Bsitum  est  de  prefat.  Thoma  Mansell 
^-'  si  velit  de  jurat,  praadict.  necnon  de  veredicto  suo  in  forma  pr»- 
dict.  reddito  exonerari  necne,  qui  dixit  quod  ipse  contentus  fuit  de  jurat, 
ilia  necnon  de  veredicto  suo  prsedict.in  forma  praedict.  reddit,  exonerari, 
et  sic  idem  Thomas  ex  assensu  suo  proprio  de  jurat,  predict,  per  Cur. 
hie  exoneratur.  [Crompton,  J. — I  should  conjecture  that  the  prisoner 
never  did  consent :  such  an  entry  was  often  made  when  it  was  the  act 
of  the  Court.]  In  that  case  the  jury  were  discharged  before  it  ap- 
peared that  the  disagreement  was  permanent.  In  The  King  v.  Taverner, 
3  Bulstr.  171,  173,  a  coroner's  jury  in  the  county  of  Hertford,  who 
would  not  agree  upon  a  verdict,  were,  it  seems,  discharged  by  autho- 
rity of  Flemming,  C.  J.,  who  was  then  attending  the  assizes  at  Hertford, 
which  would  have  been  unnecessary  if  the  coroner  had  an  inherent 
power  to  discharge  them.  Hanscom's  Case,  15  Car.  1,  cited  in  2  Hale 
P.  C,  ch.  41,  295,  296,  where  one  of  the  jury  wilfully  left  the  assize 
town,  was  a  case  of  necessity.  In  the  time  of  Car.  2,  a  practice  pre- 
vailed of  discharging  the  jury  by  reason  of  the  insufficiency  of  the 
evidence  produced,  or  in  the  power  of  the  counsel  for  the  Crown  to 
produce,  at  the  trial :  but  that  is  to  be  found  only  in  the  trials  of 
notorious  criminals,  or  in  the  state  trials,  and  may  have  been  adopted 
by  the  Judges  for  the  purpose  of  preventing  justice  being  defeated. 
[As  to  the  character  of  the  administration  of  justice  in  some  of 
those  trials,  they  cited  Hallam's  Constitutional  History  of  England, 
cl?.  xii.  vol.  2,  p.  294,  4to.  ed.]  The  passage  in  2  Hale  P.  C.  ch.  41, 
295,  is  the  only  authority  on  the  other  side.  [They  referred  to  the 
note,  ibid,  by  Serjeant  Wilson.]     The  resolution  of  the  Judges  iu 
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Perrar's  Case,  T.  Raym.  84,  may  have  been  intended  to  apply  to  such 
cases  of  *necessity  as  the  death  of  a  juror  or  the  disagreement  r^Ao^ 
of  the  jury,  and  it  is  said  by  Sir  T.  Raymond  to  be  ^'  contrary  ^ 
to  common  tradition,  which  hath  been  held  by  many  learned  in  the 
law."  [Crompton,  J. — The  common  tradition  may  have  arisen  from 
the  peculiarly  solemn  charge  to  the  jury  in  cases  of  felony — they  are 
sworn  to  make  true  deliverance ;  in  the  case  of  misdemeanor  they  are 
sworn  merely  to  try  the  issue.]  The  three  cases  in  Sir  John  Kelyng's 
Seports,  which  were  tried  at  the  Newgate  Sessions,  aftbrd  an  example 
of  the  mischief  and  injustice  which  might  ensue  if  a  Judge  haa  a 
power  of  discharging  the  jury  without  any  limit  and  without  appeal. 
In  Roberts's  Ca^e,  J.  Kelyn.  26,  upon  an  indictment  of  the  prisoner  as 
principal  in  a  burglary,  it  appearing  upon  the  evidence  that  he  was 
.  only  accessory  after  the  fact,  it  was  doubted  by  the  Judges  whether  he 
might  or  might  not  be  indicted  again  as  accessory,  and  therefore  to 
avoid  all  doubt  they  discharged  the  jury.  K  this  could  be  done,  the 
Judge  might  in  every  case  deprive  the  prisoner  of  the  benefit  of 
pleading  auterfois  acquit.  In  Gardiner's  Case,  J.  Kelyn.  46,  47,  which 
was  an  indictment  for  breaking  open  a  house  in  the  day-time,  the  jury 
were  discharged  by  reason  the  evidence  could  not  be  made  out  with- 
out the  examinations  taken  by  the  Lord  Mayor,  and  he  was  absent. 
In  Jones  and  Bever's  Case,  Id.  62,  on  an  indictment  for  burglary,  the 
Judges  agreed  that  they  might  have  discharged  the  jury  when  they 
saw  the  evidence  was  not  sufficient.  In  Whitebread  and  Fenwick^s 
Case,  7  How.  St.  Tr.  79,  119,  120,  311,  315-317,  who  were  tried  for 
high  treason,  with  Ireland  and  others,  on  the  first  trial,  there  being 
only  one  witness  against  them,  the  jury  were  discharged  of  them ;  and 
upon  the  second  trial  on  a  fresh  indictment,  Whitebread  took  the 
♦objection,  which  was  overruled  by  the  Judges,  but  is  now  r^ACt*? 
admitted  to  have  been  a  valid  objection,  that  he  was  put  upon  •- 
his  trial  the  second  time.  In  Rookwood's  Case,  13  How.  St.  Tr.  139, 
after  the  jury  had  been  sworn,  the  counsel  for  the  prisoner  took  several 
objections  to  the 'indictment,  and  Powell,  J.,  said,  p.  173,  "  You  should 
have  timed  your  motion  better;  for  certainly  now  the  jury  is  charged 
they  must  give  a  verdict  either  of  acquittal  or  conviction."  [They 
also  referred  to  the  observations  of  Sir  Thomas  Trevor,  Attorney- 
General,  in  Rookwood's  Case,  13  How.  St.  Tr.  166, 166,  and  of  Powell, 
J.,  in  Cook's  Case,  Ibid.  324,  and  Sir  Bartholomew  Shower,  Ibid.  321, 
322.]  If  the  discharge  of  the  jury  in  this  case  was  wrong,  the  sending 
the  case  down  to  trial  again  is  destructive  of  the  maxim  that  a  man 
cannot  be  put  on  his  trial  twice  for  the  same  offence.  The  reason 
given  in  2  Hale  P.  C.  296,  ch.  4,  in  favour  of  the  power  to  discharge 
the  jury,  is  a  strong  one ;  nevertheless  the  contrary  practice  has  been 
followed(a)  since  the  Revolution.  [Blackburn,  J. — Foster,  J.,  says 
it  was  done  '*  in  one  or  two  instances  since"  the  Revolution.  CooK- 
BUBN,  C.  J. — The  King  v.  Anne  Hawkins,  a  later  case  than  The 
King  V.  Perkins,  is  cited  in  Foster  38.  from  Mr.  Justice  Tracy's  MS. 
In  that  case  a  bill  of  indictment  for  burglary  was  preferred  against 
the  prisoner  for  breaking  into  the  house  of  S.,  and  it  appearing  on 
the  evidence  that  the  house  belonged  to  The  African  Company,  and 
that  the  apartment  of  S.,  an  officer  of  the  Company,  was  broken  into, 

(a)  Foster  30. 
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the  jury  were  diflcharged  of  that  indictment,  and  a  bill  was  preferred 
charging  the  burglary  in  the  house  of  The  African  Company ;  the 
Judges  were  of  opinion  that  the  prisoner  should  be  tried  upon  the 
properly  framed  indictment.]  In  that  case  the  Crown  exercised  the 
*4881  ^S^^  ^^  withdrawing  the  record.  *[Blackburn,  J. — That 
J  may  be  done  in  the  case  of  an  information,  but  can  it  be  done 
in  the  case  of  an  indictment  ?]  Five  cases  since  the  Revolution  in 
which  the  discharge  of  the  jury  was  held  to  be  wrong,  viz.,  The 
King  V.  Perkins,  Mich.  10  W.  3,  Carth.  465,  The  King  v.  Morgan, 
Hil.  9  G.  2,  and  The  King  v,  Jelf,  Trin.  7  G.  2,  2  Str.  984,  nom.  The 
King  v.  Jeflfe,  &c.,  were  cited  by  the  counsel  for  the  prisoner  in  Fost. 
24.  In  The  King  v,  Morgan,  which  was  an  indictment  for  perjury, 
and  The  King  v.  Jelf,  which  was  an  indictment  for  barratry.  Lord 
Hardwicke  refused  to  withdraw  a  juror  at  the  prayer  of  the  King's  . 
counsel.  In  the  latter  case,  as  reported  in  2  Str.  984,  nom.  The  King 
V.  JeflFs,  Lord  Hardwicke  held  that  there  was  a  difference  between 
cases  of  a  civil  nature  and  those  cases  in  which  the  punishment  might 
be  infamous,  as  the  pillory.  [Blackburn,  J. — The  terms  of  the 
report  lead  me  to  think  that  the  counsel  for  the  Crown  were  claiming 
the  prerogative  of  the  Crown  which  was  formerly  exercised  in  revenue 
causes  in  the  Exchequer,  and  is  referred  to  by  Lord  Denman  in  New.- 
ton's  Case,  13  Q.  B.  722.]  In  Kinloch's  Case,  Foster  22,  31,  Foster, 
J.,  and  the  Judges  who  concurred  with  him,  decided  nothing  but  the 
actual  point  then  before  the  Court,  that  where  the  prisoner  applies  for 
his  own  advantage  that  the  jury  may  be  discharged  it  may  be  done. 
In  such  a  case  the  maxim,  consensus  toUit  errorem,  applies;  and 
Foster,  J.,  p.  30,  expressly  excludes  the  question,  "whether  in  a 
capital'  case  the  Court  may  in  their  discretion  discharge  a  jury  after 
evidence  given  and  concluded  on  the  part  of  the  Crown,  merely  for 
want  of  sufficient  evidence  to  convict;  and  in  order  to  bring  the 
prisoner  to  a  second  trial,  when  the  Crown  may  be  better  prepared," 
♦4.8Q1  ^^^^^  shows  that  there  is  no  general  power  *in  the  Judge  to 
*-•  discharge  the  jury  on  the  ground  of  insufficient  evidence. 
[COCKBURN,  C.  J. — Mr.  Justice  Foster  takes  some  pains  to  shake  the 
old  doctrine,  in  order  to  bring  in  the  exception.]  If  the  rule  con- 
tended for  existed,  it  would  almost  have  been  a  preliminary  bar  to  the 
question  discussed  in  Kinloch's  Case,  Foster  16,  22.  [CocKBURN,  C. 
J. — In  that  case  the  discharge  of  the  jury  was  not  the  act  of  the 
Judge.  Blackburn,  J. — The  entry  set  out  in  p.  17,  is  "  Upon  the 
motion  of  C.  H.  Hamilton,  Esq..  &  .  .  .  .  Joddrell,  Esq.,  being  as- 
signed as  counsel  for  the  defendants  in  this  cause  and  by  their  consent, 
and  also  at  the  desire  and  request  and  by  the  consent  of  the  defend- 
ants now  at  the  bar  here,  and  also  by  the  consent  of  Mr,  Attorney- 
General  on  behalf  of  the  King,  It  is  ordered  by  the  Court  here,"  &c.] 
In  the  case  of  Elizabeth  Meadow,  Fost.  76,  1750,  at  the  Newgate 
Sessions,  the  prisoner  was  taken  in  labour.  In  the  case  of  John  Swan 
and  Eli25abeth  Jefferys,  Fost.  104,  S.  C.  18  How.  St.  Tr.  1194,  1197, 
the  prisoners  having  pleaded  not  guilty  to  an  indictment  for  murder, 
their  trial  was  postponed  to  the  next  assizes,  and  in  the  mean  time  the 
counsel  for  the  Crown  being  satisfied  that  Swan  was  in  the  actual 
service  of  the  deceased  at  the  time  the  murder  was  committed,  or  at 
least  when  the  design  was  first  laid,  thought  it  advisable  to  prefer 
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anotlier  bill  against  them,  charging  Swan  with  petty  treason  and 
Jefferys  with  murder ;  and  the^  prisoners,  being  arraigned  upon  this 
indictment,  pleaded  in  abatement  that  another  indictment  was  depend- 
ing for  the  same  oflfence ;  but  the  Judges  were  of  opinion  that  auter- 
fois  arraign  was  no  plea.  [Wightman,  J. — In  that  case  the  precedent 
in  Sir  William  Withipole's  Case,  Cro.  Car.  147,  was  followed.]  In 
The  *King  v.  Edwards,  4  Taunt.  309,  311,  S.  C.  3  Camp.  207,  r^.^a 
Russ.  &  Ry.  C.  C.  224,  where  a  juryman  fell  down  in  a  fit.  Lord  L  ^^^ 
EUenborough  observed,  "  The  rule  in  Blackstone  admits  the  excep- 
tion in  case  of  necessity,  which  comprehends  the  present  case."  In 
Conway  and  Lynch  v.  The  Queen,  7  Irish  Law  Rep.  149,  which  was 
a  case  of  disagreement  of  the  jury,  three  Judges,  against  the  opinion 
of  Crampton,  J.,  held  that  the  judgment  should  be  reversed ;  and  the 
judgment  of  Crampton,  J.,  only  amounts  to  this,  that  the  Judge  is 
competent  to  determine  without  review  when  the  time  for  discharging 
the  jury  has  arrived.  In  The  Queen  v.  Newton,  3  C.  &  K.  85,  S.  C. 
on  Habeas  s^rpus,  13  Q.  B.  716,  and  The  Queen  v.  Davison,  2  F.  & 
F.  250,  the  ground  of  discharge  was  permanent  disagreement  of  the 
jury.  There  are  two  modern  oases  in  which  the  question  has  arisen 
whether  a  Judge  has  lawful  power  to  discharge  the  jury  by  reason  of 
a  failure  or  insufficiency  of  the  evidence  on  the  part  of  the  Crown,  or 
of  the  refusal  of  a  witness  to  answer  questions.  In  The  King  v. 
"Wade,  1  Moo.  C.  C.  86,  before  any  witness  was  sworn,  the  counsel  for 
the  prisoner  desired  to  examine  the  prosecutrix  that  it  might  be  seen 
whether  she  understood  the  nature  of  an  oath,  and  it  appearing  that 
she  had  no  idea  of  a  future  state  of  rewards  and  punishments,  Bay- 
l^y»  J.,  ^discharged  the  jury,  that  she  might  have  an  opportunity  of 
being  instructed  upon  that  point ;  but,  a  doubt  having  occurred  to 
the  learned  judge  whether  he  had  done  right,  he  submitted  the 
point  to  the  consideration  of  the  Judges.  The  discharge  of  the  jury 
in  that  case  was  an  exercise  of  the  discretion  of  the  Judge,  but  the 
Judges  thought  the  discharge  improper.(a)  In  The  King  v.  Kells,  stated 
*by  Perrin,  J.,  in  Conway  and  Lynch  v.  The  Queen,  7  Irish  rt^Qi . 
Bep.  161,  162,  from  a  note  taken  by  himself,  the  prosecutrix  ^ 
of  an  indictment  for  rape,  when  about  to  be  sworn  as  a  witness,  was 
unable  to  give  evidence,  and  the  jury  were  discharged :  the  Judge 
laid  the  circumstances  of  the  case  before  the  Judges,  in  Dublin,  "who 
were  of  opinion  that  the  prisoner  could  not  be  again  tried  for  the  same 
offence."  In  Wharton  on  the  Criminal  Law  of  the  United  States,  3d 
ed.,  p.  263,  it  is  said :  "  By  the  constitution  of  the  United  States  it  is 
provided :  '  Nor  shall  any  person  be  subject  for  the  same  oflfence,  to 
be  twice  put  in  jeopardy  of  life  and  limb ;'  and  the  same  restriction, 
taken  from  the  Federal  constitution,  exists  in  the  constitutions  of 
most  of  the  States."  And  then  cases  in  five  of  the  different  States 
are  mentioned,  the  substance  of  which  may  be  summed  up  in  the 
decision  in  a  capital  case,(&)  in  the  State  of  Tennessee.  There  the 
jury  were  empannelled  on  Thursday  evening,  at  two  o'clock;  and 
were  kept  together  all  night,  and  at  nine  o'clock  the  next  morning, 
upon  their  declaring  they  could  not  agree,  the  Court  discharged  them : 
but  "  it  was  held  thAt  this  was  not  such  a  case  of  necessity  as  author- 


(a)  See  The  King  v.  White,  1  Leaoh.  C.  C.  430,  n.  (a). 
(6)  Mahal  a  r.  State,  10  Yerger,  532. 
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ized  the  Court  to  discharge  them.  It  was  out  of  the  power  of  the 
Court,  it  was  said,  to  discharge  them  without  consent,  except  in  east 
of  sickness,  insanity ,  or  exhaustion  among  themselves^  (p.  267.)  That  pro- 
*4921  P^3^^^^°^  °^*y  however  be  too  broad.(a)  *If  the  Judge  had  a 
.  J  discretion  to  discharge  the  jury,  it  would  have  been  unneces- 
sary to  resort  to  the  practice  of  fining  them ;  Doct.  and  Student,  ch. 
52 ;  or  carrying  them  in  carts  after  the  Judges,  The  King  v.  Ledging- 
ham,  1  Ventr.  97,  for  the  purpose  of  compelling  them  to  give  a  ver- 
dict.(t)  [CocKBURN,  C.  J. — The  doctrine  of  discharging  the  jury  on 
the  ground  of  necessity  appears  to  have  been  of  later  growth.]  If 
the  Judge  had  an  unlimited  discretion,  it  would  be  to  no  purpose  to 
set  out  on  the  record  a  statement  of  the  circumstances  under  which 
the  discretion  was  exercised,  as  was  done  iu  The  Queen  v.  Newton, 
8  C.  &  K.  86,  87,  92,  note  /,  and  as  Perrin  J.,  in  Conway  and  Lynch 
v.  The  Queen,  7  Irish  Law  Rep.  149,  160,  said  was  the  proper  course. 
[Blackburn,  J. — It  is  fair  towards  the  prisoner  that  the  circumstances 
should  be  put  on  the  record.  Crompton,  J. — ^And  to  explain  why  the 
new  process  is  issued.]  That  the  discretion  cannot  be  reviewed  is  au 
argument  against  its  existence.  The  exercise  of  it  might  condemn 
the  accused  to  perpetual  imprisonment  [CocKBURN,  C.  J. — That 
observation  applies  equally  to  the  power  of  postponing  a  trial.]  It 
shows  that  a  discretionary  power  ought  not  to  be  enlarged.  If  a 
sudden  impediment  occurs  which  can  be  removed,  the  Judge  may 
adjourn  the  hearing  of  the  case ;  though  that  power  was  formerly 
denied.  [They  cited  Lord  Delamere's  Case,  11  How.  St.  Tr.  510,  559, 
661 ;  Eyre,  C.  J.,  in  The  King  v.  Hardy,  24  How.  St.  Tr.  199,  414. 
and  in  The  King  v.  Home  Tooke.  25  How.  St.  Tr.  128, 132 ;  The  King 
V.  Wilkes,  19  How.  St.  Tr.  1127,  S.  C.  4  Burr.  2527,  before  LorS  Mans- 
*4.QqT  field ;  and  *The  King  v.  Stone,  6  T.  R.  527, 530,  before  Lord  Ken- 
^^^^  yon ;  The  King  v.  Edwards,  Russ.  &  Ry.  224,  S.  C.  4  Taunt.  309, 
311,  before  Lord  Ellenborough ;  The  King  v.  Wolfe,  1  Chit.  Rep.  401 
(E.  C.  L.  R.  vol.  18).  before  Abbott,  C.  J.]  In  The  Queen  v.  Tempest,  1 
F.  &  F.  381,  which  was  a  case  of  felony,  Watson,  B.,  said  that  he  had  no 
power  to  adjourn  the  case  until  the  arrival  of  the  next  railway  train, 
by  which  the  witnesses  were  expected.  [CocKBURN,  C.  J. — In  The 
Queen  v.  Wenborn,  6  Jur.  267,  after  the  witnesses  for  the  prosecution 
had  been  examined,  it  being  discovered  that  the  stolen  property  was 
not  ready  to  be  produced  for  the  inspection  of  the  jury,  Gurney,  B-, 
tried  other  cases  while  the  property  was  sent  for,  and  after  it  had 
been  brought  the  trial  of  the  prisoner  was  proceeded  with,  and  he 
was  found  guilty.  The  reporter  (p.  268,  note)  adds :  '*  The  practice 
adopted  in  this  case  is  frequently  followed  at  the  Central  Criminal 
Court.  Quaere,  as  to  its  propriety."]  There  is  no  case  in  which  there 
has  been  an  adjournment  from  one  day  to  the  next.  [Crompton,  J. — 
It  is  a  sacred  rule  that  the.jury  shall  not  separate  before  giving  their 

(a)  ''  In  each  of  the  foregoing  oaaes  the  opinion  of  the  Conrt  wu  founded  on  the  assampUon 
that  to  he  on  triAl,  within  the  meaning  of  the  constitution,  waa  to  he  in  jeopard/.  That  raoh 
IB  not  the  case,  but  that  on  the  contrary  no  man  is  in  jeopardy  until  yerdict  rendered,  has  been 
held  by  the  Supreme  Court  of  the  United  States,  by  Washington,  J.,  Story,  J.,  and  McLean,  J, 
sitting  in  their  several  circuita,  and  by  the  Courts  of  Massachusetts,  New  York,  Illinois,  Ken- 
tacky,  and  Mississippi."  Wharton  on  the  Criminal  Law  of  the  United  SUtea,  8d  ed.,  p.  368, 
eiting  U.  S.  v.  Perea  (5),  Wheaton  679. 

(6)  See  4  Bao.  Abr.  577  in  notis,  7th  ed.,  tiL  JuHm, 
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verdict.  Sappose  the  Judge,  after  charging  them,  allowed  them  to 
separate  at  night ;  after  the  verdict,  which  might  be  set  aside  on  error, 
would  there  not  be  a  venire  de  novo  in  the  case  of  a  misdemeanor,  as 
there  was  in  Campbell  v.  The  Queen,  11  Q.  B.  799,  814  (E.  C.  L.  R. 
vol.  63?)]  In  that  case  there  was  bad  jury  process.  [Crompton,  J. — 
Suppose  the  jury  do  an  illegal  act,  might  the  defendant,  say  that  he 
could  not  be  tried  again  ?]  If  the  defect  appears  on  the  record,  and 
entitles  him  to  reverse  the  judgment,  he  cannot  be  tried  again,  either 
by  a  venire  de  novo,  or  on  a  fresh  indictment ;  though,  if  the  indict- 
ment be  bad,  he  may.  [Cockburn,  G.  J. — *Suppose  a  verdict  r^Ac%A 
of  murder  on  an  indictment  for  manslaughter.]  If  the  jury,  ^ 
once  charged  and  sworn  on  a  good  indictment  for  any  offence,  find  a 
void  verdict,  or  are  discharged,  the  defendant  cannot  be  tried  again. 
In  civil  trials  the  Judge  cannot,  of  his  own  authority,  discharge  the 
jury  except  in  cases  of  disagreement.  [Cockburn,  C.  J. — Suppose  a 
Judge  did  discharge  the  jury  for  some  other  reason.]  There  would 
be  no  remedy ;  but  that  would  not  nullify  the  maxim  that  no  man 
shall  be  tried  twice  for  the  same  offence.  Further,  in  this  case  the 
question  is  whether,  if  in  the  course  of  the  trial  some  unexpected 
obstacle  occurs  which  deprives  the  prosecutor  of  his  means  of  proving 
the  case,  the  Judge  has  the  power,  at  the  instance  of  the  counsel  for 
the  prosecution,  and  without  the  consent  of  the  prisoner,  to  discharge 
the  jury.  There  is  a  broad  distinction  between  this  and  all  the  cases 
in  which  a  jury  has  been  discharged  on  the  ground  of  necessity,  real 
or  supposed.  In  this  case  the  Judge  acted  upon  the  statement  of  the 
counsel  for  the  Crown  as  to  the  want  of  other  evidence :  in  the  other 
cases  the  Judge  acts  on  what  is  before  him,  without  the  interference 
of  counsel  on  either  side,  and  then  he  necessarily  has  a  discretion. 

If  the  Judge  had  no  power  to  discharge  the  jury,  there  is  error  on 
the  record ;  and  whenever  there  is  error  on  the  record,  it  is  the  duty, 
in  the  first  instance,  of  the  Court  in  which  the  record  is,  and  in  the 
second  instance,  of  the  Court  of  error  to  reverse  the  erroneous  pro- 
ceeding. If  there  is  an  imperfect  entry  of  the  verdict,  so  that  the  issues 
are  not  decided,  a  venire  de  novo  is  awarded.  [Blackburn,  J.,  referred 
to  The  King  V.  Wilkes,  5  Burr.  2527.]  But  where  there  is  an  imperfect 
record,  so  that  it  will  not  support  the  judgment,  the  judgment  must 
*be  reversed,  and  the  prisoners  discharged:  The  Queen  v.  r^^q- 
Bourne,  7  A.  &  E.  58  (E.  C.  L.  R.  34).  [Blackburn,  J.— In  L  *^^ 
Traffbrd  v.  The  King,  in  error,  8  Bing.  204,  213  (E.  C.  L.  R.  21),  S. 
C.  2  Cr.  &  J.  265,  278,  where,  upon  an  indictment  for  a  nuisance 
there  was  a  defective  special  verdict,  the  Court  said,  "  under  these 
circumstances,  the  only  course  we  can  pursue  is  to  reverse  the  judg- 
ment which  has  been  given  for  the  Crown,  and  to  award  a  venire  de 
novo."  In  Campbell  v.  The  Queen,  11  Q.  B.  799  (E.  C.  L.  R.  63), 
upon  the  question  whether  a  venire  de  novo  might  issue,  Parke  B., 
delivering  the  judgment  of  the  Court  of  Exchequer  Chamber,  p.  839, 
drew  a  distinction  between  cases  of  felony  and  misdemeanor.]  This 
objection  being  on  the  record  is  as  much  ground  of  error  as  the  dis- 
allowance of  challenge  of  jurors  in  Mansell  v.  The  Queen,  in  error,  8 
E.  &  B.  54  (E.  C.  L.  R.  92).  That  the  improper  discharge  of  the  jury 
was  not  ground  of  error  would  have  been  an  answer  to  the  motion  in 
Kinloch's  Case,  Fost,  16,  22.    In  The  Queen  v.  Davison,  2  F.  &  F. 
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250,  the  Judges  did  not  decide  that  the  discharge  of  the  jury  was  not 
ground  of  error,  but  that  it  was  lawful,  and  therefore  there  was  no 
error.     [Crompton,  J. — Admitting  that  the  discharge  was  unlawful, 
they  held  that  it  was  matter  of  discretion.    Cocb:burn,  C.  J. — Pollock, 
C.  B.,  said  (p.  254),  ''We  are  of  opinion,  generally,  that  where  a 
Judge  has  exercised  his  discretion,  that  discretion  is  not  to  be  made 
the  subject  of  question.     It  cannot  be  ground  for  error,  nor  can  it  be 
traversed  before  a  jury."    Blackburn,  J. — In  Conway  and  Lynch 
V.  The  Queen,  7  Irish  Law  Rep.  149,  166,  Crampton,  J.,  argues  that 
if  tbe  discharge  was  wrongful,  whether  it  is  a  matter  of  discretion  or 
not,  it  is  not  ground  of  error.]     Crampton,  J.,  there  says:  *'It  is 
admitted  by  the  Crown  that  if  judgment  upon  the  demurrers  should 
*4.Qfi1   ^^^^^  *been  given  for  the  prisoners,  the  prisoners  were  entitled 
-'   to  a  judgment  of  acquittal,  just  as  if  the  pleas  in  question  had 
been  pleaded  to  a  new  indictment,  and  held  to  be  good  pleas ;  it  would 
have  been  useless  and  absurd  to  have  awarded  a  venire  de  novo,  since 
the  ruling  of  the  demurrer  for  the  prisoners  against  the  Crown  would 
have  decided  that  the  prisoners  should  never  be  tried  at  all;  and 
accordingly  the  case  has  been  argued  before  us  just  as  if  there  had 
been  a  new  indictment  found  against  the  prisoners,  and  the  special 
pleadings  upon  which  the  questions  before  us  ^rise  had  been  pleaded 
upon  that  new  indictment,"  and,  p.  167,  *'  Upon  this  statement  it  is 
impossible  not  to  see,  that  if  the  discharge  of  the  jury  under  the 
circumstances  stated  upon  this  record,  either  at  the  first  or  the  second 
assizes  of  the  year  1843,  now  entitles  the  prisoners  to  a  judgment  of 
acquittal  (as  is  claimed  for  them  by  this  writ  of  error),  their  defence 
upon  this  occasion,  though  not  formally,  is  substantially  the  well- 
known  defence  of  auterfois  acquit,  though  the  averment  of  the  record 
is,  that  the  prisoners  were  not  tried  either  at  the  first  or  the  second 
assizes ;  and  that  averment,  in  legal  construction,  cannot  be  contro- 
verted."    [Crompton,  J. — That  is,  if  the  discharge  of  the  jury  is  a 
bar,  the  Court  ought  not  to  award  a  venire  de  novo.     The  question 
is,  whether  the  discharge  of  the  jury,  even  assuming  it  to  have  been 
wrong,  is  equivalent  to  an  acquittal.     In  Newton's  Case,  13  Q.  B. 
716,  729,  731  (E.  C.  L.  R.  66),  Lord  Denman  and  Patteson;  J.,  thought 
that  it  was  not.     Suppose  the  Clerk  of  Assize  is  left  in  Court  to  take 
the  verdict,  which  he  cannot  legally  do,  would  there  be  a  termination 
of  the  proceedings,  or  is  it  more  than  an   abortive  proceeding?] 
Three  of  the  Judges  in  Conway  and  Lynch  v.  The  Queen,  7  Irish  Law 
Rep.  149,  held  that  the  discharge  of  the  jury  was  error,  and  that 
*4971   **      prisoners  were  entitled  to  judgment.     It  does  not  appear 
-•  what  the  form  of  the  judgment  was ;  probably  it  was  quod 
eat  sine  die;  but,  whatever  it  was,  it  would  prevent  the  prisoners 
being  put  upon  their  trial  again.       ,  Cur.  adv.  vuU, 

The  following  judgments  were  now  delivered: — 

CocKBURN,  C.  J. — I  am  of  opinion  that  this  rule  ought  to  be  dis- 
charged. I  adhere  to  the  view  expressed  by  the  Court  in  the  course 
of  the  argument,  that  if  we  could  see  our  way  clearly  to  the  conclur 
sion  that  the  Judge  in  discharging  the  jury  had  exceeded  the  limits 
of  his  judicial  authority,  and  also  could  see  that  the  discharge  of  the 
jury  operated  virtually  as  an  acquittal  of  the  defendant,  the  Court 
ought  not  to  allow  its  process  to  issue  with  a  view  to  a  second  trial, 
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and  the  rule  ought  to  be  made  absolute  to  enter  final  judgment  for 
the  defendant,  notwithstanding  that  course  might  place  the  Crown  in  a 
more  disadvantageous  position  in  bringing  error  on  such  judgment 
of  this  Court.  But  I  am  equally  clear  that  unless  the  Court  can  see 
its  way  conclusively  to  that  result,  we  ought  not  to  interfere  in  this 
stage  of  the  proceedings,  but  ought  to  leave  the  defendant  to  move  in 
arrest  of  judgment,  or  bring  his  writ  of  error,  if,  on  the  second  trial, 
he  should  be  found  guilty. 

Two  questions  present  themselves: — 1.  Whether  the  Judge  had 
authority  to  discharge  the  jury  under  the  circumstances  of  this  case. 
2.  Whether  the  effect  of  that  discharge  of  the  jury,  if  done  without 
authority,  entitles  the  defendant  at  once  to  the  judgment  of  this  Court 
that  he  go  without  day.  Upon  neither  of  these  propositions  is  my 
mind  in  such  a  state  of  conviction  and  *certainty  as  to  induce  r*4_Qo 
me  to  think  that  the  Court  ought  to  interfere  by  making  this  ^ 
rule  absolute.  On  the  contrary,  I  am  bound  to  say,  though  I  am  by 
no  means  desirous  that  this  should  be  considered  a  definite  opinion, 
that  the  inclination  of  my  mind  is  adverse  to  the  defendant  on  both 
points. 

First,  as  to  the  authority  of  the  Judge  to  discharge  the  jury.  It  is 
impossible,  after  the  argument  which  we  have  heard,  and  the  autho- 
rities which  have  been  brought  before  us,  not  to  feel  that  the  law  9n 
that  subject  is,  to  a  certain  extent,  in  an  undefined  condition.  I 
apprehend  that  in  no  part  of  our  procedure  has  the  practice  of  the 
Courts  more  fluctuated  than  in  relation  to  the  practice  of  the  dis- 
charge of  the  jury  in  criminal  trials.  If  we  go  back  to  the  authority 
of  Lord  Coke,  he  states,  in  most  positive  and  unqualified  terms,  that 
"a  jury  sworn  and  charged  in  case  of  life  or  member,  cannot  be 
discharged  by  the  Court  or  any  other,  but  they  ought  to  give  a  ver- 
vict."(«)  It  is  clear  that  does  not  embrace  several  of  the  cases  in 
which  it  is  admitted,  on  all  hands,  that  according  to  modern  practice 
a  jury  may  be  discharged.  Lord  Coke  notices  neither  the  death  nor 
the  illness  of  a  juror.  It  was  pointed  out  by  Mr.  MelUsh,  in  his 
lucid  and  able  argument,  that  Lord  Coke  must  be  considered  as  not 
including  those  cases,  because  the  jury  would  be  considered  as  dis- 
charged by  the  force  of  circumstances,  inasmuch  as  it  would  be 
reduced  by  the  loss  of  one  of  its  members  below  the  lawful  number. 
But  it  is  further  to  be  observed  that  Lord  Coke  takes  no  notice  of 
other  cases  in  which  it  is  admitted  now  that  a  jury  would  be  properly 
discharged,  e.  g.,  at  the  desire  of  the  accused,  with  the  consent  of  the 
prosecution,  or  the  case  (now  of  common  occurrence)  of  an  impossibility 
*of  their  agreeing  on  their  verdict.  And  if  we  go  back  to  the  ru^Qo 
period  at  which  Lord  Coke  wrote,  we  see  that  the  object  of  the  '- 
coercion  to  which  juries  were  then  subjected  was,  by  duress,  to  enforce 
unanimity.  Hence  the  practice  even  of  taking  juries  in  carts  to  the 
confines  of  the  county,  and  keeping  them  together  for  the  purpose  of 
compelling  them  to  give  a  veraict,  no  matter  at  how  much  personal 
inconvenience  and  suffering,  and  not  discharging  them  until  the  juris- 
diction of  the  Judge  was  at  an  end.(6)    If  then  this  was  the  law  at  the 

(a)  Co.  Litt  227  6. 

(b)  It  is  eommonly  believed  that  the  object  of  the  law  in  enabling  a  Judge  to  take  a  jury 
about  with  him  in  carts  is  to  inflict  a  punishment  and  indignity  on  them  for  not  giving  a  ver- 
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*5001  *^°^®  ^^  ^^^^  Coke,  it  has  undergone  many  most  important 
J  *change8.  But  perhaps  it  may  be  a  question  whether  Lord 
Coke  is  well  founded  in  laying  down  the  law  in  the  positive  terms  in 
which  he  stated  it.  For  looking  at  the  passage  in  Doctor  and  Student, 
Dial  ii.  ch.  52,  referred  to  in  the  argument,  and  at  the  conclusion  of 
Mansell's  Case,  Anders.  108^  we  are  led  strongly  to  surmise  that  a 
different  practice  existed  before  the.  time  in  which  Lord  Coke  wrote. 
It  is  observable  that  he  founds  his  doctrine  on  a  single  case;  and  it  is 
impossible  not  to  think  that  Mr.  Justice  Foster  was  right  in  saying 
that  that  case  does  not  warrant  the  conclusion  of  Lord  Coke.  At  all 
events,  it  seems  that  at  a  comparatively  recent  period  after  Lord  Coke, 
the  doctrine  as  laid  down  by  him  in  1  Inst.  227  b,  and  8  Inst.  110, 
was  not  recognised  as  the  true  doctrine  of  the  Judges ;  for  we  find 
from  the  express  statement  of  Lord  Hale,  2  Hale,  P.  C.  294-6,  ch.  41, 
that  not  only  at  the  Old  Bailey,  the  great  criminal  Court  of  this 
country,  but  on  the  circuits,  it  was  the  habit  and  practice  of  Judges, 
where  the  prosecution  failed  for  want  of  proof,  to  discharge  the  jury, 
in  order  that  an  opportunity  might  be  given  of  supplying  the  defi- 
ciency. One  of  two  things  is  clear.  Either  the  proposition  of  Lord 
Coke  on  this  subject  was  not  considered  by  the  Judges  who  imme- 
diately followed  him  as  the  true  exposition  of  the  law,  or  was  not 
considered  a  rule  of  positive  law,  but  of  practice  and  procedure,  sub- 
ject to  variation  by  the  authority  vested  in  the  Courts  to  regulate 
their  own  practice.  For  there  can  be  no  doubt  that  what  has  been 
described  in  the  course  of  this  argument  and  elsewhere  as  a  tyrannical 
practice  in  the  time  of  the  Stuarts,  was  a  practice  anterior  by  many 
years  to  the  time  when  its  abuse  caused  it  to  be  brought  into 
*50n  ^^®^^i^^'  ^^^  though,  in^  the  case  of  Whitebread  and  *Fen- 
-'  wick,  7  How.  St.  Tr.  315,  this  practice  of  discharging  the  jury, 
for  the  purpose  of  furthering  the  administration  of  justice  and  pre- 
venting its  frustration,  was  converted  into  an  engine  of  party  and 
political  oppression  by  Chief  Justice  Scroggs  and  his  fellow  Justices, 

{ret  it  is  a  mistake  to  say  that  Scroggs  and  his  associates  violated  the 
aw  when  Whitebread  and  Fenwick  were  put  on  their  trial  a  second 
time ;  they  only  did  what  Lord  Hale  and  other  most  virtuous  Judges 

diet.  ThU,  however,  has  been  disputed  by  Lord  Lyndhant,  in  the  debate  which  took  place  in 
the  Houie  of  Lords,  March  39,  1869  (Hansard's  Parliamentary  Debatee,  8d  series,  vol.  153,  p. 
1020),  on  a  bill  brought  in  by  Lord  Campbell  to  render  unanimity  in.  the  jury  nnnecensary  in 
oivil  oases.  After  observing  that  the  impression  arose  from  a  note  to  a  ease  in  the  Year  Book, 
where  eleven  jurymen  bad  agreed  and  one  dissented,  his  Lordship  proceeds  as  foUoi^s :  '*  The 
*  person  who  reports  what  took  plaoe  on  that  occasion  has  a  note,  saying,  that  in  the  course  of 
the  discussion  the  Judges  said  that  if  the  jury  oould  not  agree  the  Judges  should  have  taken 
them  with  them  in  a '  carr'  until  they  agreed.  The  word  mentioned  is  a  French  word  abbre- 
viated, which  has  been  mistranslated.  What,  let  me  ask,  was  the  mode  of  travelling  in  those 
days  ?  On  horseback,  or^  if  not  on  horseback,  in  covered  wagons.  Coaches  and  carriages  wers 
■ot  in  use  for  200  years  afterwards.  The  proper  translation  of  this  word  was,  that  it  was  the 
duty  of  the  Judges  to  have  carried  those  gentlemen  with  them  in  covered  wagons  until  they 
oame  to  an  agreement,  . .  .  The  word  is  earr.,  an  abbreviation  for  carreo,  which  means  a  wagon 
going  on  four  wheels,  and  covered  with  a  cloth."  The  passage  here  alluded  to  is  to  be  found 
in  41  Assis.  pi.  11,  and  is  as  follows :  "  Nota,  q.  les  Justic  dis.  qu'ils  duissent  av.  oarrie  TAssise 
ove  eux  en  eharr.  tanq.  ils  fnssent  accord.,  ko."  It  is  worthy  of  observation  that  the  report  of 
the  same  ease,  when  it  was  afterwards  moved  in  banc  41  Bd.  3,  31  A.,  makes  no  allusion  to  the 
subject  Lord  Lyndhurst  also  states  that  "There  is  no  instance  to  be  found  in  the  Judicisl 
history  of  this  country  in  which  a  jury  have  been  carried  round  a  circuit  in  a  cari*'  According 
to  the  statement  of  counsel,  however,  in  Conway  and  Lynch  v.  The  Queen,  7  Irish  Law  Re- 
ports 149, 156,  it  has  been  donb  in  Ireland  within  living  memory. 
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had  treated  as  the  law,  and  administered  as  such.  But  I  can  quite 
understand  that  in  consequence  of  the  abuse  of  the  judicial  authority, 
as  an  instrument  of  tyrannical  oppression  in  such  a  case,  the  Judges 
would  consider  whether  the  benefit  to  be  obtained  by  preventing  the 
occasional  defeat  of  justice  was  not  bought  at  too  dear  a  cost,  seeing 
the  abuse  to  which  it  was  liable.  And  thence  arose,  no  doubt,  the 
consultation  of  the  Judges  to  which  Lord  Holt  referred,  when,  in 
Perkin's  Case,  Carth.  465,  he  stated  the  law  as  the  Judges  had  agreed 
it  should  in  future  be  administered.  Whether  that  was  upon  a  review 
of  the  authorities  in  the  profession,  and  a  preference  of  Lord  Coke's 
view  to  that  which  was  adopted  between  his  time  and  the  time  of  the 
Revolution,  or  whether  it  was  matter  of  regulation  among  the  Judges 
as  matter  of  policy,  it  is  extremely  difficult  to  say.  Much  may  be 
said  on  both  sides  of  that  question.  As  Lord  Hale  points  out,  it  is 
sometimes  a  great  scandal  and  lamentable  thing  that  from  some 
defect  of  evidence,  which  might  easily  be  supplied  by  the  prosecution, 
criminals  should  escape  punishment,  it  being  plain  that  a  single  case 
of  escape  from  punishment  on  manifest  though  not  legally  proved 
guilt,  is  of  most  mischievous  consequence.  On  the  other  hand,  in 
many  instances  the  practice  of  discharging  *juries  without  ^♦c/^o 
giving  verdicts  may  become  the  means  of  imposing  great  hard-  ^ 
ship  and  oppression  upon  prisoners,  especially  of  the  lower  class,  who 
may,  on  one  occasion,  have  the  means  of  obtaining  legal  assistance 
and  bringing  their  witnesses,  and  on  a  second  trial  may  be  without 
those  means;  therefore  I  think  the  practice,  established  after  the 
Revolution,  and  which  has  existed  from  that  time  to  the  present,  is 
the  better  one,  and  ought  to  be  adhered  to.  But  the  question  is, 
whether  it  is  a  rule  of  positive  law,  or  a  rule  of  practice ;  and  then 
arises  another  question,  is  it  open  to  exceptions,  and  does  the  present 
case  come  within  any  such  exception  ?  The  law  has  been  different, 
and  has  fluctuated  at  different  periods,  for  it  is  plain  that  even  the 
resolution  of  the  Judges,  as  stated  by  Lord  Holt,  Carth.  465,  is 
not  conformable  to  the  practice  which  has  prevailed  at  subsequent 
periods ;  for  Lord  Holt  states  three  propositions : — "  1.  That  in  capital 
cases  a  juror  cannot  be  withdrawn,  though  all  parties  consent  to  it. 
2.  That  in  criminal  cases,  not  capital,  a  juror  may  be  withdrawn,  if 
both  parties  consent,  but  not  otherwise.  3.  And  that  in  all  civil 
causes  a  juror  cannot  be  withdrawn,  but  by  consent  of  all  parties." 
The  first  proposition  was  overruled  in  the  case  so  much  adverted  to, 
Kinloch's  Case,  Fost.  16,  2^,  27,  in  which  a  juror  was  withdrawn 
because  the  prisoner  desired  it,  and  the  Crown  consented.  I  see  no 
difference  between  the  prisoner  desiring  and  the  Crown  consenting, 
and  the  Crown  desiring  and  the  prisoner  assenting,  if  the  prisoner 
considers  that  it  will  be  for  his  benefit.  I  cannot  understand  a  prin- 
ciple such  as  that  contended  for  on  the  part  of  the  defendant,  that 
there  should  be  this  authority  if  the  prisoner  initiates  the  application 
and  the  Crown  *consents,  but  not  if  the  Crown  initiates  it  and  r*eAQ 
the  prisoner  assents  to  it.  But  the  jSrst  proposition  stated  by  ^ 
Lora  Holt  would  embrace  the  state  of  things  which  arose  in  Kinloch's 
Case,  Fost.  16,  22,  27,  for  there  was  the  consent  ojF  both  the  prisoner 
and  the  Crown.  The  other  propositions  stated  by  Lord  Holt  extend 
to  cases  of  necessity  and  the  case,  which  I  may  call  a  case  of  quasi 
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necessity,  where  the  jury  are  discharged  because  they  cannot  agree. 
It  is  said  that  that  is  a  case  of  necessity  too.  I  cannot  agree  in  that. 
If  by  necessity  is  meant  physical  necessity,  namely,  that  the  jury  must 
be  discharged  from  inability  to  perform  their  functions  as  a  jury, 
because  it  would  be  inhuman  to  keep  them  together  longer,  there  are 
many  cases  now  in  which  we  discharge  juries  where  that  does  not 
arise.  And  if  I  understand  Sir  Fiizroy  Kelly  aright,  he  admits  that 
if  a  Judge  is  satisfied  that  it  is  impossible  that  the  jury  can  agree,  he 
has  authority  to  discharge  them.  I  quite  agree  that  a  Judge  is  not  to 
wait  until  jurymen  are  exposed  to  danger  by  progtrated  strength  of 
body  and  mind,  and  until  there  arises  the  chance  of  conscience  and 
conviction  being  given  up  for  the  sake  of  release  from  suffering.  Our 
ancestors  thought  difierently ;  they  did  not  mind  how  unanimity  was 
produced ;  but  I  think  that  in  our  days  that  doctrine  would  not  be 
acted  upon.  Therefore  I  say  that  the  statement  of  Lord  Holt  is  not  in 
conformity  with  modern  practice.  We  have  a  third  statement  of  the 
law  in  Blackstone  Com.  vol.  4,  p.  360,  *'The  jury  cannot  be  discharged 
(unless  in  cases  of  evident  necessity)  till  they  have  given  in  their 
verdict."  I  say  that  is  not  a  true  exposition  of  the  law  as  practised 
in  our  time.  We  do  take  upon  ourselves,  without  the  consent  of  the 
*5041  P^^*^^>  \iO^  in  civil  and  criminal  cases,  to  discharge  the  jury 
-'  *when  we  are  satisfied  that  they  have  fully  considered  the 
case  and  cannot  agree ;  and  I  hope  no  Judge  will  shrink  from  taking 
that  course;  for,  if  a  jury  cannot  agree,  we  ought  not  to  coerce  them 
by  personal  suffering,  nor  ought  we  to  expose  parties  to  the  danger 
of  a  verdict  which  is  not  the  result  of  conviotion  in  the  minds  of  the 
jury,  but  produced  by  suffering  of  mind  or  body. 

At  the  same  time,  while  I  point  out  these  fluctuations  of  our  law,  I 
entirely  concur  in  this,  that  upon  the  whole  the  rule  (whether  of  law 
or  practice),  that  a  jury  shall  not  be  discharged  at  the  instance  of  the 
prosecutor,  in  order  to  enable  him  to  obtain  evidence  of  which  at  the 
trial  there  is  a  failure,  is  a  sound  and  salutary  rule,  and  ought  not  to 
be  departed  from.  Whether  it  be  positive  law,  or  practice  made  by 
the  Judges  in  the  time  of  Lord  Holt,  is  comparatively  of  little  im- 
portance ;  it  has  been  the  uniform  practice  of  the  judicial  authorities 
from  that  time  to  this ;  and  a  rata  praxis  like  that  becomes  equal  to 
part  of  the  law,  which  no  Judge  ought  to  depart  from,  and  if  found  to 
be  inexpedient  for  the  administration  of  justice,  it  should  be  altered 
by  an  Act  of  the  Legislature,  and  not  by  the  resolution  of  a  body  of 
Judges,  still  less  by  the  act  of  an  individual  Judge. 

But  I  should  be  extremely  unwilling  to  say  that  there  may  not  be 
cases  in  which  there  may  not  be  superadded  to  a  defect  of  evidence 
some  additional  circumstance,  calling  for  the  exercise  of  authority  on 
the  part  of  Judges  to  prevent  justice  from  being  defeated ;  and  I  am 
therefore  exceedingly  reluctant  to  lay  down  that  the  above  is  a  posi- 
tive law  as  stated  by  Lord  Holt.  In  the  course  of  the  argument  I  put 
the  case  of  a  witness  either  kept  away  from  Court,  or  present  and 
refusing  to  give  evidence  in  consequence  of  being  tampered  with  by 
♦5051  *^®  *prisoner  or  the  accused,  and  justice  thereby  in  danger  of 
-'  being  frustrated.  I  am  not  prepared  to  say  that  in  such  a  case 
the  Judge  may  not  interpose,  by  virtue  of  his  judicial  authority,  to 
prevent  the  scandalous  frustration  of  justice  by  an  acquittal  under 
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such  circumstances.  I  put  the  case  more  than  once  and  did  not  hear 
an  answer  to  it.  Even  Mr.  lieUish,  with  his  clear  logical  mind  and 
ability  ««  a  disputant,  did  not  grapple  with  that  case.  It  may  be  said 
that  it  is  better  there  should  be  a  defeat  of  justice,  however  incon- 
venient to  tribunals  and  the  public,  rather  than  that  a  great  principle 
of  safety  should  be  removed;  it  was  urged  that  though  no  man,  even 
'  in  his  wildest  dreams,  would  impute  the  possibility  of  corruption  to 
English  Judges,  «till  Judges  might  be  rash,  vain,  or  impatient,  and  so 
lend  themselves  to  opp>ression.  I  am  not  influenced  by  any  such  idle 
Apprehension.*  I  have  been  some  years  at  the  bar  and  on  the  bench, 
;and  have  seen  much  of  the  administration  of  justice ;  and  I  never  saw 
a  Judge,  from  rashness,  vanity,  or  impatience,  lend  himself  to  oppres- 
:sicm,  or  do  anything  not  right,  to  his  knowledge  and  belief^  between 
the  Crown  and  the  party  accused.  It  would  not  be  becoming  in  me 
to  vindicate  myself  ftom  such  an  offensive  imputation,  but  as  regards 
those  with  whom  I  have  had  the  honour  to  act  in  this  or  any  other 
•Court,  I  must  «ay,  that  I  am  persuaded  the  bar  of  England  will  at 
once  repudiate  the  notion  of  any  dc^nger  to  the  accused  from  the  rash- 
ness, the  vaaity,  or  the  impatience  of  Judges.  Impatience  there  may 
1)0  sometimes;  the  question  is  whether  it  is  not  an  honest  and  well 
justified  iimpatience ;  as  when  elaborate  argument  is  wasted  on  im- 
material or  undisputed  propositions,  or  when,  material  matters  being 
in  question,  time  is  occupied  with  idle  common-place  declamation,  or 
when  arguments  are  repeated  again  *and  again  to  the  waste  of  r^cng 
the  time  of  the  Court,  which  is  the  time  of  the  suitors  and  the  ■■ 
oountry.  Therefore  I  am  not  prepared,  either  as  matter  of  law,  or  of 
expediency,  to  give  up  the  judicial  authority  of  the  Judge  presiding 
at  a  criminal  trial,  in  a  case  when  justice  is  being  frustrated  by  the 
act  of  prisoner,  or  by  something  in  which  he  concurs  and  co-operates, 
to  prevent  justice  from  being  defeated  by  postponing  the  trial  and  dis- 
•charging  the  jury.  , 

That  brings  us  to  this  question,  whether  there  are  cases  in  which, 
independently  of  the  concurrence  of  the  accused  in  the  means  whereby 
justice  would  be  frustrated,  the  Judge  would  be  justified  in  exercising 
that  authority.  And  we  must  take  it  here  that  in  the  act  by  which 
justice  was  about  to  be  defeated  (because,  though  we  must  not  assume 
that  the  prisoner  was  guilty,  yet  justice  was  frustrated  by  the  inquiry 
"being  stopped),  the  accused  was  not  a  co-operating  party  with  the 
witness;  and  therefore  the  question  is  whether,  assuming  that  the 
Judge  has  authority  to  discharge  the  jury,  this  was  a  case  in  which  it 
would  be  properly  exercised.  The  inclination  of  my  opinion  is  that, 
if  my  brother  Hill  had  the  authority,  this  was  a  case  in  which  it  was 
not  fit  to  exercise  it.  There  may  be  a  difierence  of  opinion  on  that 
point,  and  it  is  not  necessary  to  decide  it.  This  is  one  of  those  cases 
on  the  confines.  But  this  I  know,  that  a  more  cautious  or  conscien- 
tious Judge  never  sat  upon  the  bench :  and,  as  he  only  doubted  his 
l^al  power,  and  entertained  no  doubt  as  to  this  being  a  fit  case  for  its 
exercise,  far  be  it  from  me  to  say  that  he  acted  wrongly. 

The  second  question  presents  even  greater  difficulty  in  the  way  of 
the  defendant.     Assuming  that  the  Judge  had  *not  this  power,   r^K^t^tj 
or  that  he  exercised  it  improperly,  the  question  is,  whether  ^ 
what  he  has  done  amounts  to  an  acquittal  of  the  defendant    and 
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entitles  him  to  have  judgment  entered  up  as  if  he  had  been  acquitted. 
On  this  I  can  add  nothing  to  the  conclusive  reasoning  of  Crampton, 
J.,  in  Conway  and  Lynch  v.  The  Queen,  7  Irish  Law  Rep.  149,  165, 
on  which  so  much  observation  has  been  made.  There  is  no  instance 
of  such  a  plea  as  this,  except  in  this  cade  and  that.  It  may  be  said 
with  truth  that  may  be  because,  since  the  practice  established  in  the 
time  of  Lord  Holt,  juries  have  not  been  discharged,  and  therefore  the 
occasion  for  such  a  plea  has  not  presented  itself.  On  the  other  hand, 
the  only  pleas  known  to  the  law  of  England  to  stay  a  man  from  being 
tried  on  an  indictment  or  information  (and  we  must  consider  this  as 
if  it  was  a  fresh  information,  and  the  defendant  had  pleaded  to  it  the 
facts  stated  on  the  record)  are  the  pleas  of  auterfois  acquit  and  auter- 
fois  convict,  and  it  is  clear  that  this  statement  of  facts  amounts  to 
neither.  It  is  said  that  a  man  is  not  to  be  tried  twice,  and  is  not  a 
second  time  to  be  put  in  jeopardy ;  and  that  that  applies  equally  to 
this  case  as  to  a  case  where  a  man  has  been  convicted  or  acquitted. 
In  that  I  cannot  concur;  and  the  reasoning  of  Crampton,  J.,  is  conclu- 
sive on  that  subject.  When  we  talk  of  a  man  being  twice  tried,  we 
mean  a  trial  which  proceeds  to  its  legitimate  and  lawful  conclusion  by 
verdict ;  and  when  we  speak  of  a  man  being  twice  put  in  jeopardy, 
we  mean  put  in  jeopardy  by  the  verdict  of  a  jury ;  and  he  is  not  tried 
nor  put  in  jeopardy  until  the  verdict  is  given.  If  that  is  not  so,  then 
in  every  case  of  a  defective  verdict  a  man  could  not  be  tried  a  second 

*5081  *^°^® '  *^^  y®*  *^*  ^^  ^^^^  known  that,  though  a  jury  have  pro- 
-'  nounced  upon  the  case,  yet,  if  their  verdict  be  defective,  it  will 
not  avail  the  party  accused  in  the  event  of  his  being  put  on  his  trial 
a  second  time.  Therefore,  in  my  humble  judgment  (though  it  is  noi 
necessary  to  decide  the  point),  as  at  present  advised,  I  cannot  come 
to  the  conclusion  that  there  has  been,  in  this  case,  a  trial,  or  that  the 
accused  has  been  put  in  jeopardy,  or  put  in  the  position,  either  in 
fact  or  in  law,  of  a  man  who  has  been  once  acquitted,  and  who,  having 
been  once  acquitted,  cannot  be  put  on  his  trial  a  second  time. 

This  being  my  view,  and  having  given  all  the  attention  I  could  to 
this  case,  though  I  do  not  wish  it  to  be  understood  as  a  final  and  set- 
tled conclusion,  I  only  say  that  in  this  state  of  things  we  ought  not 
to  interpose,  and  that  is  all  we  have  to  decide.  It  may  be  a  hardship 
on  the  accused  that  he  should  be  again  put  on  his  trial,  when,  perhaps, 
on  this  record  being  finally  made  up  and  taken  to  a  Court  of  error, 
it  may  be  held  he  ought  not  to  have  been  tried  a  second  time ;  but  we 
cannot  help  that.  Ppssibly  this  may  be  the  only  case  in  which  such 
a  question  will  present  itself,  because,  if  it  is  taken  to  a  Court  of  error, 
we  shall  have  the  point  definitely  settled  whether  the  defendant  in  an 
indictment  or  information,  upon  the  trial  of  which  no  verdict  was 
given  one  way  or  the  other  because  the  jury  were  discharged,  is  enti- 
tled to  have  that  discharge  operate  as  an  acquittal,  so  as  to  entitle 
him  to  final  judgment. 

But  are  we  at  the  present  moment,  and  in  the  present  state  of  the 
record,  bound  to  prevent  this  case  going  to  its  final  conclusion  ?  I 
think  that,  unless  we  can  clearly  see  that  the  defendant  is  entitled 
to  be  treated  as  if  he  had  been  acquitted,  we  cannot,  with  propriety, 
^^^Q-|  interfere.  By  *making  this  rule  absolute,  we  may,  though 
^    J   the  inclination  of  my  opinion  is  the  other  way,  deprive  the 
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Crown  of  the  opportunity  of  taking  the  case  to  a  Court  of  error. 
Therefore  I  am  of  opinion  that  this  case  must  take  its  course  like 
other  cases  in  which  a  Judge  may  have  erred,  if  indeed  he  has  erred. 
In  some  cases  there  may  be  no  remedy  except  in  the  event  of  a  result 
fatal  to  the  accused  oft  the  second  trial,  which  might  give  him  an 
equitable  ground  for  a  pardon  by  the  Crown,  if  serious  doubt  should 
be  entertained  as  to  the  propriety  of  the  discharge  of  the  jury  on  the 
first  trial.  But  in  this  case  the  defendant  will  have  the  opportunity 
of  taking  the  opinion  of  a  court  of  error  on  that  point,  if  the  result 
of  the  second  trial  should  be  against  him. 

Therefore  this  rule  must  be  discharged. 

WiGHTMAN,  J. — In  a  case  of  this  importance,  I  could  have  wished 
for  a  longer  time  to  consider  the  many,  and  not  always  concurring, 
authorities  that  have  been  cited  upon  the  argument ;  but,  as  time  is 
of  importance  in  this  case,  I  have  given  them  the  best  consideration 
that  I  can. 

The  two  great  questions  that  were  argued  before  us,  were,  1st, 
whether  the  Judge  was  warranted  in  discharging  the  jury  in  this  case ; 
and,  secondly,  whether,  if  he  was  not,  the  defendant  could  again  be 
put  upon  his  trial,  and  this  Court  award  a  venire  de  novo ;  or  whether 
the  defendant  was  entitled,  upon  the  matter  appearing  upon  the 
record,  to  judgment  quod  eat  sine  die.  It  appeared  by  the  record 
that  the  defendant,  being  charged  with  a  misdemeanor,  pleaded  not 
guilty ;  that  a  jury  was  impannelled  and  sworn  to  try  that  issue,  and 
that,  because  a  material  and  necessary  witness  for  the  Crown  refused 
to  *give  evidence,  the  Judge,  at  the  request  of  the  prosecutor's  (■♦51  a 
counsel,  discharged  the  jury  from  giving  any  verdict.  '■ 

Upon  the  first  point,  whether  the  Judge  was  warranted  in  discharg- 
ing the  jury  under  the  circumstances  stated  upon  the  record,  a  great 
many  cases  were  cited  in  argument,  some  in  which  the  jury  had  been 
discharged  in  criminal  cases  upon  ground  nearly  similar  to  that  in  the 
present  case,  and  others  in  which  the  jury  had  been  discharged  upon 
the  ground  of  necessity,  as  upon  the  illness  of  a  juryman,  or  of  the 
prisoner,  orpther  circumstances  occurring,  which  rendered  the  further 
proceeding  with  the  case  impracticable;  and  it  was  said,  and  I  believe 
correctly,  that  in  no  instance  had  the  jury  been  discharged  under 
such  circumstances  as  in  the  present  case  since  the  Revolution. 

The  cases  will  all  be  found  collected  in  the  report  of  the  case  of 
Conway  and  Lynch  v.  The  Queen,  7  Irish  Law  Rep.  149,  and  were 
all  commented  upon  in  the  argument.  In  Kinloch's  Case,  Foster  16, 
22,  Mr.  Justice  Foster,  in  his  judgment,  p.  29,  reviews  and  comments 
upon  the  cases  and  the  law  upon  this  point,  and  expresses  a  strong 
opinion  against  the  propriety  of  the  Court  in  its  discretion  discharging 
a  jurv  after  evidence  given  and  concluded  on  the  part  of  the  Crown, 
merely  for  want  of  sufiicient  evidence  to  convict,  but  refrains  from 
giving  any  opinion  as  to  the  propriety  of  such  a  course,  where  undue 
practices  have  been  used  to  keep  witnesses  out  of  the  way,  or  where 
witnesses  have  been  prevented  from  giving  evidence  by  sudden  and 
unforeseen  accidents.  The  case  nearest  to  the  present  which  has 
occurred  in  modern  times  of  which  I  am  aware,  is  that  of  The  King 
V,  Wade,  1  Moo.  C.  C.  86,  in  which  the  prosecutrix,  in  a  trial  for  a 
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*^in  ^*P^'  when  slie  *came  to  be  sworn  as  a  witness,  appeared  to  be 
J  wholly  ignorant  of  the  nature  and  obligation  of  an  oath,  and 
the  Judge  before  whom  the  trial  occurred  discharged  the  jury  in  order 
that  the  witness  might  be  instructed  as  to  the  matters  upon  which  she 
was  deficient,  but  he  reserved  the  propriety  o<  the  discharge  of  the 
jury  for  the  consideration  of  the  Judges,  who  all,  with  the  exception 
of  two  who  were  absent,  were  of  opinion  that  the  discharge  of  the 
jury  was  wrong,  and  that  the  prisoner  ought  to  have  been  acquitted; 
and  a  pardon  was  recommended.  It  is  obvious  that  the  power  of 
discharging  a  jury  at  the  instance  of  the  prosecutor,  on  the  ground  that 
the  evidence  was  not  strong  enough  to  warrant  a  conviction,  but  that 
upon  another  trial  better  and  more  cogent  evidence  might  be  obtained, 
is  more  objectionable  than  in  that  case,  and  may  produce  great  hard- 
ship upon  the  prisoner  or  defendant ;  and  I  cannot  but  think  that 
such  a  power  ought  not  to  be  exercised  upon  such  a  ground,  and  that 
in  this  case  my  brother  Hill,  whose  only  object  was  to  prevent  what 
he  most  reasonably  considered  might  possibly  produce  a  failure  of 
justice,  was  wrong  in  discharging  the  jury  upon  the  ground  suggested 
in  the  present  case. 

But,  assuming  that  he  was  wrong,  the  second  question  then  arises, 
how  can  this  error  of  the  Judge,  if  it  be  one,  be  taken  advantage  of 
by  the  prisoner  or  defendant  in  case  it  is  proposed  to  put  him  upon 
his  trial  a  second  time?  Or,  indeed,  can  he  take  advantage  of  it  at 
all,  except  as  a  ground  for  the  interference  of  the  Crown  by  a  par- 
don, as  recommended  in  The  King  v.  Wade,  1  Moo.  C.  C.  86  ?  It  is 
said,  for  the  defendant,  that  he  is  entitled  to  judgment  upon  the  record 
as  it  stands  of  eat  sine  die,  upon  the  ground  that,  as  the  Judge  at  the 
*5121  *^^^^  ought  not  to  have  *discharged  the  jury,  but  to  have 
-'  directed  an  acquittal,  he  is  entitled  to  have  the  same  judgment 
as  if  he  had  been  acquitted.  But  no  precedent  or  authority  has  been 
cited  to  warrant  such  a  judgment  in  such  a  case.  In  the  case  of  Con- 
way and  Lynch  v.  The  Queen,  7  Irish  Law  Rep.  149,  the  Court  dis- 
charged the  prisoner ;  but  it  does  not  appear  that  they  gave  such  a 
judgment  as  that  now  prayed.  Upon  a  plea  of  auterfois  acquit  such 
a  judgment  might  be  given,  as  the  jury  had  actually  pronounced  their 
verdict  of  Not  guilty. 

But  it  is  said  that,  as  it  is  a  rule  of  criminal  law  that  a  man  shall 
not  be  twice  put  in  jeopardy  for  the  same  oflFence,  if  he  has  once  been 
put  upon  his  trial  and  the  jury  sworn  he  has  been  put  in  jeopardy, 
and  therefore  cannot  by  law  be  tried  again,  and  so  is  entitled  to  judg- 
ment quod  eat  sine  die.  It  is  necessary  to  consider,  in  such  a  case, 
what  is  meant  bv  putting  a  man  in  jeopardy,  and  at  what  period  of 
the  proceedings  he  is  so  placed.  If  he  is  placed  in  jeopardy  when 
the  jury  are  sworn  and  evidence  given,  he  has  been  in  jeopardy  though 
a  juryman  may  be  taken  ill,  or  some  unforeseen  accident  occur,  which 
would  be  within  the  ordinary  excepted  cases  in  which  a  jury  may 
properly  be  discharged ;  or  the  jury  may  give  an  imperfect  verdict, 
or  one  which  cannot  be  supported  in  point  of  law,  in  which  cases 
also  the  prisoner  or  defendant  has  been  placed  in  jeopardy,  if  his  being 
charged  before  a  jury  sworn  to  try  him,  and  evidence  given,  be  a 
placing  him  in  jeopardy.  But  in  such  cases  there  seems  no  doubt 
out  that  a  venire  de  novo  may  be  awarded,  and  that  the  defendant  is 


Digitized  by 


Google 


1  BEST  &  SMITH.    Q.  B.  512 

not  entitled  to  judgment.  Has  he  been  more  in  jeopardy  when  the 
jury  are  wholly  discharged,  as  in  the  present  case,  than  when  they 
give  an  imperfect  verdict,  or  are  discharged  by  reason  of  one  being 
taken  ill  before  they  have  given  *any  verdict  ?  Many  instances  r^^^^  « 
may  be  given  of  mistakes,  fatal  it  may  be,  to  prisoners  which  ^ 
would  not  entitle  them  to  judgment.  Suppose  a  Judge  were  impro- 
perly to  admit  evidence  obtained  under  circumstances  which  made  it 
inadmissible,  and  the  prisoner  was  convicted  upon  such  evidence, 
could  he  claim  judgment  quod  eat  sine  die,  or  must  not  he  rely,  as  in 
The  King  v.  Wade,  1  Moo.  C.  C.  86,  upon  the  interference  of  the  pre- 
rogative of  the  Crown  to  pardon  ?  Upon  the  whole  I  am  disposed  to 
think,  with  Mr.  Justice  Crampton,  as  expressed  in  his  elaborate  judg- 
ment in  Conway  and  Lynch  v.  The  Queen,  7  Irish  Law  Rep.  149,  p. 
178,  that  "  the  true  and  rational  doctrine  is,  that  where  a  trial  proves 
abortive  in  consequence  of  no  legal  verdict  being  given,  a  venire  de 
novo  ought  to  go,  whether  the  result  has  flowed  from  the  error  of  the 
Judge  or  the  jury  or  of  both." 

I  have  not  arrived  at  this  conclusion  without  much  doubt,  but  I 
have  the  less  difficulty  in  expressing  it,  as  the  objection  now  urged 
for  the  prisoner  will  be  equally  open  to  him  upon  writ  of  error  if 
there  should  be  another  trial,  even  if  found  guilty ;  and  if  the  verdict 
is  for  him,  the  question  will  not  arise. 

Cbompton,  J. — It  seems  to  me  that  the  only  question  in  this  case 
is,  ought  we  to  award  jury  process  ?  I  am  satisfied  from  the  discus- 
sion we  have  heard  that  the  defendant  has  a  right  to  come  before  us 
and  say  that  matters  appear  on  this  record  to  prevent  an  award  of 
new  process  (whether  venire  or  distringas  is  not  material),  and  our 
decision  upon  that,  whether  we  award  process  or  refuse  it,  is  a  judicial 
act.  If  we  award  it  improperly  it  is  clear  a  writ  of  error  lies  by  the 
defendant ;  and  whether,  if  we  refuse  to  award  it,  a  writ  *of  r*^iA 
error  lies  by  the  Crown  or  not,  I  think  that  if  it  is  made  out  to  *■ 
our  satisfaction  that  there  is  matter  on  the  record  which  brings  the 
case  to  a  conclusion,  we  are  bound  to  give  our  judgment  that  this 
process  shall  not  issue.  Therefore  the  only  question  is,  whether  there 
is  matter  appearing  on  the  record,  which  in  efiect  terminates  the  pro- 
ceedings, by  showing,  in  the  one  way  of  expressing  it,  that  we  should 
not  issue  jury  process,  and  in  the  other  that  the  party  ought  to  be 
discharged.  The  qu-estion  consequently  comes  to  this,  does  the  matter 
appearing  on  this  record  prevent  fresh  process  issuing? 

In  my  judgment  there  is  nothing  on  this  record  which  has  that 
effect  in  the  case  of  an  abortive  trial  of  this  kind,  whether  the  abor- 
tion has  occurred  by  the  act  of  the  Judge  or  of  the  jury,  or,  as  was 
put  in  the  argument,  by  the  act  of  a  mob  disturbing  the  proceedings, 
or  even  by  the  Crown  actually  interfering,  if  such  a  case  could  hap- 
pen. Without  going  at  any  length  into  that  point,  I  agree  with  the 
Lord  Chief  Justice  and  my  brother  Wightman,  that  this  is  an  attempt 
to  extend  the  old  plea  of  auterfois  acquit.  When  the  authorities  are 
examined  there  is  none  to  show  that  an  abortive  trial  prevents  a  venire 
de  novo  in  the  case  of  misdemeanor.  An  objection  has  been  made 
on  a  technical  point,  originally  taken  in  the  time  of  Lord  Holt  and 
afterwards  by  Lord  Wensleydale.(a)    There  is  said  to  be  an  objection 

(a)  See  Campbell  v.  The  Qaeen,  11  Q.  B.  814,  889. 
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to  a  venire  de  novo  in  the  case  of  felony.  I  own  that  I  have  a  strong 
opinion  on  that ;  and  I  think  that  The  King  v.  Fowler,  4  B.  &  Ala. 
273  (E.  C.  L.  R.  vol.  6),  is  an  authority  to  a  certain  extent  upon  it  But 
certainly  that  technical  objection  does  not  apply  to  a  case  of  misde- 
meanor. Therefore  we  have  to  see  whether  it  is  mad6  out  that  a  trial 
*51  "1  ^^^^^  ^^^  failed  in  this  way  has  the  same  effect  as  *a  plea  of 
J  auterfois  acquit.  I  think  it  has  not.  In  a  plea  of  that  nature 
it  must  be  averred  that  there  has  been  a  former  trial,  and  that  the 
defendant  has  been  in  jeopardy.  In  this  case  the  defendant  was  not 
tried,  neither  was  he  in  jeopardy,  in  the  legal  sense  of  the  word. 
Nothing  has  been  adduced  to  alter  the  conclusion  to  which  I  have 
come,  founded  on  the  reasoning  and  judgment  of  Crampton,  J.,  in 
Conway  and  Lynch  v.  The  Queen,  7  Irish  Law  Rep.  149, 165.  I  think 
the  reasoning,  not  only  in  that  part  of  the  judgment,  but  in  the  whole 
of  it,  is  unanswerable.  Without  repeating  those  reasons  I  concur 
with  them,  and  am  of  opinion,  that  upon  an  abortive  trial  like  this, 
in  case  of  misdemeanor,  judgment  for  the  defendant  cannot  be  prayed 
as  upon  a  plea  of  a  former  conviction,  or  former  acquittal.  Mr.  Jfef- 
lish  did  not  grapple  with  this  part  of  the  case,  but  argued  that  if 
anything  wrong  done  by  the  Judge  appeared  on  the  record,  that  would 
be  ground  for  quashing  the  proceedings.  I  do  not  agree  in  that. 
There  are  many  things  done  by  -Judges  at  the  trial  of  criminal  cases 
which  cannot  be  made  the  ground .  of  such  a  motion.  It  is  not  be- 
cause something  is  done  of  which  we  do  not  approve  that  the  trial  is 
to  be  considered  as  terminating  in  favour  of  the  defendant. 

The  old  notion  that  where  a  jury  was  once  charged  with  a  prisoner 
it  could  be  the  only  jury  to  try  him,  has  long  been  exploded.  I  think 
it  was  first  exploded  in  Ferrar's  Case,  T.  Raym.  84,  and  the  contrary 
practice  has  so  long  prevailed,  that  we  cannot  adhere  to  the  old  rule. 
I  take  the  same  view  as  the  Lord  Chief  Justice,  where  he  traced  the 
fluctuations  in  the  practice ;  and  I  am  in  favour  of  the  notion  of 
Crampton,  J.,  that  this  is  matter  of  practice,  though  it  is  in  one  sense 
*5161  '^*^^*®''  ^^  ^*^'  *because  process  is  in  one  sense  matter  of  law. 
-'  But  whether  it  be  matter  of  law  or  practice,  we  must  take  the 
rule  now  to  be,  that  the  same  jury  which  have  been  sworn  ought  to 
try  the  case,  subject  to  the  power  of  the  Judge  to  interfere  if  he  sees 
that  it  is  a  proper  case  for  interference.  It  is  not  necessary  to  decide 
this;  but  I  have  a  strong  inclination  of  opinion  that  the  rule  is  that 
the  jury  ought  not  to  be  discharged  unless  there  is  some  very  strong 
reason  for  it,  which  I  think  is  for  the  Judge  to  determine.  And  that 
it  is  in  his  discretion  makes  me  incline  to  the  notion  that  it  is  matter 
of  practice  rather  than  of  law.  I  mean  *'  practice"  in  this  sense,  that 
it  is  a  rule  to  which  Judges  ought  to  adhere,  and  would  do  wrong  if 
they  did  not  adhere. 

Now,  it  seems  to  me  that  what  was  mischievous  in  the  practice  fol- 
lowed in  the  time  of  Car.  2,  and  perhaps  before,  was  an  abuse  of  the 
former  practice  of  discharging  juries  when  it  became  necessary,  and 
that  no  doubt  was  ever  made  what  the  result  would  be  if  an  improper 
discharge  took  place.  I  consider  that  the  Judges  in  the  case  of 
Whitebread  and  Fenwick,  7  How.  St.  Tr.  79, 119,  120,  811,  315,  31T, 
where  this,  practice  was  used  in  so  odious,  dangerous,  and  unconstitu- 
tional a  manner,  which  cannot  be  too  much  reprobated,  took  this 
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course,  because  they  knew  that  if  they  discharged  the  jury  the  pri- 
soners bad  not  the  benefit  of  an  acquittal,  and  therefore  were  liable  to 
be  tried  again.  And  I  take  what  Lord  Holt  afterwards  said  in 
Perkins's  Case,(a)  namely,  that  he  would  wait  for  a  time,  but  that  he 
would  not  discharge  the  jury,  to  be  founded  on  this,  that,  if  he  did 
discharge  the  jury,  it  would  not  be  equivalent  to  an  acquittal,  r^g^  7 
*but  the  party  might  be  tidied  again.  It  is  said  now,  that  dis-  ^ 
charging  the  jury  is  equivalent  to  acquittal.  But  I  think  the  origin 
of  the  Judges,  in  Lord  Holt's  time,  making  this  rule  ^as,  that  the 
abuse  of  discharging  juries  for  the  purpose  of  getting  further  evidence 
was  very  much  to  be  reprobated,  but  that  the  discharge  of  the  jury 
would  prevent  the  party  from  saying  that  he  could  not  be  tried  again. 
The  old  rule  of  law  or  practice  seems  to  me  to  have  been  adopted  for 
that  very  end. 

With  the  exception  of  Conway  and  Lynch  v.  The  Queen,  7  Irish  ^ 
Law  Rep.  149,  in  Ireland,  there  is  no  case  in  which  this  has  been 
treated  as  a  legal  bar  to  fresh  process  issuing,  or  as  a  termination  of 
the  proceedings  in  fevour  of  the  prisoner.  AH  the  other  cases  rest 
on  different  principles.  In  The  King  v.  Wade,  1  Moo.  C.  C.  86,  the 
Judges  met  (as  they  used  to  d6  before  the  Court  for  considering 
Crown  Cases  was  established)  to  consider  whether  the  Judge  had  tried 
the  prisoner  in  any  improper  way,  or  admitted  wrong  evidence,  or 
improperly  rejected  evidence,  which  could  not  be  made  the  ground 
for  his  being  relieved  from  the  consequences  of  a  conviction,  and,  if 
they  thought  there  had  been  anything  wrong,  they  recommended  a 

Sirdon.  It  was  never  suggested,  before  Conway  and  Lynch  v.  The 
ueen,  that  the  discharge  of  the  jury  could  be  made  matter  of  plea. 
In  that  case  three  Judges  gave  judgment  against  one :  but  on  examin- 
ing the  judgments,  I  am  quite  satisfied  with  that  of  Crampton,  J.  In 
Newton's  Case,  13  Q.  B.  716  (E.  C.  L.  R.  vol.  66),  a  very  strong 
opinion  was  expressed  by  the  Court  that  the  discharge  of  the  jury 
was  not  equivalent  to  an  acquittal.  That  case  came  before  the  Court 
on  a  motion  for  a  habeas  corpus.  I  have  a  difficulty  in  seeing  why, 
if  the  discharge  of  *the  jury  was  equivalent  to  an  acquittal,  r*ciQ 
the  prisoner  was  not  entitled  to  be  discharged.  If  there  was  ^ 
a  termination  of  the  proceedings  against  her,  I  do  not  see  why  she 
was  not  discharged.  I  do  not  quite  understand  what  was  meant  by 
saying  that  the  commitment  for  the  murder  was  still  standing.  Surely, 
if  the  prosecution  for  the  murder  was  done  away,  the  accused  party 
was  acquitted,  and  ought  to  have  been  discharged.  However,  I  use 
the  case  to  show  that  the  Court  did  not  consider  itself  as  concluded 
by  Conway  and  Lynch  r.  The  Queen.  Lord  Denman,  p.  729,  says, 
•'The  jury  were  improperly  discharged:  and  therefore,  as  it  is  con- 
tended, the  prisoner  must  be  set  at  liberty.  I  do  not  think  that 
conclusion  follows  either  logically  or  on  the  legal  authorities..  Even 
assuming  that  the  discharge  of  the  jury  was  improper,  I  do  not  see 
how  it  is  equivalent  to  an  acquittal,  or  can  be  a  bar  to  a  trial,  nor 
how  it  could  be  made  the  subject  of  a  plea.  On  this,  however,  I  give 
no  opinion,  but  merely  state  it  by  way  of  protestation  against  being 
supposed  to  have  decided  that  it  may  be  so  pleaded."  And  again,  p. 
730,  "  I  am  of  opinion  that  the  Judge  in  this  case  acted  rightly :  but, 

(a)  Bee  MS.  of  Eyre,  C.  J.,  cited  in  Foster  28. 
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even  if  he  had  acted  improperly,  I  think  it  does  not  entitle  the 
prisoner  to  be  set  at  liberty,  as  the  original  commitment  still  remains 
in  force.  The  rule  must  therefore  be  discharged."  Patteson,  J,,  says, 
p.  731,  "There  has  been  no  trial  resulting  in  a  verdict;  what  took 
place  was  not  a  trial  determining  the  question  of  her  gnilt  or  inno- 
cence. Therefore,  even  if  I  saw  great  reason  to  doubt  the  correctness 
of  what  took  place  at  the  Assizes,  I  should  say  she  was  not  entitled 
to  be  discharged."  What  Coleridge,  J.,  and  Erie,  J.,  said  as  to 
discretion  has  been  so  often  mentioned  in  the  argument  that  I  will 
♦5191   *^^^  further  refer  to  their  judgments.    That  case  shows  the 

J  Court  considered  it  an  open  question,  and  Lord  Denman  ex- 
presses his  opinion  that  the  discharge  of  the  jury  could  not  be  made 
the  subject-matter  of  a  plea,  and  was  not  equivalent  to  a  determina- 
tion of  the  indictment  in  favour  of  the  defendant.  The  last  case  on 
the  subject.  The  Queen  v,  Davison,  2  F.  &  P.  250,  is  a  still  stronger 
authority.  There,  on  the  facts  stated  in  the  plea,  and  I  think  in  the 
replication  also,  there  was  no  ground,  as  contended  by  the  defendant's 
counsel  in  this  case,  for  the  jury  being  discharged;  certainly  no 
ground  within  the  ruling  in  Conway  and  Lynch  v.  The  Queen.  7  Irish 
Law  Rep.  149.  In  The  Queen  v.  Davison  it  was  pleaded  that  the  dis- 
charge of  the  jury  took  place  for  and  by  reason  of  no  sufficient  or 
legal  cause  whatever.  It  is  true  that  there  is  a  replication  that  the 
jury  could  not  agree  after  deliberating  for  a  "long  space  of  time;" 
which  amounts  to  this,  that  for  some  long  time  they  had  not  come  to 
an  agreement  on  their  verdict ;  and  then,  because  it  was  the  last  case 
at  the  Sessions,  and  the  Justices  did  not  choose  to  wait  any  longer  for 
the  verdict,  they  discharged  the  jury.  That,  according  to  Conway 
and  Lynch  v.  The  Queen,  was  not  justifiable.  The  Court,  however 
do  not  put  it  on  that  ground,  but  on  the  ground  that  this  was  not  the  sub- 
ject-matter of  a  plea.  Now,  thotigh  that  case  was  in  an  inferior  Court, 
still  it  was  at  the  great  Central  Criminal  Court  where  three  Judges 
after  hearing  the  question  solemnly  argued,  agreed  in  their  judgment; 
and  it  is  a  case  of  equal  authority  to  the  case  in  Ireland,  in  which 
three  Judges  concurred  in  the  judgment,  and  the  Judge  who  diflFered 
♦5901   ^^^™  them  *waa,  in  my  opinion,  right.     Pollock,  C.  B.,  said,  p. 

^  254,  *'We  are  all  of  opinion  that  it  is  unnecessary  to  hear 
further  argument.  The*question  is,  whether  the  plea  is  sufficient,  and 
the  counsel  for  the  prisoner  chiefly  relies  on  the  case  of  Conway  and 
Lynch  v.  The  Queen.  Now,  though  it  has  no  doubt  been  laid  down 
in  the  text-books  that  a  jury  cannot  be  discharged  except  under  certain 
circumstances,  it  does  not  appear  that  prior  to  that  case  the  improper 
discharge  of  a  jury  was  ever  made  the  subject  of  a  plea.  I  may 
observe  that  in  that  case  the  Irish  Court  of  Queen's  Bench  were  not 
unanimous;  and,  therefore,  if  the  necessity  arose,  I  should  consider 
that  we  were  quite  at  liberty  to  review  it ;  but  it  is  observable  that 
the  case  before  them  was  one  of  felony,  the  present  being  one  of  mis- 
demeanor only."  I  will  not  stop  to  make  any  long  remarks  on  that 
distinction ;  it  is  however  a  curious  fact  that  in  every  authority  up  to  the 
time  of  the  Revolution,  the  rule  has  been  put  as  applicable  to  cases  of 
life  and  limb,  which  are  felony,  and  as  not  applicable  to  ordinary  cases 
of  misdemeanor,  and  still  less  to  criminal  prosecutions  in  our  Court, 
where  the  manner  of  proceeding  is  different  from  that  in  criminal 
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cases  in  general ;  e.  g.,  the  defendant  may  move  for.a  new  trial.  But 
my  notion  is  that  the  practice  either  adopted  by  the  Judges,  or  grow- 
ing up  of  itself  after  the  Revolution,  extends  to  both  felony  and  mis- 
demeanor ;  and  I  think  that  the  rule  which  ought  to  guide  Judges  is, 
that  in  criminal  trials  for  every  kind  of  oflFence,  the  jury  ought  not  to 
be  discharged  except  in  cases  of  evident  necessity  or  propriety.  The 
Chief  Baron  goes  on  to  say,  "But  we  are  of  opinion,  generally,  that 
where  a  Judge  has  exercised  his  discretion,  that  discretion  is  not  to  be 
made  the  subject  of  question.  It  cannot  be  *ground  of  error,  r*coi 
nor  can  it  be  traversed  before  a  jury.  It  seems  to  me,  there-  ^ 
fore,  that  the  plea  the  prisoner  has  placed  upon  the  record  is  bad,  and 
that  he  must  yet  answer  the  charge  against  him."  Then  my  brother 
Martin  places  his  decision  chiefly  on  the  ground  that  the  case  was  one 
of  misdemeanor ;  and  my  brother  Hill  says  (p.  256)  that  he  adopts  the 
position  laid  down  by  Mr.  Justice  Crampton  in  Conway  and  Lynch  v. 
The  Queen,  7  Irish  Law  Rep.  149,  172,  173,  where  he  says  that 
though,  as  to  what  is  a  case  of  necessity,  one  Judge  might  differ  from 
another,  still,  "  it  is  clear  that  the  Judge  has  a  discretion  to  exercise ; 
where  is  the  legal  limit  to  his  power  to  be  fixed?  the  prisoner's 
counsel  could  not  fix  it ;  the  Judges  in  Kinloch's  Case  and  Sir  M. 
Foster  say  it  cannot  be  fixed.  I  need  scarcely  add  that  I  cannot 
fix  it." 

I  think  these  authorities  are  stronger  in  favour  of  its  not  being 
matter  of  plea  than  any  which  went  before,  and  it  is  not  made  out  to 
my  satisfaction,  indeed  I  think  it  is  not  true,  that  such  matter  operates 
as  a  bar  if  pleaded  to  a  new  indictment,  and  that,  if  it  appears  on  the 
record,  it  does  not  operate  as  a  termination  of  the  proceedings,  and 
prevent  fresh  process  being  awarded.  Therefore,  I  think  that  we 
cannot  in  law  refuse  to  award  jury  process,  but  are  bound  to  do  so. 

On  the  other  part  of  the  case..  I  think  one  ought  to  give  one's 
opinion.  I  think  this  is  a  rule  of  great  importance  to  guide  Judges 
which  has  been  acted  upon  since  the  Revolution,  and  I  think  it  ought 
to  apply  both  to  misdemeanors  and  felonies.  It  is  a  rule  of  practice 
or  of  law ;  and  I  think  the  Judge  ought  not  to  interfere  and  discharge 
the  jury,  merely  because  the  prosecution  *fails  for  want  of  r+Koo 
evidence,  and  it  strikes  me  that  the  present  is  a  case  of  that  ^ 
kind.  It  would  be  a  nice  question  whether  it  could  be  done  in  a  case 
of  collusion ;  but  here  we  have  no  case  of  collusion  at  all — ^it  is  the 
same  as  if  a  witness  did  not  come  into  Court,  or  did  not  answer  satis- 
factorily ;  it  is  a  failure  of  evidence  for  the  prosecution.  Now,  whether 
that  is  matter  of  discretion  in  the  Judge  or  not,  I  am  bound  to  say 
that  I  should  have  felt  myself  bound  by  the  practice  to  direct  an 
acquittal.  I  think  that  the  importance  of  observing  the  general  rule 
is  greater  than  the  importance  of  justice  not  being  baffled  in  any  par- 
ticular case.  On  the  part  of  the  Crown  it  is  argued  that  the  interfer- 
ence of  the  Judge  was  justified,  on  the  ground  that  the  witness  was 
baffling  justice ;  but  unless  that  is  brought  home  to  the  defendant  it 
makes  no  difference.  My  brother  Hill  having  the  whole  matter  before 
him,  and  acting  in  the  exercise  of  his  discretion  (and  I  can  conscien- 
tiously say  I  think  his  judgment  better  than  my  own\  discharged  the 
jury ;  still  I  would  have  acted  on  the  general  rule  ana  universal  prac- 
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tice  since  the  Revolution,  not  to  discharge  the  jury  merely  becaoBe 
the  case  for  the  prosecution  failed  for  want  of  evidence. 

At  the  same  time  it  is  very  desirable  that  justice  should  not  be 
baffled  in  this  case.  It  is  one  of  the  difficulties  of  our  trial  by  jury 
which  has  often  occurred  to  me,  though  it  is  a  price  well  worth  pay- 
ing for  that  institution,  that  very  often  a  point  arises  at  the  trial  wnich 
there  is  no  mode  of  sifting,  and  one  party  or  the  other  unduly  has  the 
advantage  of  it.  Abroad,  trials  are  protracted,  and  the  wanting  evi- 
dence is  supplied,  which  is  a  very  bad  practice.  With  us  there  must 
♦5231  ^®  ^*  ^^^  *^^  acquittal  or  a  conviction ;  and,  on  a  failure  of 
^  evidence  the  jury  is  discharged. 

I  think  also  that  the  practice  of  discharging  the  jury  too  soon  is 
objectionable.  It  is  said  that  they  should  be  discharged  if  the  Judge 
sees  that  they  are  not  likely  to  agree.  I  think  that  we  should  take 
some  mean  course.  It  is  a  dangerous  thing  to  say  that  the  jury 
should  be  discharged  in  a  certain  time  or  in  a  few  hours.  I  think 
that  they  ought  to  be  kept,  not,  as  the  Chief  Justice  says,  to  coerce 
them,  but  for  such  a  time  as  that  they  should  not  be  able  to  say, 
"  We  need  not  agree  in  a  verdict ;  we  will  wait  for  such  a  time,  and 
then  we  shall  be  discharged."  Therefore,  I  do  not  reprobate  the 
old  practice  of  confining  the  jury  for  a  reasonable  time.  Confining 
them  without  meat,  drink,  and  fire,  and  exposing  them  to  hunger, 
thirst,  and  cold,  is  a  barbarous  relic  of  ancient  times,  and  should  be 
got  rid  of.  But  I  think  that  they  should  be  kept  for  a  reasonable 
time,  so  that  they  may  not  wait  for  their  discharge,  in  order  to  avoid 
giving  a  verdict  unpleasant  to  their  feelings. 

Upon  the  whole,  I  am  quite  satisfied  that  there  is  no  matter  on  this 
record  which  entitles  the  prisoner  to  be  discharged  from  the  informa- 
tion, or  to.  prevent  the  Crown  from  having  fresh  jury  process. 

I  think,  therefore,  that  this  rule  ought  to  be  discharged. 

Blackburn,  J. — ^I  also  think  this  rule  should  be  discharged. 

This  is  an  information  for  a  misdemeanor.  Issue  was  joined  in 
this  Court  on  the  plea  of  Not  guilty.  There  is  an  award  of  jury  pro- 
cess and  a  return  of  the  nisi  prius  record,  on  which  are  entries  of 
♦5241  ^^^*  ^^^^  place  at  York.  *Prom  these  we  find  that  the  jury 
^  were  sworn  and  the  case  commenced,  but  that  no  verdict  was 
given,  the  Judge  having  discharged  the  jury,  under  circumstances 
stated  on  tlfe  record. 

On  this  the  question  arises,  what  is  this  Court  to  do  judicially  ?  The 
counsel  for  the  defendant  contend,  that  it  is  a  rule  of  law,  that  in  al. 
criminal  cases,  as  well  misdemeanors  as  felonies,  when  once  the  jury 
are  sworn  and  the  trial  begun,  that  jury  must  give  their  verdict  one 
way  or  the  other,  unless  discharged  under  circumstances  difierent 
from  those  in  this  case ;  and  they  further  contend  that,  if  this  jury  be 
discharged  improperly,  the  issue  can  never  be  tried  again,  so  that 
judgment  could  be  given  against  the  defendant  on  the  verdict,-  if 
found  for  the  Crown.  If  they  are  right  in  this  contention,  I  think 
this  Court  should  not  permit  its  process  to  be  used  for  the  purpose 
of  causing  a  trial  which  could  not  be  available,  and  that  the  defend- 
ant would  be  entitled,  as  of  right,  to  a  judgment  refusing  process 
and  discharging  the  defendant  from  this  information;  the  precise 
form  of  which  judgment  we  need  not  consider  now.    But  unless  the 
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defendant  is  right  in  saying  that,  as  a  matter  of  law,  the  discharge  of 
the  jury  operates  so  as  to  prevent  the  issue  being  tried,  the  Crown  is, 
I  think,  entitled,  as  a  matter  of  right,  to  an  award  of  process  to  cause 
that  trial,  which  we  must  not  deny. 

The  Judge  at  the  trial  has  power  to  discharge  the  jury  when- 
ever it  is  proper,  and  he  is  the  sole  judge  of  the  propriety,  in  this 
sense  at  least,  that,  when  he  decides  that  the  jury  are  to  be  discharged, 
all  must  obey  him,  and  the  jury  must  be  discharged.  It  may  well  be 
that  his  order^  though  it  must  be  obeyed,  was  improperly  made,  but 
it  seems  to  me  that,  to  entitle  the  defendant  *to  the  judgment  f^kok 
his  counsel  pray  for,  it  must  be  shown  not  only  that  the  dis-  '■ 
charge  of  the  jury,  under  the  circumstances  stated  on  this  record,  was 
improper,  but  also  that  an  improper  discharge  of  the  jury  is  in  point 
of  law  equivalent  to  an  acquittal,  and  entitles  the  defendant  to  a  dis- 
charge as  much  as  a  verdict  of  not  guilty  would  have  done.  In  my 
mind  the  only  question  we  have  to  decide  is  whether  this  discharge 
does  amount  to  a  bar  in  law,  and  I  think  we  must  decide  it. 

It  is  not  sufficient  for  the  defendant  if  his  counsel  can  make  out 
that  there  has  been  an  improper  deviation  from  practice,  unless  they 
show  it  is  in  law  a  bar.  There  are  rules  of  practice, — I  may  take  as 
a  familiar  example  that  by  which  a  Judge  recommends  a  jury  not  to 
act  on  the  unconfirmed  evidence  of  an  accomplice,(a) — so  well  estab- 
lished, that  a  Judge  is  blameable  if  he  departs  from  them,  and  yet  a 
conviction  obtained  against  such  a  rule  of  .practice  would  be  good  in 
law.  In  such  a  case,  if  the  defendant  has  suffered  injury,  there  is  an 
equitable  claim  upon  the  Crown  to  redress  this  injury.  It  is  for  the 
proper  constitutional  advisers  of  the  Crown  to  say  whether  such  a  case 
is  made  out. 

In  The  King  v.  Wade,  1  Moo.  C.  C.  86,  which  was  mentioned  by 
my  brother  Wightman,  the  Judges  were  not  deciding  on  the  law,  but 
were  consulted  as  the  advisers  of  the  Crown.  They  thought  that  it 
was  an  improper  proceeding  on  the  part  of  a  Judge  to  discharge  a  jury 
in  order  to  postpone  the  trial  till  a  witness  could  be  educated  so  as  to 
understand  the  nature  of  an  oath,  and  I  agree  with  them,  for,  as  it  seems 
to  me,  the  evidence  given  after  an  education  of  this  sort  would  be  of 
a  very  questionable  kind.  So  *thinking,  they  recommended  r^xog 
a  pardon ;  but  their  doing  so  was  no  expression  of  an  opinion  ^ 
that  the  course  taken  by  the  Judge  was  beyond  his  power,  or  that  he 
had  not  discretion  in  a  fit  case  to  discharge  the  jury,  and,  as  far  as 
the  course  adopted  by  them  in  recommending  a  pardon  is  an  evidence 
of  their  opinion,  they  thought  it  no  bar  in  law.  Here  we  are  not 
acting  as  constitutional  advisers  of  the  Crown ;  we  are  to  say  whether 
it  is  legal  to  proceed  to  try  this  issue  after  what  has  happened.  It  is 
for  the  law  advisers  of  the  Crown  to  say  whether,  if  it  be  legal,  it  is 
also  proper  as  a  matter  of  discretion  so  to  do.  That,  however,  is  a 
question  for  the  constitutional  advisers  of  the  Crown,  of  whom  I  am 
not  now  one,  to  determine  on  their  own  responsibility. 

I  have,  however,  no  objection  to  state  my  own  opinion. as  to  the 
propriety  of  the  course  taken  on  the  trial  of  this  cause,  though  it  is 
somewhat  extrajudicial :  it  is  that  in  general  it  is  objectionable  for  a 
Judge  to  discharge  a  jury  after  a  trial  has  begun  on  account  of  any 

(a)  See  The  Qaeen  v.  Bojob,  antd,  p.  311. 
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failure  of  evidence.  The  liability  to  abuse  is  so  great  that  I  think 
that  this  should  not  be  done  merely  because  of  a  failure  of  evidence. 
But,  I  think  it  cannot  be  said  that,  if  a  Judge  has  power  by  law  to 
discharge  a  jury,  he  should  never  exercise  that  power.  In  cases  of 
collusion,  where  it  appears  that  the  defendant  has  instigated  a  witness 
to  absent  himself,  or  the  like,  I  think  a  Judge  ought  to  use  his 
power.  In  the  present  case  I  agree  with  the  defendant's  counsel, 
that  there  is  nothing  stated  on  the  record  to  lead  to  the  conclusion 
that  the  defendant  instigated  the  witness  to  refuse  to  give  evidence. 
If  there  were,  I  should  have  no  doubt  that  it  would  have  been 
♦5271  ™P^^P®^  ^^*  *^  discharge  the  jury.  But  I  think,  on  the  *state- 
J  ment  on  the  record,  it  is  probable  that  the  witness  was  not 
instigated  by  the  defendant  at  all.  Still,  I  think  the  Judge  had  facts 
before  him  from  which  he  might  well  draw  the  inference  that  the 
witness  refused  to  answer  for  the  purpose  of  defeating  justice,  by  pro- 
curing the  acquittal  of  this  defendant,  from  the  absence  of  evidence, 
thinking  he  could  do  so  with  impunity.  I  think  that,  under  the 
peculiar  circumstances,  it  was  very  desirable  that,  not  only  should 
the  witness  who  committed  this  contempt  of  Court  be  fined  and 
imprisoned,  but  also  that  he  should  be  baffled  in  the^  object  he  pro- 
posed for  himself.  It  may  be  that  the  general  rule,  that  a  criminal 
case  once  begun  should  be  disposed  of,  is  of  such  consequence  that  it 
would  be  better  to  suffer  the  wrongdoer  to  obtain  his  end  than  break 
through  this  rule,  and  I  will  not  take  on  myself  to  say  that  a  Judge 
who,  acting  on  that  notion,  should,  in  such  a  case  as  the  present, 
direct  an  acquittal,  might  not  do  well ;  but  on  the  whole  (though  not 
without  doubt),  I  think  that  my  brother  Hill  (always  assuming  that 
he  had  the  power)  did  better  in  discharging  the  jury. 

All  this,  however,  is  in  the  nature  of  obiter  dicta :  the  one  point  on 
which  I  rest  my  judgment  is  that,  at  all  events  in  a  case  of  misde- 
meanor, the  discharge  of  a  jury  sworn  to  try  an  issue  after  the  trial 
has  begun,  even  if  improper,  is  not  in  my  opinion  a  legal  bar  to  a 
trial  of  the  issue  by  another  jury.  I  have  said  "at  all  events  in  a 
case  of  misdemeanor,"  because  that  is  the  only  question  before  us, 
and  because  the  law  of  England  undoubtedly  does,  in  favorem  vitas, 
make  distinction  in  many  cases,  and  it  may  be  in  this,  between  the 
modes  of  procedure  in  felonies  and  in  misdemeanors. 


♦528] 


*The  whole  foundation  of  the  argument  of  the  defendant  is 
rested  on  two  passages  in  Lord  Goke,(a)  where  he  expressly 
speaks  only  of  felonies,  where  life  and  limb  are  in  danger,  and  where 
a  privy  verdict  may  not  be  given.  He  is  silent  as  to  the  effect  of  an 
infringement  of  this  rule,  and  it  may  well  be  doubted  whether  he  is 
doing  more  than  laying  down  a  general  rule  of  practice  which  he 
thought  ought  to  guide  the  Court  in  felonies,  but  which  was  not  gene- 
rally followed. 

Before  the  Revolution  it  certainly  was  the  practice  to  discharge  a 
jury  whenever  the  Judge  thought  the  interests  of  justice  required  it, 
in  order  that  there  might  be  a  second  trial.  This  was  done  in  all 
cases,  treason  and  capital  felony,  as  well  as  misdemeanors.  The  prac- 
tice is  stated  by  Lord  Hale(^)  in  pretty  nearly  the  same  terms  as  it  is 
stated  by  Lora  Chief  Justice  North  in  the  case  of  Whitebread  and 

(a)  See  Co.  Litt.  227  6;  8  huH.  110.  (6)  See  2  Hale,  P.  C.  295. 
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Fenwick,  7  How.  St.  Tr.  311,  316.  Lord  Hale  justifies  the  practice 
for  reasons  which  are  plausible,  and  which  show  that  ie  thought  the 
discharge  was  no  bar,  though  the  acquittal  would  have  been  one.  He 
justifies  the  practice  because,  if  the  jury  were  discharged,  the  notori- 
ous murderer  might  be  brought  to  justice,  which  could  not  have  been 
if  the  discharge  was  a  bar  as  much  as  the  acquittal.  But,  though  his 
reasons  are  plausible,  the  case  of  Whitebread  and  Fenwick  shows 
that  the  practice  was  liable  to  great  abuse,  and  I  think  it  clear  that 
the  modern  practice  by  which  a  criminal  trial  is  not  interrupted  after 
it  has  commenced,  except  in  very  exceptional  cases,  is  very  much 
better.  I  cannot  doubt  that  a  Judge  would  most  properly  be  removed 
from  his  oflBce,  and  impeached,  if  he  were  now  to  *discharge  c«509 
a  jury  under  such  circumstances  as  those  under  which  the  jury  '■ 
were  discharged  on  the  first  trial  of  Whitebread  and  Fenwick.  I 
think  an  Attorney-General  who  persevered  in  putting  them  on  trial 
again  would  also  be  deserving  of  impeachment ;  but,  supposing  this 
to  be  done,  I  doubt  whether  the  Judges  before  whom  the  prisoners 
were  arraigned  the  second  time  could  do  otherwise  than  tell  them 
that  they  had  no  legal  bar  to  the  indictment  even  in  a  case  of  treason. 
After  the  Revolution  no  alteration  was  made  by  the  Bill  of  Eights, 
or  any  other  Act,  in  the  law  or  practice  as  to  criminal  trials,  but  the 

firactice  was  changed.  The  reaction  against  the  old  abuses  was  great, 
n  The  King  v.  Keite,  1  Ld.  Raym.  138,  142,(a)  in  1696,  a  special 
verdict  was  found  in  a  case  of  felony.  The  verdict  was  such  that 
Holt,  0.  J.,  and  Turton,  J.,  thought  it  warranted  a  judgment  for  the 
Crown.  Eyre  and  Eokeby,  Js.,  thought  the  verdict  uncertain,  and 
**  by  them  a  venire  de  novo  ought  to  issue."  It  would  appear  from 
the  various  reports  of  the  case  that  there  was  a  doubt  whether  there 
could  be  a  venire  de  novo  in  a  case  of  felony,  which,  as  it  seems  to 
me,  could  only  be  on  the  ground  that,  in  accordance  with  the  doctrine 
of  Lord  Coke  in  Co.  Litt.  227  6,  the  jury  once  charged  with  the  pri- 
soner ought  to  give  their  verdict,  and  could  not  be  discharged.  In 
the  end  no  decision  was  given,  as  Lord  Holt  himself  took  exceptions 
to  the  indictment,  which  was  quashed.  This  is  the  only  case  1  find 
in  which  the  point  arose  as  a  matter  to  be  decided  as  a  question  of 
law.  It  was  soon  after  this  case  that,  in  The  KiuK  v,  Perkins,  MS. 
of  Eyre,  C.  J.,  cited  in  Fost.  28,  Carth.  465,  Lord  Holt  made  the 
♦statement  that,  according  to  one  report,  he  had  "  had  occasion  psoA 
to  consider  this  matter ;"  according  to  another,  that  "  all  the  '- 
Judges  of  England  were  of  opinion,  in  debate  amongst  themselves," 
that  in  capital  cases  a  juror  could  not  be  withdrawn,  or,  in  other 
words,  a  jury  could  not  be  discharged  with  consent,  and  in  misde- 
meanors not  without  consent.  What  Lord  Holt  did  in  The  King  v, 
Perkins  is  what  on  every  view  of  the  case  is  now  approved  of.  The 
Judges  could  by  their  resolutions  alter  the  practice,  but  not  the  law. 
It  has  never  been  decided  that  in  felony  there  can  be  a  venire  de  novo 
on  an  imperfect  verdict,  though  the  very  able  judgment  of  Crampton, 
J.,  in  Conway  and  Lynch  v.  The  Queen,  7  Irish  Law  Rep.  149,  165, 
leads  mQ  to  think  it  probable  that  it  can.  But  if  Lord  Holt  thought  that 
there  could  be  no  venire  de  novo  in  case  of  an  imperfect  verdict  in 

(a)  S.  C.  nom.  The  King  v.  Eeate,  Comb.  406;  3  Salk.  191 ;  1  Com.  IS.    S.  0.  nom.  The  King 
«.  Kaiil»  6  Mod.  288;  12  Mod.  118;  Skin.  666;  Cm.  tmnp.  Holt»  481. 
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misdemeanors  except  by  consent,  his  opinion  has  been  repeatedly  over- 
ruled, for  I  think  it  clear  that,  on  an  imperfect  verdict  in  misdemeanor, 
a  venire  de  novo  is  awarded ;  see  Traflford  v.  The  King,  in  error,  8 
Bing.  204,  213  (E.  C.  L.  R.  vol.  21);  S.  C.  2  Cr.  &  J.  265,  278.  And 
I  agree  with  the  reasoning  of  Grampton,  J.,  in  Conway  and  Lynch  v. 
The  Queen,  p.  178,  which  shows  that  there  is  no  distinction  in  prin- 
ciple as  to  the  effett,  as  a  bar,  of  an  imperfect  verdict  and  a  discharge 
of  the  jury  thereupon,  and  any  other  discharge  of  a  jury.  As  far  as 
authority  goes,  the  distinction  between  felony  and  misdemeanor  here 
becomes  important.  On  the  authorities  there  is  a  doubt  in  felony :  in 
misdemeanor  I  think  it  clear  that  there  is  a  venire  de  novo  on  an  im- 
perfect verdict. 

On  the  argument  before  us,  it  was  urged  that  there  was  a  distinc- 
*5S11  ^^^^  between  a  discharge  of  the  jury  because  *the  Judge  had 

J  become  convinced  that  it  was  impracticable  that  they  could 
give  a  verdict,  which  it  was  said  was  a  case  of  necessity,  and  a  dis- 
charge of  the  jury  where  it  was  manifestly  still  practicable  that  they 
could  give  their  verdict,  but  the  Judge  thought  it  desirable  for  the 
ends  of  justice  not  to  take  their  verdict,  though  it  was  practicable ; 
this,  it  was  said,  was  ultra  vires  and  illegal.  The  distinction  is  intel- 
ligible, but  it  cannot  be  supported  without  overruling  Kinloch's  Case, 
Foster  16,  22.  There  the  verdict  on  not  guilty  might  very  well  have 
been  taken,  though  the  prisoners  had  not  the  opportunity  of  pleading 
in  abatement.  It  was  entirely  a  voluntary  act  on  the  part  of  the  Court 
which  led  to  the  discharge  of  the  jury,  and,  as  is  pointed  out  by 
Crampton,  J.,  in  Conwajr  and  Lynch  v.  The  Queen,  p.  176,  the  whole 
reasoning  of  Foster,  J.,  is  founded  on  the  supposition  that  the  Judge 
had  a  discretionary  power,  though  he  ought  never  to  exercise  it  with- 
out very  good  reason  indeed.  The  case  of  Conway  and  Lynch  v.  The 
Queen,  7  Irish  Law  Rep.  149,  is,  as  I  have  already  observed,  a  case 
of  felony,  and  in  so  far  not  necessarily  in  point  in  the  present  case 
of  misdemeanor,  but  I  must  say  that  the  admirable  judgment  of 
Crampton,  J.,  convinces  me  that,  even  in  a  case  of  felony,  he  was 
right,  and  his  colleagues,  though  the  majority,  wrong.  I  will  not 
weaken  what  he  has  said  by  repeating  or  abridging  it,  but  refer  to 
the  report,  only  saying  that  I  subscribe  to  all  his  reasoning,  except 
that,  as  I  have  already  said,  I  doubt  if  he  is  justified  (p.  178)  in 
treating  it  as  a  settled  point  that  there  must  be  a  venire  de  novo  on 
an  imperfect  verdict  in  a  case  of  felony.  I  think  this  still  not  deter- 
mined by  authority :  See  Campbell  v.  The  Queen,  11  Q.  B.  799  (E.  C. 
L.  R.  vol.  63). 
♦6321       *Since  the  case  of  Conway  and  Lynch  there  have  been  two 

J  in  England  where  the  question  arose.  In  Newton's  Case,  18 
Q.  B.  71 J  (E.  C.  L.  R.  vol..  63),  Lord  Denman  says  (p.  729),  "The 
prisoner  was  given  in  charge  to  a  jury  at  the  Assizes;  and  the  jury 
were,  improperly,  discharged :  and  therefore,  as  it  is  contended,  the 
prisoner  must  be  set  at  liberty.  I  do  not  think  ftiat  conclusion  fol- 
lows either  logically  or  on  the  legal  authorities.  Even  assuming 
that  the  discharge  of  the  jury  was  improper,  I  do  not  see  how  it  is 
equivalent  to  an  acquittal,  or  can  be  a  bar  to  a  trial,  nor  how  it  could 
be  made  the  subject  of  a  plea."  And  Patteson,  J.,  says  (p.  731), 
" There  has  been  no  trial  resulting  in  a  verdict;  what  took  place  was 
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not  a  trial  determining  tlie  queStion  of  her  guilt  or  innocence.  There- 
fore, even  if  I  saw  great  reason  to  doubt  the  correctness  of  what  took 
place  at  the  Assizes,  I  should  say  she  was  not  entitled  to  be  dis- 
charged." These  opinions  were  given  on  a  return  to  a  habeas  corpus, 
when  the  question  before  the  Court  was  whether  the  prisoner  could 
be  detainea  in  gaol  to  abide  a  fresh  trial.  The  question,  whether 
there  should  be  a  fresh  trial,  was  not  so  distinctly  raised  as  in  the 
present  case,  but  it  was  before  the  Court ;  and  the  learned  Judges 
just  quoted  evidently  thought  that,  even  in  the  case  of  a  capital 
felony,  an  improper  discharge  of  a  jury  was  not  equivalent  to  an 
acquittal.  The  last  case  on  the  subject  is  The  Queen  v.  Davison,  2 
F.  &  F.  250,  whero  the  precise  question  now  before  us  was  raised  on 
demurrer  at  the  Central  Criminal  Court.  There,  to  an  indictment  for 
misdemeanor,  it  was  pleaded,  that  the  prisoner  had  been  given  in 
charge  to  a  jury  and  they  had  been  improperly  discharged  by  the 
justices.  The  replication  stated  no  more  than  that  the  justices  did 
*it  in  the  exercise  of  their  discretion,  because  all  other  busi-  r»eQo 
ness  was  at  an  end,  and  the  jury  said  that  they  were  not  likely  '• 
to  agree ;  this  was  admitted  to  be  true  by  the  demurrer,  and  if  there 
was  no  more  than  this  stated,  surely  the  discharge  was  indiscreet  and 
premature.  Both  Pollock,  C.  B.,  and  Martin,  B.,  p.  254,  note  the 
distinction  between  the  case  which  was  one  of  misdemeanor  and  that 
of  Conway  and  Lynch  v.  The  Queen,  which  warf  felony,  but  rest  their 
judgment  on  the  more  general  ground  that  the  improper  discharge 
of  a  jury  could  not  be  the  subject  of  a  plea,  and  my  brother  Hill,  p. 
255,  quotes  and  concurs  in  the  judgment  of  Crampton,  J.,  in  the  Irish 
case. 

I  think  these  authorities  quite  sufficient  to  authorize  us  to  decide 
that  the  discharge  of  the  jury  is  no  legal  bar  to  another  trial,  and 
therefore  that  there  ought  to  be  such  jury  process  as  is  necessary  to 
produce  the  further  trial.  Whether  that  is  to  be  entered  on  the 
record  as  a  venire  de  novo,  or  as  a  continuation  of  the  former  jury 
process,  is  a  matter  not  now  before  us.  The  rule  should  be  dis- 
charged. Bule  discharged. 

Subsequently  a  nolle  prosequi  was  entered  by  The  AUorMy- 
General, 

By  itot  li  A  16  Vict  o.  100,  •.  13,  %  Jadge  is  empowered  to  disohmrge  the  Jnry  from 
giring  soy  rerdict^  where  %  penon  is  tried  for  mifldemeanor,  and  the  faote  gi?en  in  e?idenoe 
amoiint  in  law  to  a  felony,  and  to  direot  ineh  person  to  be  indicted  for  folony. 


*The  QUEEN  v.  The  Inhabitants  of  the  Parish  of  RUYTON   .^^.^a 
of  the  Eleven  Towns.    July  9.  ^  ^^ 

11  <&  12  Vid.  c.  31. — Orounds  of  removal. — AcknowUdgment, — Euidenee, — Case  for 
opinion  of  superior  Court. 

The  gronnds  of  removal  of  a  female  panper  stated  a  derivative  settlement  from  her  great- 
grandfather; and  alleged  an  acknowledgment  of  that  settlement  by  relief  given  to  her  great- 
grandmother,  and  by  a  collateral  relation  having  been  removed  to  the  parish.  On  the  trial  of 
an  appeal  at  the  Quarter  Sessions  against  the  order  of  removal,  the  respondents  oiTered  evi- 
denoe  to  show  the  removal  to  the  appellant  parish  of  another  collateral  relation — the  wife  of 
a  grandson  of  the  common  ancestor— on  a  settlement  also  derived  from  him.    This  evidence 
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wu  objected  to,  but  reeeired,  and  the  question  of  its  admissibility  was  reserred  for  this  Court: 
Held, 

1.  That  the  Conrt  of  Quarter  Sessions  were  prohibited  by  stat  11  A  12  Viet  o.  31,  from 
reserving  the  abore  qnestion  for  the  consideration  of  this  Conrt. 

2.  Per  Hill  and  Crompton,  Js.,  dubitante  Cockburn,  C.  J.,  that  the  eridenoe  was  reoelTable. 

On  appeal  against  an  order  of  tWo  justices  of  the  peace  for  the  city 
and  borough  of  Chester,  for  the  removal  of  Ann  Rowlands  and  her 
three  illegitimate  children  from  the  parish  of  St.  Bridget,  Chester,  to 
the  parish  of  Ruyton  of  the  Eleven  Towns,  in  the  county  of  Salop ; 
the  Court  of  Quarter  Sessions  for  the  city  and  borough  of  Chester 
confirmed  the* order,  subject  to  the  following  case: — 

The  pauper  Ann  Rowlands  was  the  daughter  of  William  Rowlands 
the  younger,  who  was  the  son  of  William  Rowlands,  who  was  the 
son  of  Thpmas  Rowlands  and  Ann  his  wife.  The  respondents  relied 
upon  a  settlement  in  the  appellant  parish  derived  from  the  said 
Thomaa  Rowlands,  the  pauper's  great-grandfather.  In  addition  to 
other  evidence  they  tendered  an  order  for  the  removal  of  one  Jane 
Rowlands,  the  wife  of  one  Thomas  Rowlands,  the  grandson  of  the 
♦5*151   ®^^^  Thomas  Rowlands  and  Ann  *his  wife,  from  the  township  • 

J  of  Wrexham  Abbott  to  the  appellant  parish,  dated  the  5th 
day  of  August,  1830,  on  a  settlement  derived  from  the  said  Thomas 
Rowlands  the  grandfather,  and  a  removal  under  it,  which  order  was 
never  appealed  against.  They  also  called  the  said  Jane  Rowlands  to 
state  the  circumstances  under  which  tbe  removal  took  place,  and  her 
relationship  to  the  pauper. 

On  the  part  of  the  appellants  it  was  objected  that  this  evidence  was 
not  admissible.  The  learned  Recorder  received  the  evidence,  but 
reserved  for  the  consideration  of  this  Court  the  question  of  its 
admissibility. 

The  question  for  the  opinion  of  this  Court  is : — 

Was  the  evidence  objected  to  inadmissible  in  support  of  the  respond- 
ent's grounds  of  removal? 

If  the  Court  should  be  of  opinion  that  it  was  inadmissible,  then 
the  order  of  .Sessions  is  to  be  quashed;  otherwise  the  .same  to  stand 
confirmed. 

The  grounds  of  removal  and  of  appeal  are  to  form  part  of  this  case, 
and  are  as  follows,  namely : — 

Grounds  of  removal. 

"  That  the  said  Ann  Rowlands  and  her  said  three  children  have 
come  to  inhabit,  and  are  now  inhabiting,  in  our  said  parish  of  Saint 
Bridget,  not  having  resided  in  the  said  parish  for  five  years  next 
before  the  date  hereof,  so  as  to  become  irremovable  therefrom,  and 
not  having  gained  a  legal  settlement  tljerein,  nor  having  produced 
any  certificate  acknowledging  them  to  be  settled  elsewhere ;  and  that 
they  are  now  actually  chargeable  to  our  said  parish,  and  are  receiving 
relief  therefrom,  which  is  not  made  necessary  by  reason  of  sickness 
or  accident:  that  their  place  of  settlement  is  in  your  said  parish, 
*5361  *^^^ship,  or  place  of  Ruyton  of  the  Eleven  Towns,  *in  the 
J  county  of  Shropshire,  in  right  of  her  father  William  Row- 
lands, whose  settlement  is  in  your  said  parish,  township,  or  place  of 
Ruyton  of  the  Eleven  Towns,  in  right  of  his  late  father  the  said 
William  Rowlands,  deceased,  whose  settlement  was  in  your  said 

.'♦•■J, 
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parish,  township,  or  place  of  Ruyton  of  the  Eleven  Towns  at  the 
time  that  his  said  son  the  said  William  Bowlands  was  emancipated ; 
and  the  said  late  William  Bowlands.  the  said  late  grandfather  of  the 
said  Ann  Rowlands,  was  settled  in  your  said  parish,  township,  or 
place  of  Ruyton  of  the  Eleven  Towns  at  the  time  his  said  son  was 
emancipated,  in  righl  of  his  father  the  said  late  Thomas  Rowlands, 
deceased.  The  settlement  of  the  said  Thomas  Rowlands  has  been 
acknowledged  to  be  in  your  said  parish,  township,  or  place  of  Ruyton 
of  the  Eleven  Towns,  by  the  overseers  of  the  poor  of  your  said 
parish.,  township,  or  place  of  Ruyton  of  the  Eleven  Towns  by  giving 
unto  Ann  Rowlands,  widow  of  the  said  Thomas  Rowlands,  weekly 
relief  for  several  years  previous  and  up  to  the  time  of  her  death, 
whilst  she  resided  in  Pentrefelin,  in  the  township  or  place  of  Wrex- 
ham Abbott.  That  Samuel  Rowlands,  cousin  to  the  said  William 
Rowlands,  the  said  father  of  the  said  Ann  Rowlands,  and  the  son  of 
the  late  Edward  Rowlands,  shoemaker,  deceased,  and  grandson  to  the 
said  late  Thomas  Rowlands  and  Ann  his  wife,  was,  by  an  order  under 
the  hands  'and  seals  of  R.  M.  Lloyd  and  H.  W.  Meredith,  Esquires, 
two  of  Her  Majesty's  justices  of  the  peace  acting  in  and  for  the  said 
county  of  Denbigh,  bearing  date  the  19th  day  of  January;  1843, 
removed  from  the  said  township  or  place  of  Wrexham  Abbott  to 
your  said  parish,  township,  or  place  of  Ruyton  of  the  Eleven  Towns ; 
the  said  order  was  never  appealed  igainst.  That  neither  the  said  Ann 
Rowland^  *or  the  said  William  Rowlands  her  father,  ever  did  r:^^n 
any  act  whereby  to  gain  a  settlement  in  their  own  right;  ■■ 
neither  did  the  said  William  Rowlands  the  elder,  deceased,  acqtiire 
any  settlement  in  his  own  right  previous  to  his  said  son  William 
Bowlands  being  emancipated.^' 

Grounds  of  appeal  (those  which  are  material  are  alone' set  out): — 

"  1.  That  the  said  order  is  bad  and  defective  on  the  face  thereof. 

"  2.  That  the  said  Ann  Rowlands  and  her  said  children,  at  the  time 
the  said  order  was  made,  were  not  legally  settled  in  our  said  parish 
of  Ruyton  of  the  Eleven  Towns. 

"8.  That  the  place  of  settlement  of  the  said  Ann  Rowlands  and 
her  said  children  is  not  in  our  parish  of  Ruyton  of  the  Eleven  Towns 
in  right  of  her  father  William  Rowlands. 

*'  4.  That  the  place  of  settlement  of  the  said  William  Rowlands  (the 
father  of  the  said  Ann  Rowlands)  is  not  in. our  parish  of  Ruyton  of 
the  Eleven  Towns,  in  right  of  his  late  father  the  said  late  William 
Rowlands,  deceased. 

"  5.  That  the  said  WiUiam  Rowlands,  deceased,  the  grandfather  of 
the  said  Ann  Rowlands,  was  not  legally  settled  in  our  said  parish  of 
Ruyton  of  the  Eleven  Towns. 

"  6.  That  the  said  William  Rowlands,  the  grandfather  of  the  said 
Ann  Rowlands,  was  not  settled  in  our  said  parish  of  Ruyton  of  the 
Eleven  Towns,  in  right  of  his  father  the  late  Thomas  Rowlands, 
deceased. 

"  7.  That  the  said  Thomas  Rowlands,  deceased,  was  not  settled  in 
our  said  parish  of  Ruyton  of  the  Eleven  Towns. 

^'8.  That  the  said  settlement  of  the  said  Thomas  'Rowlands  r^sog 
has  not  been  acknowledged  to  be  in  our  said  parish  of  Ruyton  '- 
of  the  Eleven  Towns  by  the  overseers  of  the  poor  of  our  said  parish, 
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by  giving  to  Ann  Rowlands,  widow  of  the  late  Thomas  Rowlands, 
weeKly  relief  whilst  she  resided  in  Pentrefelin,  in  the  township  of 
Wrexham  Abbott. 

"  9.  That  Samuel  Rowlands,  cousin  of  the  said  William  Rowlands, 
the  father  of  the  said  Ann  Rowlands,  and  the  son  of  the  late  Edward 
Rowlands,  deceased,  and  grandson  to  the  said  late  Thomas  Rowlands 
and  Ann  his  wife,  was  not,  by  any  order  in  that  behalf  duly  made, 
removed  from  the  township  of  Wrexham  Abbott  to  our  said  parish 
of  Ruyton  of  the  Eleven  Towns. 

F,  K  J.  McIrUyre  having  obtained  a  rule  calling  on  the  parish  of 
St.  Bridget,  Chester,  to  show  cause  why  the  order  of  Sessions  should 
not  be  quashed:  it  was  argued  in  Easter  Term,  on  27th  April:  before 
Cockburn,  C.  J.,  Crompton  and  Hill,  Js. 

E.  Beavan  appeared  in  support  of  the  order  of  Sessions,  but  the 
Court  called  on 

Mclnfyre  and  Horatio  Lhyd,  for  the  appellants. — This  evidence  was 
not  admissible  under  these  grounds  of  removal.  The  question  de- 
pends on  Stat.  11  &  12  Vict.  c.  31.  The  first  section  having  repealed 
so  much  of  the  former  stat.  4  &  5  W.  4,  c.  76,  as  provides,  in  cases 
of  orders  of  removal,  that  the  notice  thereby  required  to  be  sent  by 
the  overseers  or  guardians  of  the  parish  obtaining  the  order  shall  be 
accompanied  by  a  copy  of  the  examination  upon  which  the  order 
was  made ;  the  second  section  enacts,  **  instead  thereof  such  notice 
♦5891  *^^^  ^  accompanied  by  a  statement  in  writing  under  the 
J  hands  of  such  overseers  or  such  guardians,  or  any  three  or 
more  of  such  guardians,  setting  forth  the  grounds  of  such  removal, 
including  the  particulars  of  the  settlement  or  settlements  relied  upon 
in  support  thereof:  Provided  always,  that  on  the  hearing  of  any 
appeal  against  any  order  of  removal  it  shall  not  be  lawfid  for  the 
respondents  to  go  into  or  give  evidence  of  any  other  grounds  of 
removal  than  those  set  forth  in  such  statement."  Then  by  sect.  4, 
"Whereas  a  statement  of  the  grounds  of  removal  or  of  appeal  is 
required  to  be  communicated  for  the  purpose  of  enabling  the  party 
receiving  it  to  inquire  into  the  subject  of  such  statement,  and,  if  need 
be,  to  prepare  for  trial ;  be  it  therefore  enacted,  that  upon  the  hearing 
of  any  appeal  against  an  order  of  removal  no  objection  whatever  on 
account  of  any  defect  in  the  form  of  setting  forth  any  ground  of 
removal  or  of  appeal  in  any  such  statement  shall  be  allowed,  and  no 
objection  to  the  reception  of  legal  evidence  offered  in  support  of  a 
ground  of  removal  or  appeal  alleged  to  be  set  forth  in  any  such  state- 
ment shall  prevail,  unless  the  Q)urt  shall  be  of  opinion  that  such 
alleged  ground  is  so  imperfectly  or  incorrectly  set  forth  as  to  be 
insufficient  to  enable  the  party  receiving  the  same  to  inquire  into  the 
subject  of  such  statement,  and  to  prepare  for  trial :  Provided  always, 
that  in  all  cases  where  the  Court  shall  be  of  opinion  that  any  such 
objection  to  such  statement  or  to  the  reception  of  evidence  ought  to 
prevail,  it  shall  be  lawful  for  such  Court,  if  it  shall  so  think  fit,  to 
cause  any  such  statement  of  grounds  of  removal  or  appeal  to  be 
forthwith  amended  by  some  officer  of  the  Court  or  otherwise,  on  such 
*5401  ^^^^  ^  ^  payment  of  '^costs  to  the  other  party,  or  postponing 
^  the  trial  to  another  day  in  the  same  Sessions  or  to  the  next 
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subsequent  Sessions,  or  both  payment  of  costs  and  postponement,  as 
to  such  Court  shall  appear  just  and  reasonable." 

The  respondents  rely  on  a  derivative  settlement  from  the  great- 
grandfather of  the  pauper,  and  the  grounds  of  removal  allege  an 
acknowledgment  of  that  settlement  by  relief  given  to  the  great-grand- 
mother of  the  pauper,  and  by  a  collateral  relation  having  been 
removed  to  the  appellant  parish.  But  the  respondents  further  seek 
to  show  the  removal  to  the  appellant  parish  of  another  collateral 
relation,  the  wife  of  a  grandson  of  the  common  ancestor.  Nonobjec- 
tions can  be  gone  into  which  are  not  stated  in  the  notice  of  appeal : 
Reg.  V.  The  Churchwardens  of  Birmingham,  8  Q.  B.  410  (E.  C.  L.  R. 
vol.  55):  and  each  acknowledgment  here  must  be  taken  as  a  distinct 
ground  of  removal :  for,  where  acknowledgment  is  relied  on,  all  the 
particulars  of  it  must  be  set  out :  Bex  v.  The  Justices  of  Derbyshire, 
6  A.  &  E.  885  (E.  C.  L.  E.  vol.  33).  [Cockburn,  C.  J.— Those  cases 
were  before  the  11  &  12  Vict,  c,  31.]  They  are  still  authority,  for  the 
only  difference  introduced  by  the  statute  in  this  respect  is,  that  for- 
merly the  particulars  of  the  settlement  relied  on  were  disclosed  by  the 
examination,  whereas  now  they  are  disclosed  by  the  order  of  removal. 
The  object  of  the  statute  was  to  give  the  means  of  inquiry.  With 
proper  notice  the  appellants  here  might  havo  come  prepared  to  show 
that  the  relief  given  to  the  grandmother  of  the  pauper  was  given 
through  mistake,  or  that  the  settlement  obtained  by  the  son  was  ob- 
tained by  him  in  his  own  right.  If  the  ground  of  removal  were 
stated  to  be  a  settlement  by  hiring  and  service  in  the  parish,  proof 
of  another  settlement  by  hiring  and  service  in  *another  parish  r^c^-i 
would  not  be  admissible  to  confirm  it.  [Cbompton,  J. —  ^ 
Where  a  ground  of  removal  is  stated,  can  you  not  confirm  it  by  mat- 
ter not  stated  ?  If  so,  then  is  not  this  merely  ancillary  evidence  ? 
Is  it  not  like  two  counts,  in  support  of  which  some  matter  is  offered 
in  evidence  which  might  have  been  made  the  subject  of  a  third  count?] 
This  was  not  offered  as  ancillary  evidence ;  if  the  Recorder  had  so 
understood  it,  he  would  not  have  reserved  the  point.  [Hill,  J. — The 
proviso  at  the  end  of  the  4th  section  enables  the  Court  of  Quarter 
Sessions  to  amend  the  grounds  of  removal.]  No  amendment  could 
have  been  made  here,  for  it  would  be  a  prejudice  to  the  appellants  to 
insert  a  new  ground  of  removal  of  which  they  had  no  previous  notice. 

JS,  Beavan,  for  the  respondents. — This  evidence  was  only  offered  as 
additional  evidence  of  an  acknowledgment  sufficient  to  support  the 
removal.  Acknowledgment  is  in  Itself  no  ground  of  settlement ;  it 
is  merely  evidence  of  a  settlement.  Where  a  removal  proceeded  on 
a  settlement  by  hiring  and  service  and  relief  in  the  appellant  parish, 
it  was  held  competent  to  the  appellant  parish,  under  a  general  notice 
of  appeal  negativing  the  settlement,  to  show  that  the  relief  was  given 
by  mistake:  Reg.  v.  The  Inhabitants  of  Bedingham,  5  Q.  B.  653  (E. 
C.  L.  R.  vol.  48). 

But  there  is  another  consideration  here,  namely,  had  the  Recorder 
a  right  to  reserve  this  point?  Sect.  7  of  the  il  &  12  Vict.  c.  81, 
enacts,  "  The  decision  of  the  Court  upon  the  hearing  of  any  appeal 
against  any  order  of  removal,  as  well  upon  the  sufficiency  and  effect 
of  the  statement  of  the  grounds  of  removal  and  of  appeal,  and  of  the 
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♦'vt91  ^^*^^  ^^  chargeability,  and  of  the  copy  or  *couiiterpart  of  the 
J  order  of  removal  sent  to  the  appellant  parish,  as  upon  the 
amending  or  refusing  to  amend  the  order  of  removal  as  aforesaid,  or 
the  statement  of  grounds  of  removal  or  appeal,  shall  be  final,  and 
shall  not  be  liable  to  be  reviewed  in  any  Court,  by  means  of  a  writ  of 
certiorari  or  mandamus,  or  otherwise." 

Mclntyre, — This  evidence  was  not  offered  to  prove  the  removal  of 
the  collateral  relation,  but  as  a  step  to  prove  the  settlement  of  the 
great-grandfather  generally.  The  proviso  at  the  end  of  sect.  4  of  stat. 
11  &  12  Vict.  c.  31,  only  applies  where  a  settlement  as  stated  is  de- 
fective inform;  but  the  bringing  in  any  new  settlement  is  matter  of 
substance.  Besides,  no  application  for  leave  to  amend  was  made  at 
the  Sessions.  Chir.  adv,  vuU, 

Blackburn,  J.,  this  day  sat  alone  in  Court,  and  read  the  following 
judgments. 

Cbompton,  J. — ^I  a^n  of  opinion  that  the  respondents  are  entitled 
to  our  judgment. 

The  only  question  proposed  to  us  is,  '*  Was  the  evidence  objected 
to  inadmissible  in  support  of  the  respondents'  giounds  of  removal ?" 
If  we  think  it  admissible  we  are  to  quash  the  order;  otherwise  it  is 
to  stand  confirmed. 

For  the  reasons  stated  in  the  course  of  the  discussion,  I  do  not 
think  the  evidence  inadmissible  in  support  of  the  grounds  in  ques- 
tion. The  settlement  relied  upon  by  the  respondents  was  derived 
from  the  pauper's  great-grandfather:  and  the  grounds  of  removal, 
*5431  ^^^  stating  the  derivative  settlements  of  her  father  *and  grand 
J  father,  proceed  to  state  that  the  settlement  of  the  great-grand 
father  had  been  acknowledged  on  two  distinct  occasions  by  thi 
appellant  parish — first,  by  giving  relief  to  a  descendant  of  the  great- 
grandfather under  a  settlement  derived  from  him ;  and,  secondly,  bjf 
an  order  of  removal  of  another  member  of  the  family  on  a  settlement 
also  derived  from  the  great-grandfather.  The  evidence  objected  to 
was  that  of  an  order  submitted  to  by  the  appellant  parish  for  the 
removal  of  another  member  of  the  sanie  family  under  a  settlement 
derived  in  the  same  way  from  the  great-grandfather. 

If  the  two  instances  of  acknowledgment  mentioned  in  the  grounds' 
of  removal  are  to  be  treated  as  the  two  grounds  of  removal,  I  think  that 
the  evidence  in  question  was  admissible,  as  confirming  and  showing 
the  nature  of  such  acknowledgment,  and  as  showing  that  there  was 
not  any  mistake  about  the  relief  having  been  given  as  relief  in  such  a 
way  as  to  amount  to  an  acknowledgment,  and  as  anticipating  and 
rebutting  any  supposition  that  the  relief  might  not  have  been  given 
bj  the  parish,  or  that  it  was  not  bo  given  as  to  be  a  binding  acknow- 
ledgment. As  it  is  stated  that  other  evidence  was  given,  and  as  the 
Becorder  has  decided  in  favour  of  the  settlement  in  the  appellant 
parish,  we  must,  I  think,  consider  that  he  has  decided  that  the  grounds 
of  removal  were  made  out ;  and  in  this  view  of  the  case  the  evidence 
objected  to  seems  to  me  not  to  have  been  inadmissible. 

If,  on  the  other  hand,  the  grounds  of  removal  are  taken  to  be,  that 
the  respondents  relied  on  the  settlement  of  the  great-grandfather,  and 
the  derivative  settlements  of  the  grandfather  and  pauper  from  the 
great-grandfather,  and  if  the  instances  of  acknowledgment  by  relief 
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and  order  submitted  to  were  merely  given  as  ♦evidence,  then  r*^^^ 
any  objection  to  the  grounds  of  removal  would  only  amount  to  '■ 
an  objection  that  the  original  settlement  of  the  great-grandfather  was 
not  sufficiently  set  out ;  and  that  clearly  would  have  been  a  mere  im- 
perfect statement  of  the  grounds  of  removal  within  stat.  11  &  12  Yict. 
c  31,  which  could  not  be  taken  advantage  of,  unless  found  by  the 
Court  below  to  have  been  insufficient  to  enable  the  other  party  to 
inquire  and  prepare ;  and  the  Court  below  not  having  so  found,  no 
such  objection  could  prevail. 

It  may  have  been  the  case  that  the  nature  of  the  great-grandfather's 
settlement  was  not  known,  and,  if  any  amendment  was  necessary,  it 
might  have  been  stated  to  have  been  unknown ;  or,  if  known,  the 
nature  of  the  settlement  might  have  been  stated  more  particularly  by 
way  of  amendment.  And  it  is  by  no  means  clear  to  me  that  any 
statement  of  the  evidence  by  which  (he  settlement  is  to  be  proved  is 
required.  The  expression  ''particulars  of  settlement"  seems  to  point 
rather  to  the  nature  and  kind  of  settlement  than  to  the  evidence  of  it. 
It  probably  would  have  been  sufficient  to  have  traced  the  settlement 
of  the  pauper  up  to  the  great-grandfather,  and  if  the  fact  of  his  settle- 
nient  were  known,  but  the  kind  of  settlement  were  unknown,  to  have 
so  stated. 

I  am  disposed  to  take  a  very  wide  view  of  the  enactment  of  stat.  11 
&'12  Vict.  c.  81,  and  to  hold  it  applicable  to  every  case  where  an 
objection  is  made  that  the  grounds  of  removal  are  not  sufficient  to  let 
in  the  case  of  the  party ;  and  if  this  be  so,  it  would  determine  the 
present  case  in  favour  of  the  respondents,  as  the  only  point  made  for 
the  appellants  is  as  to  the  evidence  not  being  admissible  on  the  grounds 
of  removal  stated.  I  ♦am  disposed  to  think  that  the  effect  of  r^s^- 
the  7th  section  of  stat.  11  &  12  Vict.  c.  31,  is  to  prevent  any  L  ^ 
question  as  to  the  grounds  of  removal  not  being  sufficient  being 
brought  into  this  Court,  and  to  make  what  is  done  by  the  Court  below 
final.  The  grounds  of  removal  seem  to  me  to  be  put  by  the  enactment 
in  question  in  exactly  the  same  position  as  particulars  in  a  trial  at  nisi 
prius  now  stand.  If  there  is  an  objection  to  the  sufficiency  and  effect 
of  the  grounds  of  removal,  the  Court  of  Quarter  Sessions  is  to  con- 
sider, just  as  in  the  case  of  particulars,  whether  they  really  let  in  the 
case  of  the  party;  and  if  not,  to  amend  them,  and  adjourn  the  case, 
Ac.,  so  as  best  to  meet  the  ends  of  justice ;  and  by  the  7th  section  the 
decision  of  the  Court  of  Quarter  Sessions  is  to  be  final.  The  doctrine 
of  defects  and  variances  in  the  examinations  and  grounds  of  removal 
before  the  trial  of  appeals  had  been  mischievous ;  and  the  statute  in 
question  was  a  most  beneficial  alteration  of  the  law,  designed  to  check 
a  practice  which  had  introduced  lamentable  and  disgraceful  technicali- 
ties into  the  trial  of  settlement  cases,  and  I  should  be  sorry  to  put  a 
narrow  construction  on  so  useful  an  enactment. 

On  these  grounds  I  think  that  our  judgment  should  be  for  the  re- 
spondents. 

Hill,  J. — This  was  a  rule  calling  upon  the  parish  of  St.  Bridget,  in 
the  city  of  Chester,  to  show  cause  why  an  order  of  Sessions,  confirm- 
ing an  order  of  two  justices  for  the  removal  of  Ann  Kowlands  and  her 
three  illegitimate  children  from  the  parish  of  St.  Bridget  to  the  parish 
of  Buyton,  should  not  be  quashed. 
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The  rule  was  argued  before  us  on  a  special  case  stated  for  the  opinioa 
*"4fil  ^^  ^^^  Court  by  the  Recorder  *of  Chester,  before  whom  aa 
J  appeal  against  the  order  of  justices  came  on  to  be  heard.  The 
Recorder  confirmed  the  order  of  removal,  subject  to  a  case.  The  case 
stated  the  order  of  removal,  and  set  out  the  grounds  of  removal  in 
extenso,  and  also  the  grounds  of  appeal.  The  case  further  stated 
certain  evidence  which  the  respondents  oflFered  in  support  of  the  order 
of  removal,  and  that  the  admissibility  of  the  evidence  was  objected  to 
by  the  appellants,  but  that  the  learned  Recorder  received  the  evi- 
dence; and  the  question  stated  by  the  case  for  the  opinion  of  this 
Court  is,  "  Was  the  evidence  objected  to  inadmissible  in  support  of 
the  respondents'  grounds  of  removal?" 

Before  answering  this  question  it  becomes  important  to  consider 
whether  the  Recorder  had  power  to  state  the  case  for  the  opinion  of 
this  Court,  and  whether  this  Court  can  review  his  decision  admitting 
the  evidence. 

The  question  really  argued  before  the  Recorder  wa8>  whether  the 
statement  of  the  grounds  of  removal  excluded  the  admissibility  of  the 
evidence.  This  renders  it  necessary  to  consider  the  provisions  of  the 
11  &  12  Vict.  c.  31,  under  which  the  statement  of  the  grounds  of  re- 
moval is  given. 

By  the  1st  section  of  that  statute ;  after  reciting  that  the  communi- 
cation, theretofore  by  law  required  to  be  made  by  a  parish  seeking  to 
enforce  an  order  of  removal  of  a  copy  of  the  examination  upon  which 
such  order  had  been  made  had  been  found  to  produce  much  expensive 
and  useless  litigation  upon  points  of  mere  form,  so  that  few  cases  of 
appeals  against  such  orders  were  then  decided  upon  the  merits ;  for 
remedy  thereof  it  was  enacted  that  the  then  existing  law  in  that  behalf 
^^  1  Y"|  should  be  repealed :  and  instead  thereof,  by  *the  2d  section,  it 
J  was  enacted,  that  notice  of  an  order  of  removal  shall  be  accom- 
panied by  a  statement  in  writing  setting  forth  the  grounds  of  removal, 
including  the  particulars  of  the  settlement  relied  upon  in  support 
thereof.  The, 2d  section  further  contains  a  proviso,  that  upon  the 
hearing  of  any  appeal  against  an  order  of  removal  it  shall  not  be  law- 
ful for  the  respondents  to  go  into  or  give  evidence  of  any  other  grounds 
of  removal  than  those  set  forth  in  such  statement.  The  4th  section 
gives  the  sessions  before  whom  the  appeal  is  heard  the  most  ample 
powers  to  allow  an  amendment  of  the  grounds  of  removal,  for  the  pur- 
pose not  only  of  fully  meeting  the  justice  oi'  the  case,  but  of  securing 
a  trial  on  the  merits ;  and,  by  sect.  7,  the  decision  of  the  Court,  upon 
the  hearing  of  any  appeal  upon  the  sufficiency  and  effect  of  the  state- 
ment of  the  grounds  of  removal,  is  declared  to  be  final,  and  shall  not 
be  liable  to  be  reviewed  in  any  Court  by  means  of  a  writ  of  certiorari 
or  of  mandamus,  or  otherwise. 

Looking  at  the  provisions  of  this  statute,  I  am  of  opinion  that  we 
have  no  power  to  review  the  decision  of  the  learned  Recorder.  The 
plain  and  manifest  intention  of  the  statute  was  to  get  rid  of  expensive 
and  useless  litigation  upon  points  of  mere  form,  and  to  facilitate  the 
settlement  of  all  disputes  upon  contested  orders  of  removal*  Its  pro- 
visions are  framed  so  as  to  enable  the  litigating  parishes  to  prepare 
for  trial  on  the  merits ;  and  to  aid  this  object  large  powers  of  amend- 
ment are  given  to  the  Court  before  which  the  appeal  is  heard  on  such 
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terms  as  to  payment  of  costs  or  postponing  the  trial  as  to  the  Court 
shall  appear  just  and  reasonable.  The  statute  having  made  these 
provisions,  by  which  a  trial  on  the  merits  is  effectually  secured  before 
a  *competent  tribunal,  with  the  same  object  of  preventing  r+^-^Q 
expensive  and  useless  litigation,  expressly  enacts  that  the  ^ 
decision  of  the  Court  upon  the  hearing  of  the  appeal,  as  to  the  suffi- 
ciency and  effect  of  the  statement  of  the  grounds  of  removal,  shall  be 
£nal  and  conclusive. 

In  the  case  sent  to  this  Court  by  the  Recorder  of  Chester,  the  ques- 
tion is  one  upon  the  effect  of  the  statement  of  the  grounds  of  removal. 
For  the  appellants  it  was  argued  that  the  statement  of  the  grounds  of 
removal  excluded  the  admissibility  of  the  evidence ;  whilst,  on  the 
part  of  the  respondents,  it  was  argued  that  such  was  not  the  effect  of 
the  statement  of  the  grounds  of  removal :  in  other  words  the  question 
argued  between  the  parties  was  one  upon  which  it  is  expressly  enacted, 
by  sect.  7,  that  the  decision  of  the  Court  of  Quarter  Sessions  upon 
the  hearing  of  the  appeal  shall  be  final  and  conclusive,  and  shall  not 
be  liable  to  be  reviewed  in  this  Court.  I  therefore  think  that  the 
Becorder  had  no  power  to  state  the  case  for  the  opinion  of  this  Court, 
and  that  this  Court  has  no  power  to  review  his  decision. 

If  this  Court  had  the  power,  and  we  were  required  to  answer  the 
question,  in  my  judgment  the  evidence  was  admissible  in  support  of 
the  grounds  of  removal.  The  statute  requires  "a  statement  in  writing, 
setting  forth  the  grounds  of  the  removal,  including  the  particulars  of 
the  settlement  relied  upon  in  support  thereof;"  but  the  statute  does 
not  require  any  statement  of  the  evidence  by  which  the  party  obtain- 
ing the  order  of  removal  intends  to  support  the  removal.  In  the 
present  case  the  settlement  of  the  pauper  relied  on  was  derived  from 
ner  great-grandfather ;  and  the  statement  of  the  grounds  of  removal, 
after  setting  forth  the  derivative  settlements  of  her  father  and  grand- 
father, alleged  that  the  settlement  *of  the  great-grandfather  had  ri^e^f^ 
been  acknowledged  by  the  appellant  parish  by  the  payment  '- 
of  weekly  relief  for  several  years  to  his  widow,  and  by  an  order  of 
removal  submitted  to,  particularly  set  out  in  the  statement. 

It  appears  to  me  that  the  acts  relied  on  as  establishing  an  acknow- 
ledgment binding  on  the  appellant  parish  are  not  grounds  of  removal 
within  the  meaning  of  the  statute,  but  are  merely  evidence  on  which 
the  respondents  rely  to  fix  the  appellants  with  having  acknowledged 
the  settlement.  The  statement  of  the  grounds  of  removal  does  not 
allege  that  the  nature  of  the  great-grandfather's  settlement  was  un- 
known; and  possibly  the  statement,  if  the  objection  were  taken,  might 
be  considered  imperfect,  and  to  require  an  amendment.  But  it  does 
not  appear  that  any  such  objection  was  taken,  and  the  appellants 
treated  the  statement  of  the  acts  of  acknowledgment  as  if  they  were 
grounds  of  removal.  Even  if  they  were  right  in  so  doing,  that  would 
not  exclude  the  evidence,  for  it  may  well  be  that  the  appellant  parish 
might  contend  that  the  giving  of  relief  was  not  a  binding  acknowledg- 
ment, but  that  the  relief  was  given  in  mistake;  and  the  evidence 
offered  may  have  been  intended  to  show  that  the  relief  could  not  have 
been  given  in  mistake,  but  was  an  act  so  done  as  to  be  an  acknow- 
ledgment binding  on  the  appellant  parish.    In  this  view  the  evidence 
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was  legally  admissible  in  support  of  and  confirming  the  grounds  of 
removal,  and  consequently  the  ruling  of  the  Recorder  was  correct. 

For  these  reasons  I  am  of  opinion  the  rule  must  be  discharged. 
*6501       CooKBURN,  C.  J. — I  concur  in  this  judgment  so  far  *only  as 
J  relates  to  the  absence  of  jurisdiction  in  this  Court  to  review 
the  decision  qf  the  Recorder. 

As  to  the  admissibility  of  the  evidence  in  question  without  an 
amendment  of  the  statement  of  the  grounds  of  removal,  I  entertain 
very  serious  doubt ;  but,  concurring  with  the  rest  of  the  Court  on  the 
other  point,  I  think  it  is  unnecessary  to  go  further  into  this. 

Rule  discharged. 


JANE  ELIZABETH  YOUNG  and  ELIZA  SOMERS  SHELTON 
V.  TURNER.    July  9. 

Deoise, — **  Leaving  isstte-of  her  body" — Vesting. — Divesting. 

A  testator  devised  dwelling-hoases  to  trastees  for  the  life  of  his  nieee  M.  S.,  apon  trust  to 
permit  her  to  take  the  rente  and  profits  of  the  same  during  her  life ;  and  from,  and  immediately 
after  the  deoease  of  his  niece  nnto  her  issue,  to  be  equally  diyided  amongst  them  at  their 
respective  ages  of  twenty-one  years  or  days  of  marriage,  and  to  the  heirs  and  asvigns  of  such 
issue  respectirely :  and  if  any  of  such  issue  should  be  under  the  age  of  twenty-one  years  at 
the  deoease  of  his  niece,  he  directed  an  equal  share  of  the  rents  and  profits  to  be  appropriated 
towards  the  education  and  maintenance  of  such  issue  as  should  not  have  attained  the  age  «if 
twenty-one  at  the  decease  of  his  niece :  and  if  his  niece  should  die  leaving  only  one  child,  then 
unto  such  only  child,  and  his  or  her  heirs,  as  soon  as  he  or  she  should  attain  the  age  of  twenty* 
one.  But  in  case  his  niece  should  die  without  leaving  any  issue  of  her  body  at  the  time  of  her 
decease,  or  in  case  all  such  issue  should  die  under  the  age  of  twenty-one  years  and  unmarried, 
then  to  his  brother's  children.  M.  8.  married  and  had  one  daughter,  who  attained  the  age  of 
twenty-one  years,  but  died  in  the  lifetime  of  M.  S.  unmarried :  Held,  that,  if  an  estate  in  fee 
in  remainder  vested  in  the  daughter  of  M.  S.  upon  her  attaining  the  age  of  twenty-one  years, 
such  estate  was  divested  upon  her  death  in  the  lifetime  of  M.  6. 

Tffls  was  an  action  of  ejectment  brought  for  the  recovery  of  a  house 
in  Coal  Pit  Lane,  in  the  town  of  Nottingham ;  and  by  a  Judge's  order, 
the  following  case  was  stated  for  the  opinion  of  the  Court. 

John  Shelton,  being  seised  in  fee  of  eight  dwelling-houses  in  Coal 
Pit  Lane  (of  which  the  house  sought  to  be  recovered  in  this  action 
*5^n  ^*®  ^^®)'  ^^  ^^^  ^^^'  *dated  the  9th  September,  1797,  gave  and 
-'  devised  the  eight  dwelling-houses  unto  his  sister  Elizabeth 
Shelton,  for  life,  with  remainder  to  Joseph  Howard  and  William 
Tatham,  upon  certain  trusts  during  the  natural  life  of  the  testator's 
brother  George  Shelton  not  material  to  be  set  out ;  and  in  the  event 
of  the  said  George  Shelton's  departing  this  life,  leaving  the  testator's 
nephew  George  Shelton  and  niece  Mary  Shelton  (children  of  the  said 
George  Shelton),  or  either  of  them  surviving  (and  which  event  hap- 

>ned).  the  testator  gave  and  devised  the  dwelling-houses  to  the  said 
oseph  Howard  and  William  Tatham  and  the  survivor  of  them,  and 
his  heirs,  for  and  during  the  natural  life  of  his  said  niece  Mary  Shel- 
toA,  upon  trust  to  permit  and  suffer  his  said  niece  to  take  the  rents 
and  profits  of  the  same  during  her  natural  life. 

The  testator's  will  then  proceeded  as  follows:  "And  from  and 
immediately  after  the  decease  of  my  said  niece  I  give  and  devise  the 
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Baid  messuages,  tenements,  hereditaments,  and  premises  in  Coal  Pit 
Lane  aforesaid  unto  the  issue  of  the  body  of  her  my  said  niece,  as 
well  male  as  female,  to  be  equally  divided  amongst  or  between  them 
at  their  respective  ages  of  twenty-one  years  or  days  of  marriage, 
which  shall  first  happen,  share  and  share  alike,  and  to  the  heirs  and 
assigns  of  such  issue,  respectively :  and  if  any  of  such  issue  should  be 
under  the  age  of  twenty -one  years  at  the  decease  of  my  said  niece  as 
aforesaid,  then  it  is  my  will  and  I  do  direct  that  an  equal  share  of  the 
rents  and  profits  jo{  the  said  hereditaments  and  premises  may  be  ap- 
propriated towards  the  education  and  maintenance  of  such  issue  as 
shall  not  have  attained  the  age  of  twenty -one  years  at  the  decease  of 
my  said  niece  as  aforesaid :  and  if  my  said  niece  shall  depart  this 
*life  leaving  only  one  child  of  her  body  lawfully  begotten,  r*ggo 
then  I  give  and  devise  all  and  every  the  messuages,  tenements,  *- 
and  dwelling-houses  situate  in  Goal  Pit  Lane  aforesaid,  unto  such  only 
one  child  and  his  or  her  heirs  as  soon  as  he  or  she  shall  attain  the 
age  of  twenty-one  years  aforesaid.  But  in  case  my  said  niece  shall 
depart  this  life  without  leaving  any  issue  of  her  body  at  the  time  of 
her  decease  as  aforesaid,  or  in  case  all  such  issue  shall  depart  this  life 
under  the  age  of  twenty-one  years,  and  unmarried  as  aforesaid,  then 
I  give  and  devise  the  said  messuages,  tenements,  hereditaments,  and 
premises  situate  in  Coal  Pit  Lane  aforesaid  unto  all  and  every  other 
the  children  of  my  said  brother  George  Shelton,  save  and  except  my 
said  nephew  George  Shelton,  as  and  when  they  shall  severally  attain 
the  age  of  twenty-one  years  or  days  of  marriage  which  shall  first 
happen,  to  take  as  tenants  in  common  and  not  as  joint  tenants,  and  to 
their  heirs  and  assigns  for  ever." 

The  testator  died  on  the  12th  September,  1812.  His  sister,  Eliza- 
beth Shelton,  died  in  the  latter  end  of  September,  1824,  and  was 
buried  on  the  8d  October,  1824.  The  testator's  brother,  George  Shel- 
ton, died  in  the  month  of  March,  1825,  and  was  buried  on  the  24th 
of  that  month.  The  testator's  niece  intermarried  with  John  Halford 
on  or  about  the  19th  July,  1818.  They  had  one  daughter,  Elizabeth 
Mary,  who  died  on  or  about  the  10th  June,  1844,  during  the  lifetime 
of  her  mother,  unmarried,  and  having  attained  the  age  of  twenty -one 
years,  after  having  made  her  will,  bearing  date  the  8th  June,  1844, 
by  which  she  devised  and  bequeathed  all  her  real  and  personal  estate 
unto  her  mother  Mary  Halford. 

Mary  Halford  died  on  the  26th  June,  1860,  and  by  *her  will,    r«55Q 
bearing  date  the  21st  December,  1856,  she  gave,  devised,  and   ^ 
bequeathed  all  her  real  and  personal  estate  to  the  plaintiff. 

The  testator's  brother,  George  Shelton,  had  other  children  besides 
the  said  testator's  nephew  George  Shelton,  and  some  of  those  children 
are  now  living,  and  some  are  dead,  leaving  issue. 

The  question  for  the  opinion  of  the  Court  is :  Whether  the  claim- 
ants are  entitled  in  the  events  which  have  happened  to  the  said  eight 
messuages  in  Coal  Pit  Lane. 

The  case  was  argued  in  this  Term,  May  81st ;  before  Cockburn, 
0.  J.,  Wightman  and  Blackburn,  Js. ;  by 

Field,  for  the  plaintiffs. — The  law  favours  the  vesting  of  estates, 
and  therefore  the  testator's  niece  took  a  vested  estate  in  the  property 
as  soon  as  she  came  of  age.    In  1  Jarman  on  Wills,  758,  8d  ed.,  it  is 
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said:  ''It  may  be  stated  as  a  general  rule,  that  where  a  testator  cre« 
ates  a  particular  estate,  and  then  goes  on  to  dispose  of  the  ult^or 
interest,  expressly  in  an  event  which  will  determine  the  prior  estate, 
the  words  descriptive  of  such  event,  occurring  in  the  latter  devise, 
will  be  construed  as  referring  merely  to  the  period  of  the  determina- 
tion of  the  possession  or  enjoyment  under  the  prior  gift,  and  not  as 
designed  to  postpone  the  vesting."  This  rule  was  acted  upon  in  Mait- 
land  V.  Ghalie,  Madd.  &  Geld.  243,  where  a  testator  bequeathed  a  sum 
of  money  in  trust  for  his  daughter  S.  C.  for  life,  and,  after  her  death, 
as  to  a  moiety  thereof,  for  her  children,  equally  to  be  divided  between 
♦5541  ^^^^  ^*  *^®^^  respective  ages  of  *twenty-one,  with  mainte- 

J  nance  during  minorities,  and,  if  any  of  such  children  should 
die  before  attaining  twenty-one,  his  share  to  go  to  the  survivors ;  but, 
in  case  S.  C.  should  die  without  leaving  any  child  or  children,  or, 
leaving  such,  and  they  should  die  before  twenty-one,  then  over.  S.  C* 
had  issue  two  daughters,  who  both  attained  twenty-one,  but  died  in 
their  mother's  lifetime.  And  Sir  John  Leach,  V.  C,  held  that  the 
word  "  leaving"  must  be  read  as  "  having,"  and  that  the  legacies  were 
not  divested.  That  case  was  followed  iii  Gassamajor  t*.  Strode,  8  Jur. 
14:  In  the  clause  which  provides  for  an  only  child  of  the  niece,  the 
word  "leaving"  means  "having;"  and  it  must  have  the  same  mean- 
ing in  the  immediately  following  clause,  which  provides  for  the  case 
of  the  niece  having  no  children.  The  words  "leaving  no  issue,*' 
when  applied  to  real  estate,  mean  an  indefinite  failure  of  issue :  2 
Jarm.  on  Wills,  473,  3d  ed.  In  Hutchinson  v.  Stephens,  1  Keen  240, 
the  devise  was  to  trustees  in  trust  for  the  grandson  H.  T.  for  life,  and, 
after  his  decease,  in  trust  for  the  child  and  children  of  H.  T.,  at  his 
or  their  ages  of  twenty -one  years,  as  tenants  in  common ;  but  in  case 
H.  T.  should  die  without  leaving  any  issue  of  his  body  living  at  the 
time  of  his  decease,  then  over.  H.  T.  had  two  children,  both  of  whom 
died  in  his  lifetime,  one  of  them  leaving  children,  who  survived  H.  T. 
Lord  Langdale,  M.  R.,  held  that,  in  the  events  which  had  happened, 
the  children  took  estates  in  fee  simple,  as  tenants  in  common.  [He 
also  cited  Doe  d.  Cannon  v.  Ruecastle,  8  C.  B.  876  (E.  C.  L.  R.  vol.  65), 
In  re  Thompson's  Trust,  5  De  Gex  &  Sm.  667,  and  ThornhUl  v.  Hall, 
2  CI.  &  Fin.  22.] 
*5551       *Iiay7n(md,  contri. — The  only  question  is  upon  the  applies- 

J  tion  of  the  rule  of  construction  to  the  terms  of  this  will.  The 
construction  contended  for  by  the  plaintiflFs  will  frustrate  the  intention 
of  the  testator  to  provide  for  his  brother's  children.  The  proper  con- 
struction is  that  the  estate  did  not  vest  until  the  death  of  the  testator's 
niece.  The  clause  begins  with  the  words  "from  and  immediately 
after  the  decease  of  my  said  niece ;"  which  fix  the  point  of  time  for 
vesting  to  be  the  death  of  the  niece ;  and  the  words  "  at  the  decease 
of  my  said  niece'!. occur  throughout  it.  In  Denn  d.  Radclyflfe  v.  Bag- 
shaw,  6  T.  R.  612,  the  words  "  if  living  at  the  time  of  the  death"  of 
a  female  tenant  for  life,  annexed  to  a  subsequent  devise  to  the  tenant 
in  tail,  prevented  that  estate  from  ever  arising,  he  having  died  in  her 
lifetime  leaving  issue.  Further,  if  it  was  held  to  be  a  vested  estate, 
the  will  shows  the  intention  of  the  testator  to  divest  it  in  the  events 
which  have  happened.  [Blackburn,  J. — In  In  re  Thompson's  Trust, 
5  De  Gex  &  Sm.  667,  670,  Sir  James  Parker,  V.  C,  makes  an  obser- 
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vation  wtich,  he  says,  "  may  always  be  made  in  cases  where  there  is 
this  kind  of  question,"  namely,  "  that  the  testator  never  contemplated 
the  event  which  has  happened,  of  a  child  attaining  twenty-one  years 
and  dying  in  the  lifetime  of  the  tenant  for  life.  He  assumed  that 
the  children,  if  any,  would  all  survive  the  tenant  for  life,  and  then 
provided  for  the  event  of  their  being  infants  at  her  death."  Wi&HT- 
MAK,  J. — Each  object,  that  of  providing  for  the  children  of  his  niece, 
and  that  of  providing  for  his  brother's  children,  was  equipollent  in 
the  mind  of  the  testator. j  In  Bythesea  v.  Bythesea,  23  L.  J.  N.  S. 
Chanc.  1004,  the  *testatrix  bequeathed  the  residue  of  her  per-  r«cr /» 
sonal  estate  upon  trust  for  her  grandson  for  life,  and,  after  his  ^ 
decease,  '*  in  case  he  should  leave  any  child  or  children,"  then  in  trust 
for  all  and  every  such  child  and  children  equally,  to  be  paid  at  the 
age  of  twenty -one  years,  and  the  share  of  each  such  child  to  be  a 
vested  interest  in  him  or  her :  and  from  and  after  the  decease  of  her 
grandson,  "  in  case  he  should  not  leave  any  such  child  or  children," 
then  over.  The  grandson  had  one  child  only,  who  attained  twenty- 
one,  and  died  in  his  father's  lifetime,  leaving  a  widow  surviving  him. 
In  a  suit  by  the  widow,  claiming  to  be  entitled  as  the  child's  repre- 
sentative, it  was  held  by  Lord  Cranworth,  C,  and  Sir  G.  T.  Turner, 
L.  J.,  affirming  the  decision  of  Sir  W.  P.  Wood,  V.  C,  17  Jur.  645, 
that  the  gifts  over  took  eflfect. 

Field,  in  reply.— Denn  d.  RadclyflFe  v.  Bagshaw,  6  T.  R.  512,  is 
placed,  in  1  Jarm.  on  Wills,  p.  778,  3d  ed.,  under  the  class  of  cases 
which  he  designates  "  Estates  limited  in  clear  terms  of  contingency." 

Cur,  adv.  vuU, 

Blackburn,  J.  (July  9th),  delivered  the  judgment  of  the  Court. 

The  first  question  in  this  case  is  whether  Elizabeth  Mary  (the 
daughter  and  only  child  of  the  testator's  niece)  had,  upon  her  attain- 
ing twenty-one,  a  vested  estate  in  the  property  in  question,  though 
she  died  in  the  lifetime  of  the  mother ;  or  whether  she  had  more  than 
a  contingent  remainder  depending  upon  her  surviving  her  mother. 

*The  testator  by  the  devise  in  his  will  appears  to  contem-  r^^^n 
plate,  in  the  first  instance,  the  case  of  the  issue  of  the  body  '- 
of  his  niece  consisting  of  more  persons  than  one,  and  directs  that  in 
that  case  the  property  shall  be  equally  divided  amongst  them  at 
twenty-one  or  marriage,  and  if  any  are  under  the  age  of  twenty-one 
at  his  niece's  death  an  equal  share  of  the  rent  shall  be  appropriated 
to  their  education;  and  if  his  niece  dies  leaving  only  one  child,  then 
the  property  is  to  go  to  such  child  at  twenty -one ;  but  if  she  dies 
without  leaving  any  issue  of  her  body  (which  is  the  event  that  has 
happened),  then  he  devises  the  property  over  to  his  brother's  children. 

The  object  of  the  testator  appears  to  have  been  to  provide  for  his 
niece's  issue  living  at  the  time  of  her  death,  and  if  she  left  none  at  her 
death,  then  the  estate  was  to  go  to  his  brother's  children.  The  words 
"  issue  of  her  body"  would  of  course  include  children,  grandchildren, 
and  great-gi-andchildren. 

If  the  intention  of  the  testator  was  not  that  which  is  suggested,  but 
that  any  issue  of  the  body  of  his  nie^ie  who  attained  twenty-one  should 
take  a  vested  estate  in  the  property  absolute  and  indefeasible,  though 
such  issue  should  die  in  her  lifetime,  the  latter  clauses  of  the  devise 
would  be  scarcely  reconcilable  with  the  previous  clause;  and  it  would 
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be  necessary,  to  make  them  consistent,  to  substitute  the  word  "  hav- 
ing" issue,  for  the  word  "leaving"  issue, — ^a  violence  to  language 
which  would  only  be  warranted  in  order  to  carry  into  effect  the  inten- 
tion of  the  testator,  and  we  do  not  think  that  the  intention  of  the 
testator  requires  any  such  alteration  of  his  language. 
*5581  But  a  second  question  arises,  upon  the  supposition  *that  an 
^  estate  in  fee  in  remainder  did  vest  in  the  issue  of  the  body  of 
the  niece  upon  attaining  twenty-one,  whether  such  estate  was  not 
divested  upon  the  death  of  the  issue  in  the»lifetime  of  the  niece.  By 
the  terms  of  the  will  the  estate  is  to  go  over  upon  the  contingency  of 
the  niece  dying  without  leaving  issue  of  her  body.  That  contingency 
has  happened,  and  if  an  estate  did  vest  in  the  issue  of  the  bodv  of  the 
niece  attaining  twenty -one,  it  would  be  divested  upon  the  dfeath  of 
Buch  issue  in  her  lifetime  under  the  terms  of  the  will. 

Many  cases  were  cited  upon  the  argument,  but  as  each  case  depends 
upon  the  exact  words  and  expressions  used,  it  is  difficult  to  apply 
them  to  cases  in  which  the  words  and  expressions  used  are  not  the 
same.  They  are  all  cited  and  commented  upon  in  the  case  Bythesea 
V.  Bythesea,  23  L.  J.  N.  S.  Chanc.  1004,  which  case  seems  to  approach 
nearer  than  any  to  that  now  in  question,  and  fully  to  warrant  the 
construction  which  we  are  disposed  to  put  upon  the  devise  in  the 
present  case. 

Taking  the  whole  of  the  devise  and  its  terms  together,  we  think 
that  the  claimants  are  not  entitled,  in  the  events  which  have  hap- 
pened, to  the  property  in  question. 

Judgment  for  the  defendant  ~ 


*559J  *0OOK  and  Others  v.  WRIGHT.     July  9. 

-    Claim. — Compromise. — Consideration, 

1.  The  oompromise  of  a  claim  may  be  a  good  consideration  for  a  promise,  although  litiga- 
tion has  not  been  aotnally  commenced. 

2.  The  defendant  was  agent  for  B.,  the  non-resident  owner  of  honses  in  a  district  snbjeet  to 
a  local  Act  Works  had  been  done  by  the  Commissioners  for  execnting  the  Aet,  the  ezpeniea 
of  which,  under  the  provisions  of  the  Act,  they  charged  on  the  owners  of  the  adjoining  housM. 
Notice  had  been  given  to  the  defendant  as  if  ho  had  been  owner  of  these  houses,  calling  oa 
him  to  pay  the  proportion  chargeable  in  respect  of  them.  •  He  attended  at  a  meeting  of  the  Com- 
missioners, and  objected  both  to  the  amount  and  nature  of  the  charge,  and  also  stated  that  he 
was  not  the  owner  of  the  houses,  and  that  B.  was.  'He  was  told  that  if  he  did  not  pay,  legal 
proceedings  would  be  taken  against  him.  In  the  result,  the  amount  charged  upon  the  defend- 
ant was  reduced,  and  time  was  given  to  him  to  pay  it  in  three  instalments,  for  which  he  gave 
three  promissory  notes.  In  an  action  upon  the  notes  by  the  Commissioners,  Held,  thai  there 
was  a  sufficient  consideration  for  the  notes  in  the  compromise. 

Declaration  by  the  plaintifi^,  as  payees,  against  the  defendant,  as 
maker  of  two  promissory  notes,  dated  the  7th  February,  1856.  The 
first  count  was  upon  a  note  for  10^.  IO5.,  payable  twelve  months  after 
date;  the  second  was  upon  a  note  for  lit,  payable  twenty-four  months 
after  date.    There  was  also  a  count  upon  an  account  stated.     Claim 

mid) 

First  plea,  to  the  whole  declaration :  That,  after  the  passing  and 

(a)  The  suit  was  commenced  in  the  Whiteohapel  County  Court  of  Jf  iddleaez,  and  wa« 
removed  by  certiorari  into  this  Court. 
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coming  into  operation  of  The  Whitecliapel  Improvement  Act,  1858, 
and  after  the  passing  and  coming  into  operation  of  The  Metropolis 
Local  Management  Act,  1855,  the  defendant  made  the  several  promis- 
Bory  notes  in  the  said  first  and  second  counts  mentioned,  at  the  request 
of  the  plaintiffe,  and  that,  at  the  time  of  making  the  said  promissory 
notes,  the  plaintiflfe  asserted  and  represented  to  the  *defendant,  r^c/jA 
and  the  defendant  believed  such  assertion  and  representation  '- 
to  be  true,  that  there  was  then  due  and  owing,  and  payable  from  him, 
the  defendant,  as  the  owner  of  certain  lands  and  buildings  in  certain 
streets  called  Finch  Street,  John  Street,  and  Dowson's  Place,  situate 
within  the  parish  of  St.  Mary,  Whitechapel,  to  the  trustees  of  the 
parish  of  St.  Mary,  Whitechapel,  under  the  provisions  of  The  White- 
chapel Improvement  Act,  1853,  divers  large  sums  of  money  in  respect 
of  paving  the  streets  fronting,  adjoining,  and  abutting  on  such  lands 
and  buildings.  And  the  defendant  says  that,  at  the  time  of  making 
the  said  promissory  notes  no  sum  of  money  whatsoever  was  due  or 
owing  or  payable  from  the  defendant  as  such  owner  to  the  said  trus- 
tees, nor  was  the  defendant  such  owner  as  aforesaid,  and  that  there 
never  vas  any  consideration  or  value  for  the  defendant  making  the 
said  promissory  notes  in  the  first  and  second  counts  mentioned,  or 
either  of  them,  or  for  his  paying  the  same,  or  any  part  thereof;  and 
the  plaintiffs  never  were,  nor  was  any  person,  ever  a  holder  of  the 
said  notes,  or  either  of  them,  for  value  or  consideration ;  and  that  the 
account  stated,  in  the  declaration  mentioned,  was  stated  of  and  con- 
cerning the  matters  and  things  in  this  plea  mentioned,  and  not  of  or 
concerning  any  other  matter  or  thing  whatsoever. 

Second  plea,  to  the  first  and  second  counts :  That  the  defendant  was 
induced  to  make,  and  did  make,  the  promissory  notes  in  those  counts 
mentioned,  and  each  of  them,  by  the  fraud,  covin,  and'misrepresenta-  , 
tion  of  the  plaintiff  and  others  in  collusion  with  them. 

On  the  trial,  before  Wightman.  J.,  at  the  Sittings  in  London,  during 
Easter  Term,  1860,  it  appeared  that  the  plaintiffi  were  four  of  the 
Commissioners  or  trustees  *acting  under  and  incorporated  by  r#c/>i 
sect.  27  of  The  Whitechapel  Improvement  Act,  1853,  16  &  17  ■-  ^ 
Vict.  c.  cxli. ;  and  the  action  was  brought  to  recover  the  amount  of  the 
two  notes  mentioned  in  the  declaration.  The  evidence  as  to  what 
took  place  at  the  time  6f  the  giving  of  the  notes  was  as  follows. 
Mitchell,  the  clerk  to  the  trustees,  said  that,  certain  parts  of  the  dis- 
trict not  being  in  repair  in  1854,  notices  to  do  repairs  were  sent  or  left 
addressed  to  the  owners ;  and  in  October,  1855,  he  wrote  a  letter  to 
the  defendant  demanding  701  for  expenses  incurred  by  the  trustees  in 
doing  paving  works  in  front  of  houses,  of  which  the  defendant  was  the 
owner  or  occupier,  situate  in  and  abutting  on  public  highways  within 
the  district  of  The  Whitechapel  Improvement  Act.(a)    The  defendant 

(a)  8«et.  88  of  stat  16  A  17  Viot  o.  oxlL,  "  That  in  oase  any  present  or  fatare  street,  not 
being  a  highway  repaired  by  any  Board  of  CommisBioners  or  tnutees,  or  any  part  thereof,  be 
not  from  time  to  time  levelled,  pared,  flagged,  and  channelled  to  the  satisfaotion  of  the  said 
tmateeS)  and  in  sneh  manner  and  with  snoh  materials  as  they  may  direct*  they  may,  by  notice 
in  writiag  to  the  reepeetire  owners  or  occupiers  of  the  lands  or  buildings  fronting,  adjoining, 
•r  abutting  upon  such  parts  thereof  as  may  require  to  be  leyeUed,  pared,  flagged,  or  chan- 
nailed,  require  them  to  level,  pave,  flag,  or  channel  the  same  within  a  time  to  be  specified  in 
such  notice ;  and  if  such  notice  be  not  complied  with,  the  said  tmatees  may,  if  they  shall  think 
ft^  eKeeute  the  works  mentioned  or  referred  to  therein,  and  the  expenses  inonrred  by  them  in 
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oomplained  that  the  works  done  by  the  trustees  had  seriously  injured 
*^fi21  *^®  property,  and  that  *the  tenants  were  dissatisfied,  and  re- 
J  quested  him  to  get  an  abatement  made.  He  informed  the 
defendant  that  the  trustees  assented,  and  the  balance  to  be  paid  by  the 
defendant  was  agreed  to  at  SOI. :  the  defendant  then  requested  time, 
and  time  was  given,  upon  condition  that  he  paid  interest ;  and  three 
promissory  notes  were  given  by  the  defendant,  the  first  of  which  was 

Said  by  him  under  protest.  The  defendant  was  called,  and  stated  that 
[rs.  Bennett  was  owner  of  the  three  houses  in  question,  and  that  he 
was  tenant  of  one  of  them,  at  a  rack  rent  under  her,  and  collected  the 
rents  of  the  others  for  her ;  that  he  paid  the  paving-rate  of  the  house 
which  he  occupied,  and  the  paving-rates  of  the  other  houses  he  paid 
for  Mrs.  Bennett  and  in  her  name ;  that,  upon  receiving  the  notice  of 
October,  1855,  he  went  before  the  Board  of  Trustees  and  told  them 
that  he  was  not  the  owner  of  the  property,  and  showed  them  Mrs. 
Bennett's  receipts  for  the  rent.  They  replied  that,  as  he  paid  the 
rates,  they  considered  he  was  the  owner  within  the  meaning  of  The 
Whitechapel  Improvement  Act,  1853,  and,  if  he  did  not  give  notes, 
they  would  serve  him  as  they  had  served  Goble,  which  was  by  levy- 
ing an  execution  on  him ;  that  there  was  another  case  in  which  the 
Question  of  the  liability  of  the  inhabitants  was  to  be  tried,  and,  if 
decided  against  the  trustees,  he  should  not  be  called  on  to  pay.  When 
the  first  note  became  due  he  complained  to  Mitchell  that  the  trustees 
had  not  carried  out  their  promise  to  try  one  of  the  cases.  Mitchell 
said  that,  as  the  defendant  had  signed  the  notes,  he  must  pay  them, 
and  that  the  promised  trial  should  take  place:  thereupon  the  defend- 
ant paid  the  first  note.  The  defendant  was  afterwards  told  by  Mrs. 
*56*n  ^®^^^**  *^*^  ^^  w*^  ^^^  ^^^  owner  within  the  *meaning  of  the 
J  Act,  and  he  thereupon  went  to  a  Board  meeting  of  the  trustees 
and  told  them  that  he  would  not  pay  the  other  notes.  It  was  con- 
tended for  the  defendant  that  the  notes  were  given  without  considera- 
tion, the  defendant  not  being  an  "  owner"  within  sect.  7  of  The  White- 
chapel Improvement  Act.  The  jury,  in  answer  to  questions  put  to 
them  by  the  learned  Judge,  found  that  the  defendant  told  Mitchell  or 
the  Board,  before  he  gave  the  notes,  that  he  was  not  the  owner ;  that 
the  defendant  mentioned,  before  he  gave  the  notes,  that  Mrs.  Bennett 
was  the  owner ;  and  that  Mitchell,  or  some  member  of  the  Board,  told 
the  defendant,  in  the  Board-room,  that,  unless  he  gave  the  notes,  he 
would  be  served  as  Goble  had  been.  The  verdict  was  thereupon 
entered  for  the  defendant,  leave  heing  reserved  to  move  to  enter  a 
verdict  for  the  plaintiflS.    In  the  same  Term  (May  4), 

Montagu  Chambera  obtained  a  rule  to  show  cause  accordingly,  on 
the  ground  that  the  evidence  did  not  prove  want  of  consideration  for 
giving  the  notes,  and  that,  upon  the  evidence,  the  plaintiff  were 
entitled  to  a  verdict. 

80  doing  shall  be  paid  by  the  owners  in  defaalt,  aooording  to  the  flrontage  of  their  reapeotiT* 
lands  or  buildings,  and  in  saoh  proportions  as  shall  be  settled  by  the  trostees,  having  regurd 
to  all  the  oironmstanoes  of  the  ease ;  and  snoh  expenses  may  be  reeovered  from  the  last-men- 
tioned owners  as  liqnidated  damages,  or  by  action  on  the  case,  in  any  county  Court  or  sapeiior 
Coart  of  law,  in  the  same  manner  as  rates  hereinafter  mentioned,  and  also  in  like  manner  at 
in  and  by  The  Towns  Improvement  Clauses  Act  [1847],  herewith  incorporated,  is  provided, 
with  respect  to  the  recovery  of  expenses  in  the  clauses  of  the  last-mentioned  Act  with  respect 
to  the  execution  of  works  1^  owners." 
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This  rule  was  argued  in  this  Term,  May  28d ;  before  Cockburn,  C. 
J.,  Wight  man,  Crorapton,  and  Blackburn,  Js. 

SheCj  Serjt.,  and  Barnard,  showed  cause. — There  was  no  considera- 
tion for  the  notes.  The  defendant  signed  them  upon  the  representa- 
tion by  the  trustees  that  they  considered  him  the  owner  of  the  houses 
because  he  collected  the  rents,  and  was  liable  to  pay  the  rates.  But 
the  defendant  was  not  the  owner  within  sect.  7  of  stat.  16  &  17  Vict. 
c.  cxli.,  by  which  "  the  word  'owner,'  used  with  reference  to  any  landa 
or  buildings  in  respect  of  which  any  work  is  required  to  be  done,  or 
*any  rate  to  be  paid  under  this  Act,  shall  mean  the  person  for  r^^oA 
the  time  being  entitled  to  receive,  or  who,  if  such  lands  or  ^ 
buildings  were  let  to  a  tenant  at  rack-rent,  would  be  entitled  to 
receive,  the  rack-rent  from  the  occupier  thereof." 

The  existence  of  disputes  and  controveraies  between  a  plaintiflF  and 
defendant,  as  to  whether  the  defendant  is  indebted  to  the  plaintiff,  is- 
not  a  sufficient  consideration  for  a  promise :  there  must  be  a  debt  in 
existence:  Edwards  v.  Baugh,  11  M.  &  W.  641.t  These  notes  were 
not  given  for  the  debt  of  another  party :  the  trustees  did  not  profess 
to  take  them  in  payment  of  the  rates  due  from  Mrs.  Bennett.  [Cromp- 
TON,  J. — Suppose  money  had  been  paid  by  the  defendant,  could  he 
have  recovered  it  back  ?  The  maxim  quod  fieri  non  debet  factum 
valet  seems  to  apply.  Wiqhtman,  J.,  referred  to  Southall  v.  Eigg 
and  Forman  v.  Wright,  11  C.  B.  481  (E.  C.  L.  R.  vol.  73).]  In  Addi- 
son on  Contracts,  p.  16,  4th  ed.,  it  is  said:  "So  if  the  consideration 
prove  to  be  a  nullity,  the  promise  founded  upon  it  is  void,  as  if  the 
consideration  be  the  forbearance  of  a  suit  when  there  is  no  cause 'of 
action  ....  or  a  promise  to  pay  a  debt  which  never  had  an  existence 
in  point  of  law." 

Jfannertf  in  support  of  the  rule. — 1.  The  plea  was  not  proved.  The 
defendant  did  not  believe  the  representation  of  the  trustees  that  he 
was  liable  as  owner  of  the  houses  under  the  provisions  of  The  White- 
chapel  Improvement  Act,  1853. 

2.  The  plea  is  not  good.    In  Edwards  v.  Baugh,  the  defendant 
might  have  been  imposed  upon  as  to  there  being  a  debt  due  from  him 
to  the  plaintiff)  but  in  this  case  there  is  no  statement  that  the  p^gc 
♦defendant  yielded  to  the  assertion  that  he  was  owner  of  the  *■ 
houses — it  amounts  to  no  more  than  that  he  thought  it  doubtful 
whether  he  was  liable.     [Cbompton,  J. — Did  the  trustees  put  them- 
selves in  a  worse  position  by  taking  the  notes  ?     Might  they  not  the 
next  day  have  said,  "We  have  mistaken  our  position,"  and  have 
returned  the  notes  ?]     No,    In  Baker  v.  Walker,  14  M.  k  W.  466,t 
Parke,  B.,  said,  p.  467,  "  If  I  give  a  promissory  note  fbr  the  debt  of 
a  third  person,  I  am  bound  to  pay  it  when  due."     [Cbompton,  J. — 
The  defendant  gave  the  note  in  discharge  of  his  own  liability :  he  took 
the  debt  upon  himself,  whosoever  it  was,  if  the  trustees  would  give  I 
him  time.]     The  defendant  signed   the  notes  because  the  trustees! 
threatened  to  sue  him,  not  because  he  believed  himself  to  be  liable ;  I 
and  he  obtained  time  for  payment  of  the  debt  of  a  third  person,  • 
which  is  a  sufficient  consideration  for  giving  the  notes :  Sowerby  v. 
Butcher,  2  Cr.  &  M.  868.+     Suppose  the  trustees  had  sued  Mrs. 
Bennett  for  the  rates,  she  might  have  pleaded  that  the  trustees  had 
taken  notes  for  the  amount  from  her  agent.    The  notes  were  given 
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for  the  debt  claimed  to  be  due  in  respect  of  a  particular  property. 
[COCKBURN,  C.  J. — The  difficulty  which  I  feel  is  that  I  do  not  see  in 
what  character  the  defendant  acted  when  he  gave  the  notes.  Wight- 
man,  J. — By  sect.  11  of  stat.  16  &  17  Vict.  c.  cxli.,  the  provisions  of 
'•  The  Towns  Improvement  Clauses  Act,  1847,"  10  &  11  Vict.  c.  34, 
are  incorporated  with  the  first-mentioned  Act,  '*'  with  respect  to  the 
paving  and  maintaining  the  streets,  except  sections  54  and  65 ;  and 
provided  that  sect.  53  shall  extend  to  such  streets  only  as  shall  be 
public  highways  at  the  time  of  the  passing  of  this  Act,  and  that  the 
♦5661  *®^P®°s®3  incurred  under  the  last-mentioned  section  shall  be 
-'  repaid  by  the  owners  of  the  lands  therein  mentioned,  and  shall 
be  recoverable  from  the  owners  or  occupiers  in  the  same  manner  as 
is  provided  with  respect  to  the  recovery  of  expenses  under  the  pro- 
visions for  insuring  the  execution  of,  works  required  to  be  done  by 
the  owners  and  occupiers  of  lands."]  Cur,  adv.  vuU. 

Blackburn,  J.  (July  9th),  delivered  the  judgment  of  Cockbukn,  C. 
J.,  WiGHTMAN,  J.,  and  himself;  Crompton,  J.,  having  left  the  Court 
before  the  argument  was  concluded. . 

In  this  case  it  appeared  on  the  trial  that  the  defendant  was  agent 
for  a  Mrs.  Bennett,  who  was  nonresident  owner  of  houses  in  a  dis- 
trict subject  to  a  local  Act  Works  had  been  done  in  the  adjoining; 
street  by  the  Commissioners  for  executing  ,the  Act,  the  expenses  of 
which,  under  the  provisions  of  their  Act,  they  charged  on  the  owners 
of  the  adjoining  houses.  Notice  had  been  given  to  the  defendant,  as 
if  he  had  himself  been  owner  of  the  houses,  calling  on  him  to  pay 
the  proportion  chargeable  in  respect  of  them.  He  attended  at  a 
Board  meeting  of  the  Commissioners,  and  objected  both  to  the  amount 
and  nature  of  the  charge,  and  also  stated  that  he  was  not  the  owner 
of  the  houses,  and  that  Mrs.  Bennett  was.  He  was  told  that,  if  he 
did  not  pay,  he  would  be  treated  as  one  Goble  had  been.  It  appeared 
that  Goble  had  refused  to  pay  a  sum  charged  against  him  as  owner 
of  some  houses,  and  the  Commissioners  had  taken  legal  proceedings 
against  him,  and  he  had  then  submitted  and  paid,  with  costs.  In  the 
♦5671  ^®^^^^  ^*  *was  agreed  between  the  Commissioners  and  the  de- 
^  fendant  that  the  amount  charged  upon  him  should  be  reduced, 
and  that  time  should  be  given  to  pay  it  in  three  instalments ;  he  gave 
three  promissory  notes  for  the  three  instalments;  the  first  was  duly 
honoured ;  the  others  were  not,  and  were  the  subject  of  the  present 
action.  At  the  trial  it  appeared  that  the  defendant  was  not  in  fact 
owner  of  the  houses.  A8_agent  for  the  owner  he  was  not  personally 
liable  under  the  Act.  iSTpoint  of  law,  therefore,  the  Commissioners 
were  not  entitled  to  claim  the  money  from  him ;  but  no  case  of  deceit 
.was  alleged  against  them.  It  must  be  taken  that  the  Commissioners 
honestly  believed  that  the  defendant  was  personally  liable,  and  really 
intended  to  take  legal  proceedings  against  him,  as  thev  had  done 
against  Goble.  The  defendant,  according  to  his  own  evidence,  never 
believed  that  he  was  liable  in  law,  but  signed  the  notes  in  order  to 
'  avoid  being  sued  as  Goble  was.  Under  these  circumstances  the  sab- 
stantial  question  reserved  (irrespective  of  the  form  of  the  plea)  was 
whether  there  was  any  consideration  for  the  notes.  We  are  of  opinion 
that  there  'was. 

There  is  no  doubt  that  a  bill  or  note  given  in  consideration  of  what 


Digitized  by 


Google 


1  BEST  &  SMITH.    Q.  B.  567 

is  supposed  to  be  a  debt  is  without  consideration  if  it  appears  that 
there  was  a  mistake  in  fact  as  to  the  existence  of  the  debt :  Bell  v, 
Gardiner,  4  M.  &  Gr.  11»  (E.  C.  L.  R.  vol.  43);  and,  according  to  the 
cases  of  Southall  v.  Rigg  and  Forman  v.  Wright,  11  C.  B.  4Sl  (E.  C. 
L.  R.  vol.  78),  the  law  is  the  same  if  the  bill  or  note  is  given  in  con- 
sequence of  a  mistake  of  law  as  to  the  existence  of  the  debt.  But 
here  there  was  no  mistake  on  the  part  of  the  defendant  either  of  law 
or  fact.  .  What  he  difl  was  not  ^merely  the  making  an  erroneous 
♦account  stated,  or  promising  to  pay  a  debt  for  which  he  mis-  r^cgo 
takingly  believed  himself  liable.  It  appeared  on  the  evidence  '- 
that  he  believed  himself  not  to  be  liable;  but  he  knew  that  the  plain- 
tiflfe  thought  him  liable,  and  would  sue  him  if  he  did  not  pay,  and  in 
order  to  avoid  the  expense  and  trouble  of  legal  proceedings  against 
himself  he  agreed  to  a  compromise ;  and  the  question  is,  whether  a 
person  who  has  given  a  note  as  a  compromise  of  a  claim  honestly 
made  on  him,  and  which  but  for  that  compromise  would  have  been 
at  once  brought  to  a  legal  decision,  can  resist  the  payment  of  the  note 
on  the  ground  that  the  original  claim  thus  compromised  might  have 
been  successfully  resisted. 

If  the  suit  had  been  actually  commenced,  the  point  would  have 
been  concluded  by  authority.  In  Longridge  v.  Dorville,  5  B.  &  Aid. 
117  (E.  C.  L.  R.  vol.  7),  it  wag^  held  that  the  compromise  of  a  suit 
instituted  to  try  a  doubtful  question  of  law  was  a  sufficient  considera- 
tion for  a  promise.  In  Atlee  v.  Backhouse,  8  M.  &  .W.  633,t  where 
the  plaintiff's  goods  had  been  seized  by  the  excise,  and  he  had  after- 
wards entered  mto  an  agreement  with  the  Commissioners  of  Excise 
that  all  proceedings  should  be  terminated,  the  goods  delivered  up  to 
the  plaintiff,  and  a  sum  of  money  paid  by  him  to  the  Commissioners, 
Parke,  B.,  rests  his  jm}gment,  p.  650,  on  the  ground  that  this  agree- 
ment of  compromise  homestly  made  was  for  consideration,  and  bind- 
ing. In  Cooper  v^Parker,  15  Com.  B.  822  (E.  C.  L.  R.  vol.  80),  the 
Court  of  Exchequer  Chamber  held  that  the  withdrawal  of  an  untrue 
defence  of  infancy  in  a  suit,  with  pfiyment  of  costs,  was  a  sufficient 
\Xs  consideration  for  a  promi^  to  alccept  ^  s^ialleii  sum  in  satisfaction  of 
*a  larger.  *v     '  •  *  *  ^         ^  V 

*In  these  cases^  however,  litigation  had  been  actually  com-  r*cz»Q 
menced ;  and  it  was  argued  before  us  that  this  made  a  differ-  *- 
ence  in  point  of  law,  and  that  though,  where  a  plaintiff  has  actually 
issued  a  writ  against  a  defendant,  a  compromise  honestly  made  is 
binding,  yet  the  same  compromise,  if  made  before  the  writ  actually 
issues,  though  the  litigation  is  impending,  is  void.  Edwards  v. 
Baugh,  11  M.  &  W.  641,t  was  relied  upon  as  an  authority  for  this 
proposition.  But  in  that  case  Lord  Abinger  expressly  bases  his  judg- 
ment (pp.  645,  646)  on  the  assumption  that  the  declaration  did  not, 
either  expressly  or  impliedly,  show  that  a  reasonable  doubt  existed 
between  the  parties.  It  may  be  doubtful  whether  the  declaration  in 
that  case  ought  not  to  have  been  construed  as  disclosing  a  compromise 
of  a  real  bonS  fide  claim,  but  it  does  not  appear  to  have  been  so  con- 
strued by  the  Court.  We  agree  that  unless  there  was  a  reasonable 
claim  on  the  one  side,  which  it  was  bona  fide  intended  to  pursue,  there 
would  be  no  ground  for  a  compromise;  but  we  cannot  agree  that 
(except  as  a  test  of  the  reality  of  the  claim  in  fact)  the  issuing  of  a 
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writ  is  essential  to  the  validity  of  the  compromise.  The  position  of 
the  parties  must  necessarily  be  altered  in  every  case  of  compromise, 
so  that,  if  the  question  is  afterwards  opened  up,  they  cannot  be 
replaced  as  they  were  before  the  compromise.  The  plaintiff  may  be 
ii^  a  less  favourable  position  for  renewing  his  litigation,  he  must  be  at 
an  additional  trouble  and  expense  in  again  getting  up  his  case,  and 
he  may  no  longer  be  able  to  produce  the  evidence  which  would  have 
proved  it  originally.  Besides,  though  he  may  not  in  point  of  law  be 
bound  to  refrain  from  enforcing  his  rights  against  third  persons  during 
*^7m  *^®  continuance  of  *the  compromise,  to  which,  they  are  not 
J  parties,  yet  practically  the  effect  of  the  compromise  must  be 
to  prevent  his  doing  so.  For  instance,  in  the  present  case,  there  can 
be  no  doubt  that  the  practical  effect  of  the  compromise  must  have  been 
to  induce  the  Commissioners  to  refrain  from  taking*  proceedings 
against  Mrs.  Bennett,  the  real  owner  of  the  houses,  while  the  notes 
given  by  the  defendant,  her  agent,  were  running ;  though  the  com- 
promise might  have  afforded  no  ground  of  defence  had  such  proceed- 
mgs  been  resorted  to.  It  is  this  detriment  to  the  party  consenting  to 
a  compromise  arising  from  the  necessary  alteration  in  his  position 
which,  in  our  opinion,  forms  tHe  real  consideration  for  the  promise, 
and  not  the  technical  and  almost  illusory  consideration  arising  from 
the  extra  costs  of  litigation.  The  real  consideration  therefore  depends^ 
not  on  the  actual  commencement  of  a  suit,  but  on  the  reality  of  the 
claim  made  and  the  bona  fides  of  the  compromise. 

In  the  present  case  we  think  that  there  was  sufficient  consideration 
for  the  notes  in  the  compromise  made  as  it  was." 

The  rule  to  enter  a  verdict  for  the  plaintiff  must  be  made  absolute, 

Bule  absolute. 

On  the  subject  of  compromises  of  in  Eq.#«i|r  where  the  subject  is  di»- 
doubtful  rights,  see  the  American  note  Acussed  by  Judge  Hare  with  .  great 
to  Stapilton  v,  Stapilton,  2  Lead.  Cas.  I  acuteness  and  learning. 


t    in  Kq.^0^ 
be/^cussed  by 
s.  I  acuteness  a 
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*PEAESON  V.  SPENCER.    July  9.  [*571 

Way  of  necessity, — Devise, 

1.  On  A  sereranee  of  two  tenements,  no  right  to  nae  ways,  which  during  the  onity  of  pos- 
session have  been  ased  and  enjoyed  in  faet,  passes  to  the  owner  of  the  dissevered  tenement, 
unless  there  be  something  in  the  conveyance  to  show  an  intention  to  create  the  right  to  use 
these  ways  de  novo. 

2.  The  same  rule  in  this  respect  applies  to  a  will  as  to  a  deed. 

-  3.  Where  property  devised  or  granted  is  landlocked,  and  there  is  no  other  way  of  getting  at 
it  without  being  a*  trespasser,  so  that  it  cannot  be  enjoyed  without  a  way  of  some  sort  over 
the  land  of.  the'  testator  or  grantor,  a.  way  of  necessity  is  created  de  novo. 

4.  The  ground  on  which  the  way  of  necessity  is  created  is,  that  a  convenient  way  is  implied 
by  grant  «8  a  necessary  incident. 

5.  The  way  of  necessity  once  created,  must  remain  the  same  way  as  long  as  it  continnes 
atalL 

6.  Where  a  portion  of  land  is  devised  in  such  a  manner  as  to  be  landlocked,  the  extraneous 
fiaots  showing  that  by  that  devise  the  testator  intended  to  create  a  convenient  way  of  some 
sort  over  aij^oining  property  of  his  own,  the  line  of  the  way  must  be  discovered  from  the  lan- 
guage of  the  will,  understood  with  reference  to  the  state  of  the  property. 

7.  Quartf  in  what  manner  the  way  is  to  be  set  out,  if  the  premises  before  severance  were  so 
ooeapted  as  to  afford  no  indication  of  what  was  the  usual  way  in  the  testator's  time,  and  the 
devise  is  silent  on  the  subject  ? 

'Tbespass  for  breaking  and  entering  three  closes  of  the  plaintiff, 
denominated  respectively,  "The  Great  Ing,"  "The  fold  of  plaintiff's 
farm,  called  'Upper  Isle/"  and  "The  Back  of  House  Field." 
.    The  defendant,  besides  the  general  issue,  and  several  other  pleas,  to 
which  it  is  unnecessary  to  refer,  pleaded  the  following: — 

"  And  for  an  eighth  plea,  as  to  all  the  trespasses,  the  defendant 
says,  that  before  the  time  of  the  committing  the  same  trespasses,  and 
before  the  plaintiff  was  possessed  of  or  had  any  interest  in  the  said 
closes,  or  either  of  them,  one  James" Pearson,  during  his  lifetime,  and 
at  the  time  of  his  decease,  was  possessed  of  and  entitled  to  the  residue 
of  a  then  current  term  of  999  years,  created  by  ♦an  indenture  r^riro 
of  lease,  dated  the  15th  January,  a.  d.  1663,  as  well  of  and  in  L  ^'-^ 
the  said  closes  in  the  declaration  mentioned  as  of  and  in  a  certain 
other  farm,  buildings,  land,  and  premises  adjoining  to  the  said  closes 
of  the  plaintiff,  and  hereinafter  called  the  adjoining  tenements ;  and 
the  said  James  Pearson  being  so  possessed  and  entitled  as  aforesaid, 
before  the  1st  January,  1838,  made  his  last  will  and  testament  in 
writing,  whereby,  amongst  other  things,  he  bequeathed  to  his  son 
Abraham,  as  soon  as  he  should  attain  the  age  of  twenty-one  years, 
and  to  his  heirs,  executors,  and  administrators,  the  said  adjoining 
tenements  for  and  during  all  the  residue  of  the  said  term  of  999  years, 
subject  to  a  moiety  of  the  rent  payable  thereout  under  the  said  inden- 
ture of  lease ;  and  the  said  testator  also  by  his  said  will  bequeathed 
unto  his  son  John,  as  soon  as  he  should  attain  the  age  of  twenty -eight 
years,  and  to  his  executors,  administrators,  and  assigns,  the  said  closes 
in  the  declaration  mentioned  for  and  during  all  the  residue  of  the  said 
term  of  999  years,  subject  to  the  other  moiety  of  the  said  rent :  and 
the  said  testator  by  his  said  will  appointed  James  Mortimer  and  Joshua 
Robertshaw  joint  executors  of  his  said  will ;  and  afterwards,  to  wit, 
on  or  about  the  28th  March,  1826,  the  said  testator,  being  then  still 
so  possessed  and  entitled  as  aforesaid,  died,  without  having  revoked 
or  otherwise  altered  his  said  will ;  after  whose  death  the  said  will  was 


Digitized  by 


Google 


672  PEARSON  v.  SPENCER.    T.  V.  1861. 

duly  proved  by  the  said  J.  Mortimer  and  J.  Robertshaw  in  the  Prero- 
gative Court  of  the  Archbishop  of  York,  being  a  Court  then  having 
power  and  jurisdiction  to  grant  probate  of  the  same,  in  which  said 
province  all  the  said  lands  and  tenements  were  situate ;  which  said 
executors  afterwards,  and  before  the  said  time  when,  &c.,  and  before 
*57m   ^^®  last-mentioned  closes  were  the  *plaintiff's,  and  before  the 

J  plaintiff  had  any  interest  therein,  duly  assented  to  the  said 
bequests ;  and  after  the  death  of  the  said  testator  the  said  Abraham 
Pearson  attained  his  age  of  twenty-one  years.  And  the  defendant 
says,  that  the  said  testator  in  his  lifetime,  before  and  at  the  time  of 
the  making  the  said  will,  and  thence  until  and  at  the  time  of  his  death, 
was  entitled  to  and  had  and  used  a  right  of  way  from  and  out  of  a 
certain  highway  towards,  unto,  and  into  the  said  close  called  The 
Great  Ing,  and  back  again  from  and  out  of  the  close  called  The  Great 
Ing,  towards,  unto,  atid  into  the  said  highway,  for  himself  and  his 
tenants,  occupiers  of  the  said  several  tenements  so  bequeathed  to  the 
said  Abraham  and  John  Pearson  as  aforesaid,  and  for  his  and  their 
servants,  on  foot  and  with  cattle,  carts,  and  carriages,  every  year  and 
at  all  times  of  the  year,  for  all  the  residue  and  remainder  then  to  come 
of  the  said  term  of  999  years,  for  the  convenient  occupation  and  enjoy- 
ment of  the  closes  in  the  declaration  mentioned  and  the  said  adjoining 
tenements.  And  the  defendant  further  says  that,  at  the  time  of  the 
making  of  the  will  herein  mentioned,  and  thence  until  and  at  the  time 
of  the  death  of  the  said  testator,  there  was  no  way  for  cattle  or  car- 
riages from  any  highway  towards  and  to  the  several  adjoining  tene- 
ments without  passing  over  the  said  closes  in  the  declaration  men- 
tioned, or  some  or  one  of  them,  and  that  the  said  testator  in  his 
lifetime,  before  and  at  the  time  when  he  made  his  said  will,  and 
thence  until  and  at  the  time  of  his  death,  was  in  the  habit  of  crossing, 
as  the  way  to  and  from  the  said  adjoining  tenements,  the  said  way 
from  and  out  of  the  said  highway  towards,  unto,  and  into  the  said 
* 574-1    ^^^^®  called  The  Great  Ing,  and  from  the  *place  where  the  said 

-*  way  so  entered  the  said  close  called  The  Great  Ing,  a  way, 
through,  over,  and  along  the  said  close  called  The  Great  Ing,  towards, 
unto,  into,  through,  and  over  the  said  closes  called  The  Fold  and 
Back  of  House  Field,  towards,  unto,  and  into  the  said  adjoining  tene- 
ments, and  thence  by  the  same  route  back  again  to  the  place  where 
the  said  first-mentioned  way  joined  the  said  close  called  The  Great 
Ing,  and  from  thence  towards,  unto,  and  into  the  said  highway.  And 
the  defendant  says  that  by  the  said  will  the  said  testator  did- not 
expressly  bequeath  to  the  said  Abraham  Pearson  any  way  to  the  said 
adjoining  tenements,  but  simply  bequeathed  him  the  said  adjoining 
tenements  as  aforesaid,  without  in  any  manner  indicating  by  his  said 
will  how  or  by  what  means  the  said  Abraham  Pearson,  his  executors, 
administrators,  or  assigns,  and  his  and  their  tenants  and  servants,  or 
any  of  them,  were  to  go  to  or  from  the  said  adjoining  tenements. 
And  the  defendant  further  says  that,  at  the  time  when  the  testator 
made  the  said  will,  and  thence  until  and  at  the  time  of  his  death,  and 
always  afterwards,  the  said  way  which  the  said  testator  so  used  as  afore- 
said, by  the  route  aforesaid,  from  the  said  highway  into  the  said 
adjoining  tenements  and  back  again,  was  necessary  for  the  obtaining 
access  to,  and  for  the  enjoyment  of,  the  said  aojoining  tenements 
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under  and  according  to  the  said  bequest  thereof  to  the  said  Abraham 
Pearson,  and  was  the  most  convenient  and  the  most  reasonably  fit  way 
in  that  behalf;  and,  after  the  death  of  the  said  testator,  and  after  the 
said  John  Pearson  attained  his  age  of  twenty-eight  years,  and  the  said 
executors  had  assented  to  the  said  bequest  to  him  and  the  said  Abra- 
ham Pearson,  and  he  had  become,  and  when  he  was  possessed  of  the 
closes  in  the  declaration  mentioned  for  the  residue  of  the  said  r*ci7K 
*term  under  the  said  bequest,  and  Vefore  the  said  Abraham  ^ 
Pearson  attained  his  age  of  twenty-one  years,  and  while  the  said 
adjoining  tenements  were  vested  in  the  said  executors,  as  such  execu- 
tors, for  all  the  residue  of  the  said  term  of  999  years,  and  before  the 
said  time  when,  &c.,  the  said  John  Pearson  and  the  said  executors,  by 
agreement,  assented  to  and  adopted  the  said  way  so  used  by  the  said 
testator  as  aforesaid,  as  the  way  which  thereafter  should  be  the  way 
to  and  from  the  said  adjoining  tenements ;  by  means  whereof  the  said 
Abraham,  when  he  came  to  his  said  age  of  twenty-one  years,  became 
and  was  possessed  of  the  said  adjoining  tenements,  with  a  right  to  the 
same  way  thereto  and  therefrom,  from  and  to  the  said  highway,  as 
was  used  by  the  said  testator  as  aforesaid,  for  all  the  residue  of  the 
said  term  of  999  years  which  is  yet  in  full  force  and  unexpired :  and 
the  said  Abraham  Pearson  afterwards,  and  before  the  said  time  when, 
&c.,  by  deed,  assigned  to  Joseph  Harrison  the  said  adjoining  tene- 
ments, with  the  said  right  of  way,  for  all  the  residue  of  the  said  term 
of  999  years ;  who  afterwards,  and  before  the  said  time,  when,  &c., 
demised  the  said  adjoining  tenements,  with  the  said  right  of  way,  to 
one  James  Brearley  for  a  term  which  is  not  yet  expired.  And  the 
defendant  says  that  the  trespasses  herein  pleaded  to  were  users  of  the 
said  right  of  way,  and  were  committed  by  the  defendant  as  and  being 
the  servant  of  the  said  James  Brearley,  and  by  his  command,  during 
the  continuance  of  the  said  demise  to  the  said  James  Brearley." 

"  And  for  a  ninth  plea,  as  to  all  the  trespasses,  the  defendant  says 
that,  before  the  time  of  the  committing  the  same  trespasses,  and  be- 
fore the  plaintiff  was  possessed  of  or  had  any  interest  in  the  said 
closes,  or  either  of  them,  one  James  Pearson,  during  his  lifetime,  and 
at  the  *time  of  his  decease,  was  possessed  of  and  entitled  to  the  pc^g 
residue  of  a  then  current  term  of  999  years,  created  by  an  *- 
indenture  of  lease,  dated  the  15th  January,  a.  d.  1663,  as  well  of  and 
in  the  said  closes  in  the  declaration  mentioned  as  of  and  in  a  certain 
other  farm,  buildings,  land,  and  premises  adjoining  to  the  said  closes 
of  the  plaintiff*  and  hereinafter  called  the  adjoining  tenements :  and 
the  defendant  says  that  the  said  testator  James  Pearson,  in  his  lifetime, 
before  and  at  the  time  of  making  the  said  will,  and  thence  until  and 
at  the  time  of  his  death,  was  entitled  to  and  had  and  used  a  right  of 
way  from  and  out  of  a  certain  highway  towards,  unto,  and  into  the 
said  close  called  The  Great  Ing,  and  back  again,  from  and  out  of  the 
close  called  The  Great  Ing,  towards,  unto,  and  into  the  said  highway, 
for  himself  and  his  tenants,  occupiers  of  the  said  several  tenements 
so  bequeathed  to  the  said  Abraham  and  John  Pearson,  as  hereafter 
mentioned,  and  for  his  and  their  servants  on  foot,  and  with  cattle, 
carts,  and  carriages,  every  year,  at  all  times  of  the  year,  for  all  the 
residue  and  remainder  then  to  come  of  the  said  term  of  999  years,  for 
the  convenient  occupation  and  ^njoyment  of  the  said  closes  in  the 
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declaration  mentioned.  And  the  defendant  further  says  that,  at  tlie 
time  of  the  making  of  the  will  herein  mentioned,  and  thence  until 
and  at  the  time  of  the  death  of  the  said  James  Pearson,  there  was  no 
way  for  cattle  or  carriages  from  any  highway  towards  and  to  the  said 
adjoining  tenements  without  passing  over  the  said  closes  in  the  decla- 
ration mentioned,  or  some  or  one  of  them,  and  that  the  said  testator, 
in  his  lifetime,  before  and  at  the  time  when  he  made  his  will,  and 
thence  until  and  at  the  time  of  his  death,  was  in  the  habit  of  using, 
as  the  way  to  and  from  the  said  adjoining  tenements,  the  said  way 
*5771   ^^^  ^^^  ^^*  ^^  *^^®  ^^  highway  towards,  imto,  and  into  the 

J  said  close  called  The  Great  Ing,  and  from  the  said  place  where 
the  said  way  so  entered  the  said  close  called  The  Great  Ing,  a  way 
through,  over,  and  along  the  said  close  called  The  Great  Ing,  towards, 
unto,  into,  through,  and  over  the  said  closes  called  The  Fold  and  Back 
of  House  Field,  towards,  unto,  and  into  the  said  adjoining  tenements, 
and  thence  by  the  same  route  back  again  to  the  place  where  the  said 
first-mentioned  way  joined  the  said  close  called  The  Great  Ing,  and 
from  thence  towards,  unto,  and  into  the  said  highway :  and  the  said 
James  Pearson,  being  so  possessed  and  entitled  as  aforesaid,  before 
the  1st  January,  1838,  maae  his  last  will  and  testament  in  writing, 
whereby,  amongst  other  things,  he  bequeathed  to  his  son  Abraham, 
as  soon  as  he  should  attain  the  age  of  twenty-one  years,  and  to  his, 
&c.,  the  said  adjoining  tenements,  with  a  right  to  the  way  so  used  by 
the  testator  as  aforesaid,  for  and  during  all  the  residue  of  the  sai(i 
term  of  999  years,  subject  to  a  moiety  of  the  rent  payable  thereout 
under  the  said  indenture  of  lease ;  and  the  said  testator  also  by  his 
said  will  bequeathed  unto  his  son  John,  as  soon  as  he  should  attain 
the  age  of  twenty-eight  years,  and  to  his,  &c.,  the  said  closes  in  the 
declaration  mentioned,  for  and  during  all  the  residue  of  the  said  term 
of  999  years,  subject  to  the  other  moiety  of  the  said  rent.  And  the 
said  testator,  by  his  said  last  will,  appointed  J.  Mortimer  and  J.  Robert- 
shaw  joint  executors  of  his  said  will ;  and  afterwards,  to  wit,  on  the 
28th  March,  1826,  the  said  testator  being  then  still  so  possessed  and 
entitled  as  aforesaid,  died,  without  having  revoked  or  otherwise  altered 
his  said  will"  (here  followed  an  averment  of  proof  of  the  will,  as  in 
^Kno-^   the  *previous  plea),  "which  said  executors  afterwards,  and 

J  before  the  said  time  when,  &c.,  and  before  the  last-mentioned 
closes  were  the  plaintiff's,  and  before  the  plaintiff  had  any  interest 
therein,  duly  assented  to  the  said  bequests ;  and,  aftier  the  death  of 
the  said  testator,  the  'said  Abraham  Pearson  attained  his  age  of 
twenty-one  years,  by  means  whereof  he  became  and  was  possessed 
of  the  said  adjoining  tenements,  with  a  right  to  the  same  way  thereto 
and  therefrom,  from  and  to  the  said  highway,  as  was  used  by  the  said 
testator  as  aforesaid,  for  all  the  residue  of  the  said  term  of  999  years, 
which  is  yet  in  full  force  and  unexpired :  and  the  said  Abraham  Pear- 
son afterwards,  and  before  the  said  time  when,  &c.,  by  deed,  assigned 
to  Joseph  Harrison  the  said  adjoining  tenements,  with  the  said  right 
of  way,  for  all  the  residue  of  the  said  term  of  999  years ;  who  after- 
wards, and  before  the  said  time  when,  4c.,  demised  the  said  adjoining 
tenements,  with  the  said  right  of  way,  to  one  James  Brearley  for  a 
term  which  is  not  yet  expired.  And  the  defendant  says  that  the  tres- 
passes herein  pleaded  to  were  users  of  the  said  right  of  way,  and 


Digitized  by 


Lioogle 


1  BEST  &  SMITH.    Q.  B.  5^8 


were  committed  by  the  defendant  as  and  being  the  servant  of  the  said 
James  Brearley,  and  by  his  command,  during  the  continuance  of  the 
said  demise  to  the  said  James  Brearley." 

Issue  on  all  the  pleas. 

The  case  was  tried  before  Keating,  J.,  at  the  York  Spring  Assizes, 
in  1861,  when  a  verdict  was  given  for  the  plaintiff  on  all  the  issues, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict  on 
the  eighth  and  ninth  pleas. 

Bliss,  in  Easter  Term,  obtained  a  rule  accordingly,  and  also  for  a 
new  trial. 

This  rule  was  argued  at  the  present  Sittings  on  the  *26th  r#cJ7A 
June;  before  Wightman  and  Blackburn.  Js.,  Crompton,  J.,  L  ^''^ 
being  present  part  of  the  time. 

Mellish  showed  cause,  and 

Bliss  and  Quain  were  heard  in  support  of  the  rule. 

The  essential  facts  in  the  case,  as  well  as  the  arguments  of  counsel, 
fully  appear  in  the  judgment  of  the  Court. 

The  following  books  were  cited  during  the  argument:  Gale  on 
Easements,  pp.  48,  71,  73,  348-4;  2  Rol.  Abr.  60,  Oraunte,  Z.,  pi.  17 ; 
Jorden  v.  Atwood,  Owen  121 ;  Beaudeley  v.  Brook,  Cro.  Jac.  189 ; 
Oldfield's  Case,  Noy  123 ;  Packer  v.  Welsted,  2  Sid.  39,  111 ;  Morris  v. 
Edgington,  3  Taunt.  24;  Holmes  v.  Goring,  2  Bing.  76  (E.  C.  L.  R. 
vol.  9) ;  Barlow  v,  Rhodes,  1  Cr.  &  M.  439 ;+  James  v.  Plant,  in  error, 
4  A.  &  E.  749  (E.  C.  L.  R.  vol.  31);  Pheysey  v.  Vicary,  16  M.  &  W. 
484  ;t  Pinnington  v.  Galland,  9  Exch.  1  ;t  Proctor  v,  Hodgson,  10 
Exch.  824,  828  ;t  Lovell  v.  Smith,  3  C.  B.  N.  S.  120  (E.  C.  L.  R.  vol. 
91);  Worthington  v.  Gimson,  29  L.  J.  Q.  B.  116;  6  Jurist  K  S.  1068. 

Gur,  adv,  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Blackburn,  J. — In  this  case  the  question  at  the  trial  was,  whether 
the  defendant  had  a  right  of  way  over  the  locus  in  quo,  which  he 
claimed  in  different  manners.  The  eighth  plea  claimed  the  way  on 
the  ground  that  James  Pearson,  who  was  possessed  of  the  locus  in 
quo  and  also  of  the  defendant's  premises  thereto  adjoining,  bequeathed 


the  latter  to  Abraham  Pearson,  and  the  *locus  in  quo  and  other 


[*580 


tenements  to  John  Pearson ;  that  the  only  access  to  the  pre- 
mises bequeathed  to  Abraham  was  over  the  premises  bequeathed  to 
John:  and  no  way  being  bequeathed  in  terms  in  the  will,  the  execu- 
tors of  James  and  John  Pearson  set  out  the  way  claimed  as  the  way 
to  Abraham's  premises.  The  ninth  plea  claimed  tibe  way  as,  in  legal 
effect,  bequeathed  in  the  will  of  James  Pearson.  The  verdict  passed 
for  the  plaintiff  on  all  the  issues.  Leave  was  reserved  to  enter  a  ver- 
dict for  the  defendant  on  the  eighth  and  ninth  pleas,  on  the  undisputed 
facts,  and  the  findings  of  the  jury.  Mr.  Bliss  obtained  a  rule  to  enter 
the  verdict  pursuant  to  the  leave  reserved,  and  also  for  a  new  trial 
on  the  ground  of  misdirection,  and  that  the  verdict  was  against  evi- 
dence. We  do  not  think  that  any  misdirection  was  made  out,  nor 
that  the  verdict  ought  to  be  disturbed  as  against  the  evidence ;  but 
as  we  think  that  the  defendant  is  entitled  to  have  the  verdict  entered 
for  him  on  the  ninth  plea,  though  not  on  the  eighth,  it  is  unnecessary 
to  state  the  facts  bearing  on  the  other  grounds  in  the  rule. 

It   appeared  in  evidence  on  the  trial  that  the  plaintiff's  farm, 
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including  the  locus  in  quo,  and  the  defendant's  farm  were  contiguous.- 
They  formerly  formed  one  farm  called  Upper  Isle,  which  belonged  to 
James  Pearson,  from  whom  both  the  plaintiff  and  the  defendant 
claimed  title,  who  was  possessed  of  it  for  a  term  of  999  years.  In 
1825  one  Feathers  occupied,  under  Jam^  Pearson,  the  farm-house  and 
buildings,  and  seven  fields,  forming  part  of  Upper  Isle,  and  which 
now  form  the  defendant's  farm ;  the  rest  of  Upper  Isle,  which  now 
forms  the  plaintiff's  farm,  James  Pearson  retained  in  his  own  occupa- 
*5811  ^^^^*  '^^®  fields  occupied  by  Feathers  were  *surrounded  by 
-I  the  lands  of  other  persons,  except  on  the  side  where  they 
abutted  on  the  lands  which  were  retained  in  James  Pearson's  hands. 
The  access  to  the  farm-house  and  the  fields  in  Feathers's  possession  at 
that  time  was  by  a  farm-road.  The  line  of  this  road,  after  quitting 
the  highway,  passed  through  fields  retained  in  the  occupation  of 
James  Pearson,  till  it  reached  one  of  the  fields  in  the  occupation  of 
Feathers,  at  a  place  called  Cod  Bridge;  it  did  not  there  actually  enter 
Feathers's  holding,  but  after  skirting  it  for  a  short  distance,  so  that 
there  was  only  the  fence  between  the  farm-road  and  Feathers's  field, 
it  re-entered  a  close  in  the  occupation  of  James  Pearson  called  the 
Fold  Yard,  and  then  entered  the  farm -yard  of  the  house  occupied  by 
Feathers.  This  being  the  state  of  things  in  1825,  James  Pearson 
made  his  will,  and  by  it  he  bequeathed,  inter  alia,  to  his  son  Abra- 
ham, *'  all  those  leasehold  premises  situate  at  Upper  Isle,  now  in  the 
occupation  of  George  Feathers,  and  consisting  of  a  messuage,  barn, 
stable,  and  other  outbuildings,  and  all  those  seven  closes  of  land*' 
(naming  them),  "  or  by  whatsoever  other  names  called  or  known,  for 
and  during  all  the  residue  of  a  certain  term  of  999  years  therein 
created  by  a  certain  indenture  bearing  date  the  15th  January,  1663, 
subject  to  a  moiety  or  half  part  of  the  rent  thereby  made  payable 
thereout ;"  and  to  his  son  John  he  bequeathed,  as  soon  as  he  attained 
the  age  of  twenty-eight  years,  and  to  his  executors,  administrators, 
and  assigns,  all  the  residue  of  his  leasehold  premises  at  Upper  Isle 
aforesaid,  consisting  of  all  those  five  closes  (naming  them),  "  for  and 
during  all  the  residue  of  the  said  term  of  999  years,  subject  to  th^ 
other  moiety  of  the  rent  made  payable  thereout."  The  will  makes 
♦6821  °^  mention  of  any  ways  whatsoever.  The  testator  died  in 
^  *1826.  John  Pearson,  his  son,  who  was  the  plaintifi^,  attained 
the  age  of  twenty -eight  years  in  1833,  and  was  put  in  possession  by 
the  executors,  so  that  from  that  time  the  farm  bequeathed  to  the  plain< 
tiff  was  held  separate  from  that  bequeathed  to  Abraham  Pearson. 
The  defendant  derived  title  through  Abraham  Pearson. 

It  was  not  disputed,  either  at  the  trial  or  on  the  argument  before 
us,  that  inasmuch  as  the  portion  of  the  farm  bequeath^  to  Abraham 
was  surrounded  by  the  property  of  third  persons,  so  that  there  was 
no  access  to  it  at  all  except  by  crossing  the  other  property  of  the  tes- 
tator, which  he  bequeathed  to  John  Pearson,  some  way  of  necessity 
must  be  given 'over  John  Pearson's  farm;  but  the  great  dispute  was, 
what  that  way  was  to  be.  The  plaintiff  conceded  that  the  aefendant 
had  a  right  to  use  the  farm-road  until  it  came  to  Cod  Bridge,  but  con- 
tended that  when  he  reached  that  point  where  the  road  was  only 
separated  from  the  defendant's  farm  by  a  fence,  the  defendant  ought 
to  pass  through  the  fence  into  his  own  field,  and  after  that,  to  adopt 
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the  language  of  the  plaintiff  as  a  witness,  the  defendant  was  to  "road 
himself."  The  issues  joined  were  as  to  the  right  of  way  after  passing 
Cod  Bridge  through  the  Fold  Yard.  It  appeared  in  evidence  that 
when  the  plaintiff  came  of  age  in  1883,  and  was  put  in  possession  by 
the  executors,  they  remained  in  possession  of  Abraham's  farm  and 
continued  to  use  the  old  road  as  it  had  been  used  in  the  testator's  time 
by  Feathers;  but  the  jury  have  found  that  this  was  in  consequence 
of  an  arrangement  to  delay  settling  what  the  road  should  permanently 
be  until  Abraham  came  of  age.  Abraham  came  of  age  in  1842,  less 
than  twenty  years  before  the  commencement  of  this  action.  There 
was  contradictory  evidence  as  to  what  *happened  then ;  but  it  r#coo 
must  be  taken  that  the  jury  believed  the  plaintiff's  version,  *- 
which  was  that  he  told  Abraham  that  he  must  "  road  himself"  from 
Cod  Bridge,  and  that  Abraham  assfented,  ojaly  asking  for  time  to  do 
so.  We  think  that  this  finding  disproves  the  averment  that  the  ex- 
ecutors and  John  Pearson  set  out  the  way  over  the  locus  in  quo, 
which  we  think  a  material  part  of  the  eighth  plea.  It  is  not  neces- 
sary, in  the  view  we  take  of  the  case,  to  notice  the  rest  of  the  evidence, 
which  was  very  contradictory.  The  jury  found,,  in  answer  to  ques- 
tions put  by  the  Judge,  that  the  Fold  Way  was  a  convenient  way,  but 
that  it  was  not  a  necessary  way ;  by  which  we  think  we  must  under- 
stand them  to  mean  that  the  defendant's  farm  could  be  occupied  with- 
out using  the  road  farther  than  Cod  Bridge ;  and  they  further  find 
that  the  testator,  in  fact,  used  the  Fold  Way  up  to  the  time  of  his 
death. 

On  the  findings,  we  think  that,  by  the  will  of  James  Pearson,  a 
right  to  use  the  Fold  Way  was  given  to  Abraham  and  his  assigns ; 
and,  as  nothing  has  since  occurred  to  take  awav  that  right,  the  verdict 
on  the  ninth  plea  ought  to  be  entered  for  the  defendant. 

We  do  not  think  that,  on  a  severance  of  two  tenements,  any  right  . 
to  use  ways,  which  during  the  unity  of  possession  have  been  used  and  ' 
enjoyed  in  fact,  passes  to  the  owner  of  the  dissevered  tenement,  unless  I 
there  be  something  in  the  conveyance  to  show  an  intention  to  create  * 
the  right  to  use  these  ways  de  novo.     We  agree  with  what  is  said  in 
Worthington  v,  Gimson,  29  L.  J.  Q.  B.  116,  6  Jurist  N.  S.  1053,  that 
in  this  respect  there  is  a  distinction  between  continuous  easements, 
such  as  drains,  &c.,  and  discontinuous  easements,  such  as  a  right  of 
way ;  and  Pheysey  v.  Vicary,  16  M.  &  W.  484,t  is  an  authority   r*5o^ 
*that  the  same  rule  in  this  respect  applies  to  a  will  as  to  a  deed.  *- 
But  when,  as  in  the  present  case,  property  devised  or  granted  is  land- 
locked, and  there  is  no  other  way  erf  getting  at  it  without  being  a 
trespasser,  so  that  it  cannot  be  enjoyed  without  a  way  of  some  sort 
over  the  lands  of  the  testator  or  grantor,  it  is  clear  that  a  way  of  neces- 
sity is  created  de  novo. 

It  seems  to  us  settled  by  modern  authority,  that  the  ground  on 
which  the  way  of  necessity  is  created  is,  that  a  convenient  way  is  im- 
pliedly granted  as  a  necessary  incident.  It  is  observed  by  Parke,  B., 
in  Proctor  v.  Hodgson,  10  Exch.  824,  828,t  that  the  extent  of  the 
authority  of  Holmes  v.  Goring,  2  Bing.  76  (E.  C.  L.  R.  vol.  9),  is  that, 
though  it  is  a  grant,  it  may  be  construed  to  be  a  grant  of  such  a  right 
of  way  as  from  time  to  time  may  be  necessary.  He  adds>  "  I  should 
have  thought  it  meant  as  much  a  grant  for  ever  as  if  expressly  inserted 


Digitized  by 


Google 


584  PEARSON  v.  SPENCER.    T.  V.  1861. 

in  a  deed,  and  it  struck  me  at  the  time  that  the  court  was  wrong." 
We  certainly  do  not  feel  inclined  to  extend  the  authority  of  Holmes 
V,  Goring  so  far  as  to  hold  that  the  person  into  whose  possession  the 
servient  tenement  comes,  may  from  time  to  time  vary  the  direction  of 
the  way  of  necessity,  at  his  pleasure,  so  long  as  he  substitutes  a  con- 
venient way.  We  think  we  must  hold  that  the  way  of  necessity,  once 
created,  must  remain  the  same  way  as  long  as  it  continues  at  all.  The 
extraneous  facts,  therefore,  show  that  by  this  devise  the  testator  did 
intend  to  create  a  convenient  way  of  some  sort,  which,  once  set  out, 
would  continue ;  but  there  is  a  singular  absence  of  authority  as  to  the 
manner  in  which  it  is  to  be  ascertained  what  is  to  be  the  direction  of 
the  convenient  way  thus  created.     In  2  RoUe's  Abridgment,  p.  60, 

*^851  ^®^^^>  2-  pl'  1*^'  ^^  i^  ^^^  ^^^^  ^^^  feoffor  who  *grants  the 
-I  landlocked  land,  and  retains  the  other,  which  thus  becomes  the 
servient  tenement,  shall  assign  the  way  where  it  is  most  convenient 
to  himself.  Packer  v,  Welsted,  2  Sid.  89,  111,  was  a  case  where  the 
grantor  retained  the  landlocked  tenement,  which  became  the  dominant 
tenement ;  it  is  said  that  he  should  take  a  way,  and  the  law  should 
adjudge  if  it  was  a  convenient  way.  In  each  case  it  seems  to  have 
been  thought  that  the  person  by  whose  act  the  way  was  created  was 
subsequently  to  select  the  way,  subject  only  to  this,  that  it  should  be 
a  convenient  way.  In  the  case  of  a  devise  it  is  impossible  for  the 
testator,  by  whose  act  the  way  is  created,  and  who  is  dead,  to  do  any 
subsequent  act  of  selection ;  and  if  the  line  of  the  way  depends  on  his 
intention,  it  must  be  discovered  from  the  language  of  the  will,  under- 
stood with  reference  to  the  state  of  the  property. 

It  might  be  very  difficult  to  state  how  the  way  was  to  be  set  out, 
if  the  premises  before  severance  were  so  occupied  as  to  afford  no  indi- 
cation of  what  was  the  usual  way  in  the  testator's  time,  but  this  can 
rarely  be  the  case  in  practice.  In  general,  especially  when,  as  in  the 
present  case,  there  was  an  occupation  by  a  tenant,  there  must  be  an 
actual  existing  way  by  which  the  premises  were  used  and  enjoyed ; 
and  we  think  we  best  effectuate  the  intention  of  the  testator  by  con- 
struing the  implied  grant  of  a  way  to  be  a  grant  of  that  way  actually 
used  at  the  time ;  and  that  in  this  case  clearly  was  the  Fold  Way  used 
by  the  tenant  at  the  time  the  will  was  made,  and  by  the  testator  up  to 
his  death.  We  cannot  find  this  principle  stated  in  terms  as  the  ground 
of  decision  in  any  case.  It  will  support  that  part  of  the  decision  in 
♦5861  *Pi^^i^gto'^  ^'  Gralland,  9  Exch.  l,t  which  determined  the  par- 
J  ticular  line  of  way  in  that  case,  but  it  certainly  is  not  there 
expressed  as  the  reason  of  the  decision.  But  we  find  no  case  incon- 
sistent with  the  rule,  which  seems  to  us  founded  on  principle  and 
convenient. 

We  therefore  think  we  must  consider  the  rights  of  the  parties  the 
same  as  if  the  implied  devise  of  a  way  of  necessity  to  Abraham  Pear- 
son had  been  an  express  devise  of  that  necessary  way  which  at  the 
time  was  actually  used  with  the  premises.  If  this  be  a  correct  view 
of  the  case  the  ninth  plea  is  proved,  and  the  eighth  and  other  issues 
are  properly  found  for  the  plaintiff.  The  rule,  therefore,  will  be 
absolute  to  enter  the  verdict  for  the  defendant  on  the  ninth  plea  only. 

This  is  the  judgment  of  my  brother  Wightman  and  myself.  My 
brother  Crompton,  who  did  not  hear  the  whole  argument,  authorizes 
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me  to  say  that,  so  far  as  he  heard  the  case,  he  entertained  the  same 
opinion. 

Bale  absolute  to  enter  a  verdict  for  the  defendant  on  the 
ninth  plea. 


It  may  be  considered  as  settled  in 
the  United  States,  that  on  the  convey- 
ance of  one  of  several  parcels  of  land 
belonging  to  the  same  owner,  there  is 
an  implied  grant  or  reservation,  as  the 
case  may  be,  of  all  apparent  and  con- 
tinuous easements  or  incidents  of  pro- 
perty which  have  been  created  or  used 
by  him  during  the  unity  of  possession, 
though  they  could  then  have  had  no 
legal  existence  apart  from  his  general 
ownership  :  Hazard  v.  Robinson,  3 
Mason  272 ;  United  States  v.  Appleton, 
1  Sumner  500 ;  New  Ipswich  Factory 
V.  Batchelder,  8  N.  H.  190;  Dunklee 
V,  Wilton  Railroad,  4  Foster  489; 
Harwood  v.  Benton,  32  Verm.  724; 
Thayer  v,  Payne,  2  Gushing  327 ;  Ken- 
yon  V,  Nichols,  1  Rhode  Island  427 ; 
Huttermeier  v.  Albro,  18  N.  Y.  48 ; 
Lampman  t?.  Milks,  21  Id.  506;  Smyles 
V.  Hastings,  22  Id.  220 ;  Brakeley  v. 
Sharp,  1  Stockton  (N.  J.)  10;  BUin's 
Lessee  v.  Chambers,  1  S.  &  R.  169 ; 
Seibert  v.  Levan,  8  Barr  383 ;  McTa- 
▼bh  V.  Carrol,  7  Maryl.  352  ;  Shaw  v. 
Btheridge,  3  Jones  (N.  C.)  32  ;  Elliott 
V.  Rhett,  5  Richardson  415. 

In  several  cases  in  England,  of  which 
that  in  the  text  is  an  example,  it  has 
been  assumed  or  held  that  a  way  is  not 
a  conttnumts  easement  within  the  rule 
above  stated;  and  to  the  same  effect 
is  a  dictum  in  Lampman  v.  Milks,  21 
N.  T.  506.  But  in  this  country  it  has 
been  generally  held  that  roads  and 
alleys  of  a  permanent  and  obvious  cha- 
racter do  pass  by  or  are  reserved  upon 
ordinaiy  conveyances  without  express 
words:  United  States  v.  Appleton,  1 
Sumner  500 ;  Seibert  v.  Levan,  8  Barr 
383,  per  Gibson,  C.  J. ;  Kieffer  v,  Im- 
hoff,  26  Penna.  St.  442 ;  Smyles  v. 
Hastings,  22  N.  Y.  220,  semhle;  Hut- 


termeier  v.  Albro,  18  Id.  48;  8.  c,  2 
Bosworth  546;  Carlin  v.  Paul,  11  Mo. 
32.  Such  is  also  the  French  law: 
Durel  V.  Boisblanc,  1  La.  Ana.  407 ; 
and  it  seems  the  most  reasonable. 

Where  there  was  no  previous  way  in 
existence,   the   American    authorities 
are  agreed  with  the  English  as  to  the 
rules  which  govern  ways  of  necessity : 
Trask  v.  Patterson,  29  Maine  503; 
Kimball  v,  Cochico  Railroad,  7  Foster 
448 ;  Nichols  v.  Luce,  24  Pick.  102 ; 
Leonard   v.  Leonard,   2    Allen   543; 
Collins  v.  Prentice,  15  Conn.  39;  Pierce 
V.  Selleck,  18  Conn.  321 ;  N.  Y.  Life 
Ins.  Co.  V.  Milnes,  1  Barb.  Ch.  353 
McDonnell  v,  Lindell,  3  Rawle  493 
Ogden  V.  Grove,  38  Penna.  St.  487 
Brice  v.  Randall,  7  G.  &  J.  349. 

When  we  have  to  deal  with  a  true 
right  of  way  by  necessity,  the  question 
is  presented  as  in  the  principal  case, 
how  its  direction  and  course  are  to  be 
ascertained.  In  Holmes  v.  Seely,  19 
Wend.  510,  it  was  said  that  "  The  way 
should  be  a  convenient  one  over  the 
adjoining  close  of  the  grantor,  regard 
being  had  to  the  interests  of  both  par- 
ties. Subject  to  this  rule,  it  would 
seem  reasonable  that  the  grantor  should 
be  allowed  to  assign  such  way  as  he 
could  best  spare.  If  he  declines  or 
omits  to  do  so,  the  grantee  must  select 
for  himself,  and  the  court  would  no 
doubt  extend  a  liberal  indulgence  to 
the  exercise  of  his  discretion. '^  And 
to  the  same  effect  are  Smyles  v.  Hast* 
ings,  24  Barb.  49 ;  22  N.  Y.  220 ;  Hart 
V.  Conner,  25  Conn.  331;  Russell  v. 
Jackson,  2  Pick.  578.  Though  see 
Nichols  V.  Luce,  24  Id.  104,  which, 
however,  was  not  probably  intended  to 
lay  down  a  substantially  different  rule. 
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♦SIKES  V.  WILD  and  Others.     July  9. 
Abortive  sale  of  real  estate, — TUle. — Damages, 

te  had  boon  deyised  to  the  defendant  in  (iuBt  to  sell,  who  pnt  a  part  of  it  ap  for 
the  plaintiff  agreed  to  bnj,  and  was  aeoepted  as  the  porchaser.  The  defendant 
hat  he  coold  not  make  a  title  free  from  encumbranoe,  u  by  a  marriage  settlement 
B  Tested  in  trustees  to  secure  an  annuity  to  the  widow  of  the  devisor,  bat  he  bad 
m  her  a  parol  promise  that  in  the  erent  of  the  sale  she  would  transfer  her  secority 
property.  After  the  sale  the  widow  refused  to  assent  to  this,  end  the  bargain  went 
i}uence.  In  an  aetion  by  the  plaintiff  against  the  defendant  for  not  completing  the 
I  jury  found  that  the  defendant  bonft  fide  belieyed  that  he  would  be  able  to  make  to 
er  a  good  title  free  from  encumbrance,  and  that  he  had  reasonable  groands  for  so 

ihat  the  plaintiff,  although  entitled  to  recover  his  deposit  end  the  expenses  of  inres* 
title,  was  not  entitled  to  recover  damages  for  the  loss  of  his  bargain :  per  Wight- 
aokbam,  Js.,  dissentiente  Cook  bum,  C.  J. 

sum,  on  the  authority  of  Pounsett  v.  Fuller,  17  C.  B.  660,  that  the  expenses  attendant 
pt  which  was  made,  after  the  bargain  was  off,  to  enter  into  a  fresh  arrangement 
)  reoovered. 

rat  count  of  the  declaration  alleged  that  the  defendants  put 
Je  certain  land  as  unencumbered,  on  the  faith  of  which  the 
bid  for  it,  and  was  declared  the  purchaser,  and  paid  a  deposit ; 
ras   afterwards   found  to  be  encumbered  with  an  annaity, 

a  good  title  could  not  be  made,  and  the  sale  and  purchase 
t  be  completed,  &c. 

jcond  count  was  to  the  same  effect,  alleging  that  the  defend- 
idulently  and  deceitfully  stated  and  pretended  the  land  to  be 
ibered. 

e  first  count  the  defendants  pleaded  payment  of  150Z.  into 
id  to  the  second  Not  guilty. 

laintiff  replied  that  the  sum  paid  into  Court  was  not  suffi- 
id  took  issue  on  the  other  plea. 

3  trial,  before  Cockburn,  C.  J.,  at  the  Leicestershire  Spring 
in  1861,  it  appeared  that  the  land  in  question  consisted  of  a 
irm,  which  was  part  of  an  *estate  that  had  been  devised  to 
be  defendants  in  trust  to  sell  as  soon  as  they  conveniently 
The  solicitor  employed  in  the  affairs  of  the  trust  was  aware 
devisor  held  the  estate  subject  to  a  settlement,  by  which  the 
ate  was  in  trustees  for  the  purpose  of  securing  a  life  annuity 
idow  of  the  devisor,  and  he  knew  that  no  title,  free  of  encum- 

could  be  made  to  any  part  of  the  estate,  unless  that  lady  and 
ees  agreed  to  discharge  the  part  sold  from  the  trust  to  secure 
lity.  He  had  represented  to  the  lady  that  it  would  be  for  the 
>f  the  family  that  the  farm  in  question  should  be  sold,  and 
^ould  not  be  disadvantageous  to  herself  if,  in  case  of  a  sale. 
Id  consent  to  transfer  her  security  to  another  property,  whilst 

benefit  the  estate.     She  was  satisfied  thaj  this  was  so,  and 

expressed  her  concurrence.  After  this  the  farm  was  put  up 
and  the  plaintiff  agreed  to  buy  it,  and  was  accepted  as  the 
3r.  The  solicitor  also  knew  that  the  lady  was  not  legally  or 
y  bound  by  her  parol  consent,  and  consequently  tnat  the 
F  the  defendants  to  make  a  good  title  to  the  farm,  free  of  en- 
ices,  was  precarious,  in  so  far  as  it  depended  on  her  continuing 
ime  mind.     Such  proved  not  to  be  the  case :  for  she  was  per- 
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suaded  by  other  friends  of  the  family  to  refuse  her  assent,  and  the 
bargain  went  off;  and  a  subsequent  attempt  to  make  a  fresh  arrange- 
ment proved  abortive.  It  was  agreed  that  the  costs  incurred  in  the 
investigation  of  the  title  should  be  referred  for  taxation. 

The  Lord  Chief  Justice  left  it  to  the  jury  to  say :  1.  If  the  defend- 
ants bonfi  fide  believed  that  they  would  be  able  to  make  to  the  pur- 
chaser a  good  title,  free  from  encumbrance ;  2.  If  they  had  reasonable 
grounds  for  *so  believing:  both  which  questions  the  jury  r^eoA 
answered  in  the  affirmative.  He  also  left  it  to  them  to  assess  ^ 
the  damages  generally,  which  they  did ;  and  a  verdict  was  entered  for 
the  plaintiff  for  the  amount,  with  leave  reserved  to  the  defendants  to 
move  to  reduce  the  damages,  or  enter  a  verdict  for  the  defendants  if, 
after  the  taxation,  the  money  paid  into  Court  proved  sufficient  to 
cover  the  expenses  of  investigating  the  title  and  the  deposit,  unless 
the  plaintiff,  under  the  peculiar  circumstances,  was  entitl^  to  general 
damages. 

On  the  taxation,  the  amount  paid  into  Court  proved  to  be  suffi- 
cient to  cover  all  the  expenses,  except  some  attendant  on  the  abortive 
attempt  to  make  a  fresh  arrangement  after  the  bargain  was  off. 

Macautay,  in  the  following  Term,  obtained  a  rule  to  enter  a  verdict 
for  the  defendants  on  the  gr6unds:  1.  That  the  plaintiff  was  not  enti- 
titled  to  damages  as  and  for  the  loss  of  a  saleable  bargain,  the  jury 
having  found  that  the  defendants  acted  bonS  fide  and  had  reasonable 
grounds  to  suppose  they  could  make  a  good  title.  2.  That  the 
amount  paid  into  Court  equalled  or  exceeded  the  amount  of  the 
deposit-money,  and  such  portions  of  the  charges  of  the  plaintiff's 
solicitor  as  were  recoyerable  in  the  present  action. 

At  the  present  Sittings,  on  the  13th  June,  before  Cockburn,  C.  J., 
Wightman  and  Blackburn,  Js., 

Mellor  and  Field  showed  cause,  and  Hayes^  Serjt.,  and  Brisiow  were 
beard  in  support  of  the  rule. 

The  arguments  on  both  sides  fully  appear  in  the  judgments  of  the 
Judges :  it  will  be  sufficient  to  add  that  the  following  authorities  were 
referred  to  by  the  bar  or  *the  bench  during  the  argument :  p^cqa 
Flureau  v.  Thornhill,  2  W.  Bl.  1078 ;  Johnson  v.  Johnson,  8  ^  ^^^ 
B.  &  P.  162 ;  Bratt  v.  Ellis,  Sugd.  V.  &  P.  App.  7  ;(a)  Jones  v.  Dyke, 
Id.  8;  Hopkins  v.  Grazebrook,  6  B.  &  C.  31  (E.  C.  L.  R.  vol.  13); 
Walker  v,  Moore,  10  B.  &  C.  416  (E.  C.  L.  R.  vol.  21);  Robinson  v. 
Harman,  1  Exch.  850  ;t  Pounsett  v.  Fuller,  17  C.  B.  660  (E.  C.  L.  R. 
vol.  84) ;  Hadley  v.  Baxendale,  9  Exch.  341  ;t  Cornfoot  v.  Fowke,  6 
M.  &  W.  358  ;t  Sugden's  Vend.  &  Purch.,  p.  301,  13th  ed. 

Our,  adv.  vuUf 

Blackburn,  J.,  sitting  alone,  now  stated  that  the  Judges,  differing 
m  opinion,  had  prepared  separate  judgments,  which  he  should  read. 
He  accordingly  read  the  following  judgments. 

Blackburn,  J. — In  this  case  the  plaintiff  purchased  from  the  de- 
fendants a  farm ;  the  defendants  proved  unable  to  make  a  good  title. 
The  plaintiff  brought  this  action  against  them  for  not  doing  so.  The 
defendants  paid  money  into  Court ;  and  the  question  is,  on  what  prin- 
ciple the  damages  should  be  estimated.  (After  fully  stating  the  facts 
his  Lordship  proceeded.) 

(a)  »'.  e^  the  1  Ufa  and  some  other  editions. 
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It  was  properly  admitted  on  the  argument  that  the  case  of  Poan- 
sett  V.  Fuller,  17  C.  B.  660  (E.  C.  L.  E.  vol.  84),  conclusively  decided 
that  the  expenses  attendant  on  the  attempt  to  make  a  fresh  arrange- 
ment after  the  bargain  was  off  could  not  be  claimed.  The  question, 
therefore,  which  was  argued  before  us  was  whether,  under  the  circum- 
stances, the  plaintiff  could  claim  damages  for  the  loss  of  his  bargain. 
*5Qn  ^  ^^  ^^  opinion  that  there  is  nothing  in  this  case  to  take  it  out 
-•  *of  the  general  rule  as  to  the  assessment  of  damages  for  the 
breach  of  a  contract  to  sell  real  property  where  the  bargain  goes  off 
on  account  of  a  defect  in  the  title. 

That  rule,  which  is  an  exception  from  the  general  rule  of  common 
law,  was  first  laid  down  in  Flureau  v,  Thornhill,  2  W.  Bl.  1078,  as 
long  ago  as  1776.  It  was  constantly  acted  upon  until  the  case  of 
Hopkins  v,  Grazebrook,  6  B.  &  C.  31  (E.  C.  L.  R  vol.17),  (which 
introduced  an  exception  in  cases  where  the  vendor  was  not  in  posses- 
sion, on  which  I  shall  observe  presently).  It  was  again  acted  upon  in 
Walker  v.  Moore,  10  B.  &  C.  416  (E.  C.  L.  R  vol.  21),  where  Parke,  J., 
puts  the  rule  upon  what  I  take  to  be  the  true  ground,  namely,  that  it 
is  implied  from  the  usage  of  this  particular  business.  lie  says,  p.  422, 
''a  jury  ought  not,  in  the  case  of  a  vendor  in  possession,  to  give  any 
other  damages  in  consequence  of  a  defect  being  found  in  the  title  than 
those  which  were  allowed  in  Flureau  v.  Thornhill,  which  was  recog- 
nised in  Johnson  v.  Johnson,  3  B.  &  P.  162,(a)  Bratt  v,  Ellis,  Sugd. 
V.  &  P.  App.  7,(6)  and  Jones  v.  Dyke,  Id.  8.  In  the  absence  of  any 
express  stipulation  about  it,  the  parties  must  be  considered  as  content 
that  the  damages,  in  the  event  of  the  title  proving  defective,  shall  be 
measured  in  the  ordinary  way,  and  that  excludes  the  claim  of  dam- 
ages on  account  of  the  supposed  goodness  of  the  bargain." 

In  the  more  recent  case  of  Robinson  v.  Harman,  1  Exch.  850,t  the 
♦PvQo-i  general  rule  was  recognised,  but  the  exception  in  *Hopkins  v. 
^^^  Grazebrook,  6  B.  &  C.  31  (E.  C.  L.  R  vol.  13),  was  acted  upon. 
In  the  last  case  on  the  subject, — Pounsett  v.  Fuller,  17  C.  B.  660  (E. 
C.  L.  R.  vol.  86), — the  cases  of  Hopkins  v.  Grazebrook,  and  Robinson 
V,  Harman,  1  Exch,  850, t  were  expressly  recognised  as  binding  autho- 
rities, but  the  Court  of  Common  Pleas  considered  the  general  rule 
applicable  under  such  circumstances  as  leaves  it  very  difficult  to  say 
to  what  cases,  if  any,  the  exception  supposed  to  be  established  by 
Hopkins  v,  Grazebrook  still  applies.  In  the  present  case,  however, 
it  is  enough  to  say  that,  giving  the  two  cases  of  Hopkins  v.  Graze- 
brook and  Robinson  v,  Harman  their  fullest  effect,  the  exception 
established  by  them  is  one  within  which  the  present  case  does  not 
fall. 

Hopkins  v.  Grazebrook  was  moved  in  Michaelmas  Term,  1826. 
The  facts  were  that  Hill  &  Co.  had  agreed  to  sell  real  estate  to  one 
Harewood,  and  Harewood  had  agreed  to  sell  it  to  the  defendant,  who 
again  agreed  to  sell  it  to  the  plaintiff.  In  consequence  of  disputes 
between  Hill  and  Harewood  the  defendant  could  not  complete  his 
title.  It  was  admitted  that  the  defendant  had  acted  bonS  fide ;  but 
according  to  the  views  as  to  the  law  relating  to  public  policy  which 
Lord  Tenterden  then  entertained  (which  were  not  finally  shown  to  be 

(a)  Flureau  v.  Thoruhill  does  not  appear  to  have  been  cited  by  name  in  Johnson  v.  Johnson. 
(6)  t.  e.,  the  11th  and  some  other  editions. 


Digitized  by 


Google 


1  BEST  &  SMITH.    Q.  B.  582 

erroneous  till  after  his  death,  in  Hibble white  v.  M'Morine,  5  M.  &  W. 
462,t),  the  defendant  had  acted  improperly  and  in  violation  of  law. 
It  was  only  in  the  preceding  Sittings  after  Easter  Term  of  the  same 
year,  that  in  Bryan  v.  Lewis,  Ey.  &  M.  386  (E.  C.  L.  E.  vol.  21),  Lord 
Tenterdea  expressed,  in  the  strongest  terms,  an  opinion  which  he 
declared  he  should  always  entertain  till  told  by  the  House  of  Lords 
he  was  *wrong,  that  any  speculative  contract  to  sell  things  not  r^gQo 
in  possession  was  illegal  and  void,  i«  against  the  policy  of  the  ^ 
law.  It  is  upon  this  ground  it  seems  to  me  that  in  Hopkins  v.  Graze- 
brook,  6  B.  &  C.  31  (E.  C.  L.  E.  vol.  13),  p.  33,  he  makes  the  case  an 
exception,  because  the  defendant  had  entered  into  a  contract  to  sell 
**  without  the  power  to  confer  even  the  shadow  of  a  title."  Bay  ley,  J., 
as  reported,  p.  34,  says,  '*  The  case  of  Flureau  v.  Thornhill,  2  W.  Bl. 
1078,  is  verjf" .different  from  this,  for  here  the  vendor  had  nothing  but 
an  equitable  title."  If  this  was  the  ground  for  the  decision  it  is  clearly 
untenable,  and  is  inconsistent  with  the  last  decision  in  Pounsett  v. 
Fuller,  17  C.  B.  660  (E.  C.  L.  E.  vol.  86);  but  in  Walker  v.  Moore, 
10  B.  &  C.  416  (E.  0.  L.  E.  vol.  21),  Bayley,  J.,  says,  p.  420,  that  in 
Hopkins  v.  Grazebrook  the  Court  was  of  opinion  that  the  defendant 
was  *'  in  fault  by  representing  himself  as  the  owner  of  the  property," 
when  he  w^as  not  so.  Littledale,  J.,  who  had  been  one  of  the  Judges 
in  Hopkins  v.  Grazebrook,  but  whose  reasons  are  not  there  reported, 
says,  in  Walker  v.  Moore,  p.  422,  "  it  seems  to  me  to  be  contrary  to 
the  policy  of  the  law,  that  a  man  should  offer  an  estate  for  sale  before 
he  has  obtained  possession  and  a  conveyance."  Parke,  J.,  in  the  judg-. 
ment  already  quoted,  tacitly  assumes  that  this  had  been  the  ground 
of  the  decision  in  Hopkins  v,  Grazebrook,  as  in  enunciating  the  gen 
eral  rule  on  which  he  acts  he  confines  it  to  the  case  of  a  vendor  in 
possession. 

In  Robinson  v.  Harman,  1  Exch.  850, f  the  vendor  had,  with  the 
object  of  bringing  abouf^the  bargain,  expressly  stated  that  under  his 
father's  will,  the  property  was  his  out  and  out.  In  fact,  it  had  been 
devised  to  trustees  to  pay  the  defendant  a  moiety  of  the  rent  during 
his  life  only.  If  the  defendant  knew  this  he  was  guilty  of  a  fraud ; 
*if  he  was  ignorant  of  it,  the  transaction  must  have  been  so  r^cq^ 
recently  after  his  father's  death  that  the  will  had  not  yet  been  *■ 
acted  upon,  and  he  was  not  in  possession ;  for,  if  he  had  been  in  pos- 
session, he  could  not  be  ignorant  that  he  only  got  half  the  rents.  The 
report  leaves  it  uncertain  how  the  facts  were  as  to  this;  and  the  judg- 
ment merely  being  that  the  case  was  not  distinguishable  from  Hopkins 
V.  Grazebrook,  6  B.  &  C.  31  (E.  C.  L.  R.  vol.  13),  leaves  it  uncertain 
whether  the  Court  thought  the  exception  in  question  was  when  there 
was  misconduct,  or  want  of  possession,  or  a  want  of  legal  title.  In 
Pounsett  v.  Fuller,  17  Com.  B.  660  (E.  C.  L.  R.  vol.  84),  the  Court 
of  Common  Pleas  expressly  held  that  the  mere  want  of  legal  title  does 
not  bring  the  case  within  the  exception  in  Hopkins  v.  Grazebrook, 
which  they  all  seem  to  consider  as  depending  upon  misconduct.  My 
brother  Williams  expresses  doubts,  in  which  I  fully  sympathize,  as  to 
the  soundness  of  the  exception  in  Hopkins  v.  Grazebrook  in  any  point 
of  view.  I  do  not  see  how  the  existence  of  misconduct  can  alter  the 
rule  by  which  the  damages  for  the  breach  of  a  contract  are  to  be 
it  may  render  the  contract  voidable  on  the  ground  of  fraud, 
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or  give  a  cause  of  action  for  deceit,  but  surely  it  cannot  alter  the  effect 
of  the  contract  itself.  And  if  it  be  said  that  the  rule  depends  upon 
an  implied  condition  resulting  from  the  general  understanding  of 
vendors  and  purchasers  (which  is  the  ground  taken  by  Parke,  J.,  in 
Moore  v.  Walker,  10  B.  &  C.  420  (E.  C.  L.  R.  vol.  21),  and  I  think 
the  true  one),  and  that  the  usage  is  such  that  this  implied  condition 
excludes  such  cases  as  Hopkins  v.  Grazebrook,  I  think  that  it  will  be 
worthy  of  the  consideration  of  any  Court  competent  to  review  that 
case,  whether  the  strong  opinion  of  Lord  St.  Leonards,  repeated  in  his 
*5961  *^^^^  edition  of  Vendors  and  Purchasers,  p.  801,  does  not 
^  show  that  the  general  understanding  of  conveyancers  has  been 
misapprehended. 

However,  it  is  enough  for  the  decision  of  the  case  before  us  that  it 
is  not  brought  within  that  exception,  however  it  is  understood.  The 
defendants  here  were  not  out  of  possession,  nor  were  they  entirely 
without  title.  The  only  ground  for  imputing  misconduct  in  them  was 
that  though  they  knew  that  their  power  of  making  a  title  free  from 
encumbrances  was  precarious,  as  depending  on  the  stability  of  the 
lady's  mind,  they  nevertheless  put  up  the  property  for  sale ;  but  the 
jury  have  found  that  this  was  done  bonfi  fide  and  done  reasonably, 
and  it  is  impossible,  I  think,  to  say  as  a  matter  of  law  that  there  is 
misconduct  in  putting  property  up  to  sale  without  disclosing  every 
material  fact,  as  if  it  was  a '  case  of  marine  insurance.  And  lastly, 
though  the  defendants  had  not  the  complete  legal  title  at  the  time  they 
put  the  property  up  for  sale,  Pounsett  v.  Fuller,  17  Com.  B.  660  (E. 
C.  L.  R.  vol.  84),  is  a  distinct  authority  that  in  the  absence  of  miscon- 
duct that  does  not  bring  the  case  within  the  exception, 

I  am,  therefore,  of  opinion  that  the  rule  must  be  made  absolute,  and 
in  this  judgment  my  brother  Wightman  concurs. 

CocKBURN,  C.  J. — I  regret  that  I  am  unable  to  concur  with  my 
learned  brothers  in  holding  that  this  rule  should  be  made  absolute  in 
favour  of  the  defendants.  I  cannot  bring  myself  to  think  that  the 
immunity  which  the  law  allows  to  a  party  contracting  to  sell  real 
estate  in  the  event  of  his  being  unable  tc|  make  out  a  title,  from  all 
♦5961  ^^*^^^^*y  ^^  *^®  breach  of  his  contract  beyond  the  *expenses 
-*  incurred  in  investigating  the  title,  can  properly  be  esctended  to 
a  case  like  the  present. 

That  immunity  is  in  itself  an  anomaly.  It  probably  had  its  origin 
in  the  difficulty  in  which,  in  the  complicated  and  highly  artificial  state 
of  our  law  relating  to  real  property,  an  owner  of  real  estate  having 
contracted  to  sell  is  too  frequently  placed  from  not  being  able  to  make 
out  a  title  such  as  a  purchaser  would  be  bound  or  willing  to  take. 
The  hardship  which  would  be  imposed  on  a  bonS  fide  vendor  if,  upon 
some  legal  flaw  appearing  in  his  title,  he  were  held  liable  in  all  the 
consequences  which  would  attach  upon  a  breach  of  contract  relating 
to  personalty,  and  the  difficulty  which  might  be  thrown  in  the  way 
of  bringing  real  property  into  the  market  if  the  full  liability  attached 
in  such  a  case,  have  probably,  by  an  understanding  and  usage  among 
those  engaged  in  the  transfer  of  estates,  led  to  this  exception  to  the 
general  law.  But  I  can  see  no  reason,  in  the  absence  of  authority,  for' 
extending  the  exception  to  parties  who,  knowing  that  they  have  not 
any  present  estate  to  convey,  take  upon  themselves  to  sell,  in  the 
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speculative  belief  that  they  will  be  able  to  procure  an  interest  and 
title  before  they  are  called  upon  to  execute  the  conveyance.  There 
is  an  obvious  difference  between  an  owner  who  knows  that  he  alone 
is  entitled  to  an  estate  and  has  a  right  to  sell  it,  although  he  may  fail 
to  make  out  a  sufficient  title,  and  a  person  who,  not  having  the  estate, 
takes  upon  him  to  sell  on  the  expectation  of  acquiring  the  estate  in 
time  and  making  out  a  title.  The  cases  of  Hopkins  v.  Grazebrook,  6 
B.  &  C.  31  (E.  C.  L.  R.  vol.  13),  and  Robinson  v.  Harman,  1  Exch. 
850,t  are  direct  authorities  for  saying  that  a  person  disposing  of  real 
estate  to  which  he  has  no  present  *right,  although  under  a  bonS  r*^Q7 
fide  belief  that  the  right  will  be  acquired  in  time  to  fulfil  the  '- 
contract,  will  be  liable  to  the  full  extent.  These  cases  appear  to  me 
to  be  directly  in  point.  Their  authority  does  not  appear  to  have  been 
shaken  by  the  decision  of  the  Court  of  Common  Pleas  in  Pounsett  v. 
Fuller,  17  C.  B.  660  (E.  C.  L.  R.  vol.  84).  For  although  in  that  case 
the  defendant,  who  was  held  not  to  be  liable  in  the  full  extent  of 
damages,  had  been  unable  to  fulfil  his  contract  in  consequence  of  not 
having  the  legal  estate,  he  was  in  possession  and  had  an  equitable 
interest,  and  believed  himself  under  the  circumstances  to  be  in  a  con- 
dition to  convey  according  to  his  agreement. 

But  the  present  defendants  knew  themselves  to  have  neither  the 
legal  nor  the  equitable  estate  in  the  land  which  they  contracted  to  sell 
to  the  plaintiff.  They  were  trustees  under  a  devise  which  was  in- 
operative, in  consequence  of  the  land  of  which  the  devisor  had  taken 
upon  himself  to  dispose  being  vested  in  trustees  under  a  settlement. 
They  knew  that,  without  the  consent  of  the  cestui  que  trust  (the 
testator's  widow)  and  her  trustees  to  abandon  the  settlement,  and  their 
concurrence  in  the  sale,  they  the  defendants  had  no  right  or  power  to 
convey  the  land ;  and  though  it  is  true  they  had  obtained  the  assent 
of  the  cestui  que  trust,  and  had  every  reason  to  believe  that  that 
assent  would  not  be  revoked,  and  that  the  trustees  under  the  settle- 
ment would  concur  in  ther  sale,  they  equally  knew  that  none  of  those 
parties  were  under  any  obligation,  legal  or  equitable,  to  join  in  the 
conveyance,  while  without  them  no  title  could  possibly  be  made. 
They  were,  therefore,  contracting  to  sell  at  a  time  when  they  knew 
they  had  no  power  to  sell,  and  no  more  than  the  expectation  of  making 
out  a  title.  The  *case  appears  to  me  not  within  the  rule  as  r+ego 
settled  in  Flureau  v.  Thornhill,  2  W.  Bl.  1078,  but  within  the  ^  ^^° 
exception  engrafted  on  that  rule  as  established  by  the  cases  of  Hop- 
kins V.  Grazebrook,  6  B.  &  C.  31  (E.  C.  L.  R.  vol.  13),  and  Robinson 
v.  Harman,  1  Exch.  850,t  to  which  I  have  before  referred. 

In  my  opinion,  therefore,  the  plaintiff  is  entitled  to  the  damages 
assessed  by  the  jury  in  respect  of  the  loss  he  has  sustained  by  the 
non-completion  of  the  sale.  Rule  absolute. 

B.  A  S.,  VOL,  I.— 22 
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The  IRISH  PEAT  COMPANY  v.  PHILLIPS.    Feb.  IS. 

Company  tncorparaied  by  charter.— Deed  of  setUementSharthjolder. — LeUer  of  attoi-' 
meni, — Signing  of  deed. — Regieter. — Numbering  of  shares. — Calls. — Action. 

The  deolaration  stated  that  the  defendant  was  the  holder  of  fifty  shaiea  in  the  plaiDtifii' 
Company,  and  indebted  in  respect  of  seven  calls,  whereby  an  action  had  accrued  to  Uie  plain- 
tiiFs  against  him  under  and  by  yirtue  of  their  deed  of  settlement  Pleas.  1.  Never  indebted. 
2.  That  the  defendant  was  not  the  holder  of  the  shares.  3.  That  the  deed  was  not  hie  deed. 
Replication  to  the  third  plea,  setting  out  the  charter  of  incorporation,  whereby  Her  HiQeety 
willed  that  the  capital  should  be  120,000i.  divided  into  6000  shares :  that  all  the  proprietors  of 
the  stock  of  the  corporation  should  execute  a  deed  of  settlement  whereby  the  capital  should  be 
divided  into  those  shares,  to  be  numbered  in  regular  sncoession,  beginning  with  I,  and  whereby 
they  should  enter  into  covenants  for  payment  of  the  sums  subscribed  by  them  when  called  for: 
that  such  a  deed  was  executed  (various  clauses  were  set  forth),  and  that  the  defendant  was  a 
shareholder,  and  had  paid  certun  calls.  Before  the  charter  was  granted  the  brokers  to  die 
Company  put  down  the  name  of  the  defendant,  without  his  authority,  as  an  applicant  for  shani, 
and  the  promoters  allotted  to  him  fifty  shares,  and  sent  an  allotment  letter  informing  hiss 
thereof,  and  requiring  a  deposit  of  11.  per  share,  adding,  <'and  on  your  execution  of  the 
deed  prepared  in  conformity  with  the  provisions  of  the  Royal  charter,  you  will  be  entitled 
to  fifty  share  certificates  of  the  Company."  The  defendant  paid  the  deposit  of  II.  a  shaie. 
The  charter  was  afterwards  granted,  and  the  deed  prepared  and  executed  by  many  share- 
holders, but  not  by  the  defendant  In  the  deed  were  the  following  clauses,  which  were 
substantially  the  same  as  those  contained  in  the  Companies  Clauses  Consolidation  Ae^ 
1845,  8  A  9  Vict  c.  16 : — 3.  The  shares  shall  be  numbered  in  regular  succession,  beginning 
with  1;  and  every  share  shall  be  fllsbinguished  by  its  separate  number.--~5.  Erery  persMi 
who  shall  have  subscribed  the  prescribed  sum  to  the  capital,  or  shall  otherwise  have  beoome 
entitled  to  a  share  of  the  same,  and  whose  name  shall  have  been  entered  on  the  register 
of  shareholders,  shill  be  deemed  a  shareholder. — 6.  The  corporation  shall  keep  a  book  to 
be  called  **  The  Register  of  Shareholders,"  in  which  shall  be  entered  the  names  of  the  per- 
sons entitled  to  shares,  together  with  the  number  of  shares  to  which  such  persons  are  entided, 
distinguishing  each  share  by  its  number,  and  the  amount  of  instalments  paid  on  such  share.— 
8.  A  certificate  of  ownership,  under  the  corporation  seal,  shall  be  delivered  to  each  shareholder; 
and  such  certificate  shall  specify  the  share  in  the  undertaking  to  which  such  shareholder  is 
entitled. — 65.  In  an  action  for  calls,  it  shall  be  sufficient  to  declare  that  the  defendant  is  owner 
of  one  share  or  more  "  (stating  the  number  of  shares),"  and  is  indebted  in  respect  of  one  call 
or  more,  whereby  an  action  hath  accrued  to  the  corporation  by  virtue  of  the  deed. — 66.  On  the 
trial  it  shall  be  sufficient  to  prove  that  the  defendant,  at  the  time  of  the  call,  was  a  holder  of 
one  share  or  more. — It  was  represented  by  the  prospectus  issued  shortly  before  thtf  date  of  the 
charter,  and  by  the  letter  of  allotment,  that  no  more  than  three  calls  should  be  made  until  the 
Company's  works  should  be  in  operation.  The  defendant  had  paid  four  calls,  but  refused  to 
pay^  the  calls  in  question. 

1.  Held  by  this  Court,  and  affirmed  by  the  Exchequer  Chamber,  that  shares  were  not  created 
so  as  to  make  the  alleged  owner  liable  to  calls. 

2.  Held,  by  the  Exchequer  Chamber,  that  the  defendant  was  not  a  shareholder,  as  he  had 
not  executed  the  deed  of  settlement 

3.  SembUf  that  after  acceptance  of  the  shares  and  payment  of  the  calls,  especially  the  call 
made  after  those  specified  in  the  prospectus  and  letter  of  allotment,  and  the  correspondence  in 
which  he  was  treated  as  a  holder  of  shares,  and  as  he  knew  of  the  existence  of  the  charter  and 
the  deed,  the  defendant  could  not  say,  as  against  the  other  shareholders  and  tho  Company, 
that  he  was  not  a  shareholder  by  reason  of  the  stipulations  in  the  prospectus  and  letter  of 
allotment  not  having  been  carried  out. 

This  was  an  action  to  recover  6921  Os.  lid.,  alleged  to  be  due  from 
the  defendant  to  the  plaintiffs  for  calls  upon  shares  in  the  plaintiff* 
Company  of  which  the  defendant  was  alleged  to  be  the  holder,  and 
for  interest  upon  the  calls  in  arrear.  By  consent  a  case  was  stated 
for  the  opinion  of  the  Court ;  the  pleadings  were  to  form  part  of  the 
case. 

The  declaration  stated  that  the  defendant  was  the  holder  of  fifty 
shares  in  The  Irish  Peat  Company,  and  was  indebted  to  the  corpora- 
tion in  600Z.,  in  respect  of  seven  calls  upon  each  of  the  said  fifty 
shares,  whereby  an  action  had  accrued  to  the  plaintifEs  against  the 
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defendant  under  and  by  virtue  of  the  deed  of  settlement  of  the   r#/i/v\  . 
*Irish  Peat  Company,  dated,  &c.     There  were  also  counts  for   *■ 
interest,  and  on  account  stated. 

Pleas  (among  others) :  1.  To  the  whole  declaration,  Never  indebted. 
2.  To  the  first  count,  that  the  defendant  was  not  at  the  times  of  the 
making  of  the  calls  the  holder  of  the  shares.  8.  To  the  first  count, 
that  the  deed  of  settlement  was  not  his  deed. 

Keplication  to  the  third  plea.  That  the  plaintiffs  were  a  cor- 
poration incorporated  by  Her  Majesty's  Eoyal  charter  of  incorpo- 
ration under  the  great  seal  of  the  United  Kingdom,  bearing  date 
the  12th  April,  1851 ;  and  by  the  said  Royal  charter  Her  Majesty 
(among  other  things)  willed  that  the  capital  or  joint  stock  of  the 
corporation  to  be  used  and  applied  in  establishing  and  carrying 
on  the  undertaking,  and  for  the  purposes  therein  mentioned,  should 
consist  of  the  sum  of  120,000Z.,  divided  into  6000  shares  of  20f. 
each ;  and  Her  Majesty  thereby  further  directed  that  J.  M.,  W.  D.  0., 
and  J.  W.,  and  all  other  the  proprietors  for  the  time  being  of  the 
stock  of  the  said  corporation,  should,  within  six  calendar  months  of 
the  date  of  the  said  charter,  enter  into  and  execute  a  proper  deed  of 
copartnership  and  settlement,  whereby  the  capital  of  the  Company 
should  be  divided  into  the  aforesaid  number  of  shares,  to  be  num- 
bered in  regular  succession,  beginning  with  1,  and  whereby  all  the 
proprietors  for  the  time  being  of  the  stock  of  the  corporation  should 
enter  into  proper  covenants  for  the  payment  of  the  sums  subscribed 
for  by  them  respectively,  and  which  should  then  remain  unpaid,  as 
and  when  the  same  should  be  called  for  by  the  Board  of  Directors 
having  the  management  of  the  affairs  of  the  corporation,  and  whereby 
provision  should  be  made  for  the  registration  of  the  names  of  all  the 
♦proprietors  of  the  corporation  from  time  to  time  in  proper  r#^ni 
boolM  to  be  provided  for  that  purpose,  &c.  And  Her  Majesty  '■ 
did  thereby  further  declare  that  the  several  regulations  to  be  con- 
tained in  the  said  deed  should  be  taken  to  be  the  existing  regulations  ' 
of  the  corporation  excepting  so  far  as  the  same  might  be  varied  or 
altered,  or  might  be  repugnant  to  the  provisions  of  the  said  Boyal 
charter,  or  to  the  laws  and  statutes  of  Her  realm.  Averment  (among 
others),  that  the  proprietors  at  the  time  being  of  the  stock  of  the 
corporation  did,  within  the  time  limited,  enter  into  and  execute  a 
proper  deed  of  settlement  in  accordance  with  and  as  directed  by  the 
Boyal  charter.  [The  replication  then  set  forth  the  5th,  6th,  63d,  64th, 
and  65th  clauses  or  regulations  contained  in  the  deed.]  Averment, 
that  at  the  time  of  the  said  calls  being  made  and  becoming  payable, 
and  of  the  commencement  of  this  suit,  the  defendant  was  a  share- 
holder of  the  corporation  within  the  meaning  of  the  first-mentioned 
clause  or  regulation,  and  had  paid  certain  other  instalments  of,  and 
calls  upon,  the  said  shares. 

Issue  thereon. 

The  Irish  Peat  Company  are  a  corporation  incorporated  by  Boyal 
charter,  dated  the  12th  April,  1851,  for  the  manufacture  ana  sale  of 
the  chemical  products  derived  from  the  manufacture  of  peat.  The 
charter,  which  either  party  was  to  be  at  liberty  to  refer  to,  as  if  it 
formed  part  of  the  case,  contained,  among  others,  a  clause  incorporat- 
ing the  Company ;  a  clause  directing  that  the  Board  of  Directors,  tb  be 
constituted  as  provided  by  the  deed  thereinafter  directed  to  be  executed. 
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should  have  power  and  authority,  among  other  things,  "  to  do  all  acts 
which  they  shall  consider  necessary  for  the  well  ordering  of  the  affairs 
♦6021  ^^  ^^^  corporation,  and  to  execute  *all  the  powers,  in  relation 
-*  to  the  said  corporation,  as  if  the  same  were  done  with  the 
assent  of  the  whole  body,  so  far  as  the  same  be  done  in  conformity  to 
the  provisions  of  these  presents  and  of  the  deed  hereinafter  mentioned, 
or  any  supplemental  deed."  Also  the  following  clauses  or  provisions : — 

"And  we  will  that  the  capital  or  joint  stock  of  the  corporation  to 
be  used  and  applied  in  establishing  and  carrying  on  the  undertaking, 
and  for  the  purposes  aforesaid,  shall  consist  of  the  sum  of  120,000Z. 
sterling,  divided  into  6000  shares  of  20Z.  each,  and  of  such  further 
sum  not  exceeding  in  the  ^ole,  with  the  said  sum  of  120,000/.,  the 
sum  of  800,000/.,  as  may  be  determined  on  by  the  shareholders  of  the 
said  corporation  at  any  special  general  meeting  to  be  convened  for  the 
said  purpose  under  the  authority  for  that  purpose  to  be  contained  in 
the  deed. 

"And  we  do  hereby  further  direct  that  the  sum  of  60,000/.  at  the 
least  of  the  original  capital  or  stock  of  the  said  corporation  shall  be 
subscribed  for  within  six  calendar  months  from  the  date  of  these 
presents,  and  that  12,000/.  of  such  sum  of  60,600/.  at  the  least  shall 
be  paid  up  within  such  period ;  and  that  such  subscription  and  pay- 
ment of  capital  shall  be  in  addition  to  any  part  of  the  capital  which 
may  be  taken  in  payment  for  the  purchase  of  the  said  patent  right, 
according  to  the  provisions  of  the  deed  to  be  executed  as  after-men- 
tioned. 

"And  we  do  hereby  direct  that  the  said  J.  M.,  W.  D.  0.,  and  J. 
W.,  and  all  other  the  proprietors  for  the  time  being  of  the  stock  of 
the  said  corporation  shall,  within  six  calendar  months  from  the  date 
of  these  presents,  enter  into  and  execute  a  proper  deed  of  copartner- 
*6031  ^^^^P  ^^^  settlement,  whereby  the  capital  *of  the  said  Company 
-•  shall  be  divided  into  the  aforesaid  number  of  shares,  to  be 
numbered  in  regular  succession,  beginning  with  1,  upwards,  and 
whereby  all  the  proprietors  for  the  time  being  of  the  stock  of  the  said 
corporation  shall  enter  into  proper  covenants  for  the  payment  of  the 
sums  subscribed  for  by  them  respectively,  and  which  shall  then 
remain  unpaid,  as  and  when  the  same  shall  be  called  for  by  the  Board 
of  Directors  having  the  management  of  the  affairs  of  the  said  corpo- 
ration, and  whereby  provisions  shall  be  made  for  the  registration  of 
the  names  of  all  the  proprietors  of  the  corporation  from  time  to  time 
in  proper  books  to  be  provided  for  that  purpose,  and  for  the  manage- 
ment of  the  affairs  of  the  said  corporation  by  a  Board  of  Directors 
to  be  named  first  in  the  said  deed,  and  thereafter  to  be  elected  by  the 
shareholders  in  general  meeting  assembled  as  therein  to  be  provided, 
and  wherein  shall  be  also  inserted  all  such  other  clauses  and  provi- 
sions as  may  be  usual  and  expedient  in  the  like  cases. 

"  And  we  do  hereby  further  declare  that  the  several  regulations  to 
be  contained  in  the  said  deed  or  in  any  supplemental  deed  to  be  made 
and  executed  as  in  the  said  deed  hereby  directed  to  be  entered  into 
shall  be  provided,  shall  be  taken  to  be  the  existing  regulations  of  the 
said  corporation,  excepting  so  far  as  the  same  may  be  altered  or  varied, 
or  may  be  repugnant  to  the  provisions  of  this  our  Royal  charter,  or 
the  laws  and  statutes  of  our  realm. 
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"  And  further  we  hereby  will  and  declare  that  in  case  the  said  cor- 
poration shall  fail  to  enter  into  and  execute  such  deed  of  settlement 
as  aforesaid,  and  to  deposit  a  copy  thereof  within  the  period  before 
limited  in  that  behalf,  or  in  case  such  parts  of  the  capital  as  is  r^/^n^ 
*hereinbefore  provided  for  shall  not  be  subscribed  for  and  ^ 
paid  up  respectively  as  is  hereinbefore  provided ;  or  in  case  the  said 
corporation  shall  not  comply  with  all  other  the  directions  and  condi- 
tions in  these  our  letters  patent  contained ;  or  in  case  the  President 
of  the  said  Board  of  Trade  shall  at  any  time  report  to  us  that  'the 
said  corporation  has  departed  from  or  is  not  fulfilling  the  purposes 
for  which  the  same  has  been  incorporated,  it  shall  be  lawful  for  us, 
our  heirs  and  successors,  by  any  writing  under  the  great  seal,  or 
under  the  sign  manual  of  us,  our  heirs  and  successors,  to  revoke  and 
make  void  this  our  Eoyal  charter,  and  every  clause,  matter,  and  thing 
therein  contained,  either  absolutely  or  under  such  terms  and  condi* 
tions  as  we  or  they  shall  think  fit." 

The  deed  of  copartnership  and  settlement  regulating  the  Company 
(which  either  party  was  to  be  at  liberty  to  refer  to  as  if  it  formed  part 
of  the  case)  bore  date  the  8th  July,  1851,  and  contained  (among  others) 
the  following  articles  or  clauses. 

"  1.  That  the  capital  or  joint  stock  of  the  corporation  shall  consist 
of  the  sum  of  120,000/.  sterling,  divided  into  6000  shares  of  20?. 
each,  and  of  such  further  sum  not  exceeding  in  the  whole,  with  the 
said  sum  of  120,000?.,  the  sum  of  300,000 1,  as  maybe  determined  on 
by  the  shareholders  as  after  mentioned. 

"  3.  That  the  shares  shall  be  numbered  in  regular  succession,  be- 
ginning with  1 ;  and  every  share  shall  be  distinguished  by  its  sepa- 
rate number ;  and  all  shares  in  the  capital  stock  of  the  corporation 
shall,  in  equity,  as  between  the  shareholders  and  their  real  and  per- 
sonal representatives,  be  considered  as  personal  estate,  and  be  trans- 
missible as  such. 

"  5.  That  every  person  who  shall  have  subscribed  the  ♦pre- 


scribed sum  or  upwards  to  the  capital  of  the  corporation,  or 
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shall  otherwise  have  become  entitled  to  a  share  of  the  same,  and 
whose  name  shall  have  been  entered  on  the  register  of  shareholders, 
shall  be  deemed  a  shareholder  of  the  corporation. 

"  6.  That  the  corporation  shall  keep  a  book,  to  be  called  '  The  Re- 
gister of  Shareholders,'  in  which  shalll  be  distinctly  entered,  from  time 
to  time,  the  names  of  the  several  corporations,  and  the  names  and 
addresses,  titles,  professions,  trades,  or  businesses  of  the  several  per- 
sons entitled  to  shares  in  the  corporation,  together  with  the  number 
of  shares  to  which  such  corporation,  or  such  persons,  shall  be  respect- 
ively entitled,  distinguishing  each  share  by  its  number,  and  the  amount 
of  instalments  paid  on  such  shares,  and  the  surnames  or  corporate 
names  of  the  said  shareholders  shall  be  placed  in  alphabetical  order 
in  an  index  to  such  book,  and  such  book  shall  be  authenticated  by 
the  common  seal  of  the  corporation  being  affixed  thereto,  and  such 
authentication  shall  take  place  at  the  first  annual  general  meeting,  or 
at  the  next  subsequent  naeeting  of  the  corporation,  and  so  from  time 
to  time  at  every  annual  general  or  next  suosequent  meeting ;  but  in 
case  at  anv  time  it  shall  happen  that  any  authentication  shall  be 
required  of  such  book  in  such  urgency  as  to  time  as  to  make  it  incon- 
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venient  or  injurious  to  the  interests  of  the  corporation  to  wait  for  the 
same  being  made  at  such  annual  general  meeting,  then  it  shall  be 
lawful  for  the  board  to  affix  such  seal,  and  to  make  such  authentica- 
tion of  their  own  authority  at  any  meeting  of  the  board  whereat  not 
less  than  five  members  shall  be  present,  and  such  authentication  shall 
be  valid  and  effectual  to  all  intents  and  purposes ;  but  such  book  shall 
*6061  ^  pi^oduced  for  ^authentication,  and  be  authenticated,  at  the 
^  next  annual  general  or  next  subsequent  meeting  of  the  corpo- 
ration, in  the  same  way  as  if  such  authentication  by  the  council  had 
not  taken  place,  iind  the  reasons  for  such  special  authentication  shall 
be  then  stated  or  reported  to  such  meeting. 

"  8.  That  a  certificate  of  ownership  (which  may  be  in  the  form  set 
forth  in  the  Schedule  A.  to  these  presents),  under  the  corporation  seal, 
shall  be  delivered  gratis  to  each  shareholder,  upon  application  for  the 
same  at  the  office  of  the  secretary ;  and  such  certificate  shall  specify 
the  share  in  the  undertaking  to  which  such  shareholder  is  entitled ; 
and,  if  such  certificate  shall  be  proved  to  be  lost  or  destroyed,  the 
council  may  grant  a  new  one,  or,  if  it  shall  be  worn  out  or  damaged, 
the  board  may  order  it  to  be  cancelled,  and  grant  a  new  one,  and  for 
each  such  substituted  certificate  the  corporation  may  demand  any  sum 
not  exceeding  2«.;  and  every  such  substituted  certificate  shall  be 
entered  by  the  secretary  in  the  shareholders'  register,  and  such  cer- 
tificate shall  be  primfi  facie  evidence  of  the  title  of  the  shareholder, 
his  executors,  administrators,  successors,  or  assigns,  to  the  share 
therein  specified :  nevertheless  the  want  of  such  certificate  shall  not 
prevent  the  holder  of  any  share  from  disposing  thereof. 

"  9.  That  it  shall  be  lawful  for  every  shareholder  and  every  person 
claiming  in  his  or  her  right  in  any  way  howsoever  (with  the  consent 
of  the  board  as  hereinafter  provided  by  clause  16  of  these  presents), 
until  the  sum  of  62.  shall  be  paid  thereon,  and  after  the  sum  of  51. 
shall  be  paid  thereon,  then  at  his  or  her  absolute  discretion,  to  sell 
and  transfer  by  deed  duly  stamped,  in  which  the  consideration  shall 
be  truly  stated,  and  which,  deed  of  transfer  may  be  in  the  form  in 
*QQ*7i  Schedule  B.  to  *these  presents  annexed  (or  such  other  form  as 
-J  the  board  shall  prescribe,  or  as  the  board  shall  think  fit  in  any 
particular  case  to  permit),  any  shares  to  which  he  or  they  shall  be 
entitled,  or  any  of  them,  to  any  person  or  persons,  subject  neverthe- 
less to  the  conditions  or  restrictions  herein  contained,  and  the  same 
when  duly  executed  shall  be  delivered  to  the  secretary  or  other  pro- 
per officer  of  the  corporation,  and  be  kept  by  him ;  ana  he  shall  enter 
a  memorial  thereof  in  a  book  to  be  kept  at  the  offices  of  the  corpora- 
tion aforesaid,  and  to  be  called  *  The  Beeister  of  Transfers/  and  shall 
endorse  such  entry  on  the  deed  of  trans&r,  and  shall  on  demand  deli- 
ver a  certificate  of  such  transfer  to  the  purchaser  in  the  form  in  the 
Schedule  C.  to  these  presents  annexed,  or  to  the  like  effect ;  and  for 
every  such  entry,  together  with  such  endorsement  and  certificate,  the 
corporation  shall  be  entitled  to  a  sum  not  exceeding  2a.,  and  such 
deed  so  endorsed  shall  be  sufficient  evidence  of  the  consent  of  the 
board,  and  until  such  transfer  has  been  so  delivered  to  the  secretary 
as  aforesaid,  the  vendor  of  the  share  shall  continue  liable  tQ  the  cor- 
poration for  any  calls  that  may  be  made  upon  such  share,  and  the 
purchaser  of  the  share  shall  not  be  entitled  to  receive  any  part  of  the 
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profits  of  the  institution,  or  to  vote  in  respect  of  such  share.  But 
no  shareholder  shall  be  entitled  to  transfer  any  share,  after  any  call 
shall  have  been  made  in  respect  thereof,  until  he  shall  have  paid  such 
call  and  all  other  calls  for  the  time  being  due  on  every  share  held  by 
him.  And  it  is  hereby  declared  that  every  purchaser  or  transferree 
of  shares  shall,  in  respect  of  the  shares  purchased  by  or  transferred 
to  him,  and  at  his  own  expense,  when  required  by  the  said  board, 
execute  this  deed,  or  enter  into  a  deed  of  covenant  with  the  corpora- 
tion to  observe,  fulfil,  and  perform  all  the  clauses,  ♦conditions,  r*gAo 
and  stipulations  herein  contained  as  by  the  said  board  shall  be  *- 
required ;  and  until  he  shall  do  so,  his  rights  and  privileges  of  voting 
and  receiving  dividends  shall  remain  in  suspense :  but  from  the  time 
of  his  name  being  entered  on  the  register  of  shareholders  or  register 
of  transfers,  he  shall  be  liable  to  all  calls  thereafter  in  respect  of  his 
share  or  shares,  and  to  all  duties  and  obligations  in  respect  thereof,  "(a^ 

21.  [Directions  as  to  convening  extraordinary  meetings  and  special 
general  meetings  of  shareholders.] 

23.  [Directions  as  to  the  notice  to  be  given  of  meetings  whether 
annual  general,  special  general,  or  extraordinary.] 

"  63.  That  it  shall  be  lawful  for  the  board  from  time  to  time  to 
make  such  calls  upon  the  shareholders,  in  respect  of  the  amount  of 
capital  subscribed  or  owing  by  them,  as  they  shall  think  fit.  Pro- 
vided that,  as  regards  the  first  call,  ten  days'  notice  at  least  be  given, 
and,  as  regards  all  other  calls,  twenty-one  days'  notice  at  the  least  be 
given  of  each  call,  and  that  the  first  call  shall  not  exceed  the  amount 
of  51  on  every  share,  and  that  each  subsequent  call  shall  not  exceed 
the  amount  of  21,  on  every  share,  and  that  successive  calls  be  not 
made  at  less  than  an  interval  of  two  calendar  months. 

'*  64.  That  the  several  persons  who  now  have  or  hold,  or  shall  at  any 
time,  or  from  time  to  time,  have  or  hold,  any  share  or  shares  in  the 
said  corporation,  shall  pay  the  sum  or  sums  of  money  by  them  re- 
spectively subscribed,  or  such  part  or  parts  thereof  as  shall  respect- 
ively from  time  to  time  be  called  for  pursuant  to  or  by  virtue  of  the 
powers  and  directions  of  these  presents,  at  such  times  and  places,  and 
to  such  persons  and  in  *such  manner,  as  shall  be  ordered  and  r^eziAg 
directed  by  the  board  for  the  time  being;  and  in  case  any  *- 
shareholder  or  shareholders  shall  neglect  or  refuse  so  to  do,  it  shall 
be  lawful  for  the  said  corporation  to  sue  for  and  recover  the  same 
(together  with  interest  at  the  rate  of  51  per  cent,  per  annum),  from 
such  appointed  time  for  payment  and  till  payment  from  such  share- 
holder or  shareholders  respectively,  and  his,  her,  or  their  heirs,  exe- 
ecutors,  or  administrators;  and  in  those  cases  where  two  or  more 
shareholders  shall  be  jointly  possessed  of  any  one  or  more  share  or 
shares  in  the  said  corporation,  then  from  all,  any,  or  either  of  such 
shareholders,  his,  her,  or  their  heirs,  executors,  or  administrators. 

"  65.  That  in  any  action  or  suit  to  be  brought  by  the  corporation 
against  any  shareholder,  to  recover  any  money  due  from  any  call,  it 
shall  not  be  necessary  to  set  forth  the  special  matter ;  but  it  shall  be 
sufficient  for  the  corporation  to  declare  that  the  defendant  is  the  owner 
of  one  share  or  more  in  the  corporation  (stating  the  number  of 

(a)  This  artiole,  and  the  Soheduks  B.  and  0.  therein  lefei^d  to,  were  not  fet  out  in  th« 
eaae,  bat  were  referred  to  in  the  argument 
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shares)  and  is  indebted  to  the  corporation  in  the  sum  of  money  to 
which  the  calls  and  arrears  shall  amount,  in  respect  of  one  call  or 
more,  upon  one  share  or  more  (stating  the  number  and  amount  of  each 
such  calls)  whereby  an  action  hath  accrued  to  the  corporation,  by 
virtue  of  these  presents. 

*'  66.  That,  on  the  trial  or  hearing  of  such  action  or  suit,  it  shall  be 
sufficient  to  prove  that  the  defendant,  at  the  time  of  making  such  call, 
was  a  holder  of  one  share  or  more  in  the  undertaking,  and  that  such 
call  was  in  fact  made,  and  such  notice  thereof  given,  as  is  directed 
by  these  presents ;  and  it  shall  not  be  necessary  to  prove  the  appoint- 
ment of  the  board  who  made  such  call,  nor  any  other  matter  whatso- 
ever ;  and  thereupon  the  corporation  shall  be  entitled  to  recover  what 
shall  be  due  *upon  such  call,  with  interest  thereon,  unless  it 


*610] 


shall  appear  either  that  any  such  exceeds  the  hereinbefore 


prescribed  amount,  or  that  due  notice  of  such  call  was  not  given,  or 
that  the  interval  prescribed  between  the  successive  calls  had  not 


83.  [Directions  as  to  the  mode  of  giving  notices  or  sending  letters 
to  shareholders,  and  of  convening  meetings.] 

Schedule  A.,  referred  to  in  Article  8,  is  in  the  following  form : — 
"  Number  Form  of  Certificate  of  Share. 

"  Irish  Peat  Company. 

"This  is  to  certify  that  A.  B.,  of  ,  is  the  holder  of  the 

share  No.  of  The  Irish  Peat  Company,  subject  to  the  regulations 
of  the  said  Company. 

**  Given  under  the  common  seal  of  the  said  Company,  the  day 

of  A.  D.  185  ." 

Schedule  B.,  referred  to  in  Article  9,  is  in  the  following  form : — 
"  Form  of  Transfer  of  Shares  or  of  Stock. 

"  I,  A.  B.,  of  ,  a  shareholder  of  the  corporation  called 

The  Irish  Peat  Company,  in  consideration  of  the  sum  of  paid 

to  me  by  C.  D.,  of  ,  do  hereby  transfer  to  the  said  C.  D. 

share  (or  shares)  numbered  in  the  said  corporation  called 

The  Irish  Peat  Company,  standing  in  my  name  in  the  books  of  the 
same  corporation,  to  hold  to  the  said  C.  D.,  his  executors,  adminis- 
trators, and  assigns  (or  successors  and  assigns),  subject  to  the  several 
conditions  on  which  I  held  the  same  at  the  time  of  the  execution 
thereof;  and  I  the  said  C.  D.  do  hereby  agree  to  take  the  said  share, 
subject  to  the  same  conditions. 

"As  witness  our  hands  and  seals,  the        day  of  185  ." 

*«in       *Schedule  C,  referred  to  in  Article  9,  is  in  the  following 
^^^-1   form:— 

"  Form  of  Certificate  of  Transfer. 
"Transfer,  No. 

"I,  A.  B.,  secretary  of  the  corporation  incorporated  by  Royal 
charter,  by  the  name  and  style  of  The  Irish  Peat  Company,  hereby 
certify  that  a  deed  of  conveyance  No.        ,  transfer  shares  in  the 

said  corporation  bearing  the  following  numbers,  viz.,  from        to 
inclusive,  has  been  deposited  and  registered  in  the  books  of  the  cor- 
poration, this  day  of  185  . 

Secretary." 

In  the  month  of  March,  1851,  ailer  all  the  arrangements  had  been  made 
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for  tlie  Royal  Charter  of  Incorporation  being  granted,  and  the  terms 
of  the  charter  had  been  settled,  shortly  before  the  actual  date  of  the 
charter,  the  promoters  of  the  Company  issued  preliminary  prospectuses, 
ai^  invited  applications  for  shares. 

\)ne  of  these  prospectuses  came  to  the  hands  of  the  defendant  before 
he  was  informea  that  his  name  had  been  placed  on  the  list  hereinafter 
mentioned. 

The  prospectuses  so  issued  pontained,  among  other  things,  the  fol- 
lowing statements. 

*' Capital,  120,000?.,  in  6000  shares  of  20Z.  each,  with  liberty  to 
increase  to  500,000Z. 

"  Deposit  on  allotment  of  shares,  2s. 

"  Call  on  each  share  on  obtaining  the  charter,  two  pounds ;  two 
months  afterwards  a  further  call  of  one  pound,  and  one  pound  more 
at  the  end  of  six  months  from  the  date  of  the  charter.  No  further 
call  until  the  works  are  in  operation,  nor  then  without  the  approval 
of  a  majority  in  value  of  the  shareholders. 

**In  carrying  out  the  views  of  The  Irish  Peat  Company,  it  is  com- 
puted that  a  capital  of  10,0001  will  be  *adequate  to  the  erfection  n^n^  ^ 
of  an  establishment  provided  with  all  suitable  apparatus  for  '- 
operating  on  100  tons  of  peat  daily,  or  36,500  tons  per  annum,  and 
that  it  will  also  be  sufficient  to  provide  the  means  of  carrying  on  the 
current  expenses  of  the  manufactory.  The  remaining  portion  of  the 
capital  would  therefore  be  expended  in  the  establishment  of  similar 
works  in  diflferent  parts  of  the  country." 

The  defendant  did  not  himself  make  any  application  for  shares  in 
the  Company ;  but  Messrs.  Hutchinson  &  Co.,  who  were  the  brokers 
to  the  Company,  without  any  authority  from  the  defendant,  placed 
the  defendant's  name  on  a  list  with  other  names,  as  a  person  to  whom 
shares  might  be  allotted.  Messrs.  Hutchinson  &  Co.  had  not  at  the 
time  any  direction  or  express  authority  to  place  the  name  of  the 
defendant  on  this  list,  or  to  apply  for  shares  for  him,  but  they  shortly 
afterwards  informed  the  defendant  that  they  had  so  done,  and  he  did 
not  repudiate  or  object  to  what  they  had  done. 

Upon  this  the  Board  of  Directors  allotted  to  the  defendant  50  shares, 
and  communicated  the  fact  to  him  in  the  following  letter  of  allotment, 
which  was  written  on  the  day  it  bears  date,  and  was  received  by  the 
defendant  on  the  following  day. 

"  9,  Old  Jewry  Chambers,  London, 
"  The  Irish  Peat  Company,  "  March  24th,  1851. 

"  Incorporated  by  Royal  Charter. 

"  Letter  of  Allotment. 

"  Sir.  "With  reference  to  your  application  for  shares  in  The  Irish 
Peat  Company,  I  am  directed  to  acquaint  you  that  the  board  having 
now  obtained  a  Royal  charter  incorporating  the  Company,  and  having, 
with  the  sanction  of  the  Board  of  Trade,  purchased  Mr.  Reece's  patent 
and  all  future  improvements  thereof  for  a  *sixth  of  the  shares  r^,.^  o 
in  the  Company  (to  be  held  by  him  as  paid  up),  they  have  ^ 
allotted  to  you  50  shares  in  this  Company,  subject  to  the  payment  of 
a  deposit  of  12.  per  share,  amounting  to  50Z.,  which  sum  I  have  to 
request  you  will  pay  to  the  Royal  British  Bank,  either  at  the  Head 
Office,  16,  Tokenhouse  Yard,  London,  or  the  West  End  Branch 
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429,  Strand,  Westminster,  when  this  letter  must  be  produced^  and  the 
above-mentioned  payment  made,  on  or  before  the  4th  day  of  April, 

1851,  or  this  letter  will  be  void ;  and  also  subject  to  the  following 
calls  for  payment  in  respect  of  each  share,  viz.,  11.  on  1st  Mjy 
next,  11  on  1st  July  next,  and  IZ.  on  1st  September  next,  but  to  no 
further  call  until  the  works  are  in  full  operation,  nor  then  without 
the  approbation  of  the  majority  in  value  of  the  shareholders. 

"  This  letter  must  be  delivered  up  to  the  Bank  on  payment  of  the 
deposit,  but  on  the  production  of  the  bankers'  receipt  (in  the  form 
annexed),  and  on  your  execution  of  the  deed  prepared  in  conformity 
with  the  provisions  of  the  Royal  charter,  you  wUl  be  entitled  to  50 
share  certificates  of  the  Company. 

''lam.  Sir, 

*' Your  most  obedient  servant, 
"  Thomas  M'Quigb,  Secretary. 
"John  E.Phillips,  Esq." 

Upon  the  4th  April,  1851,  the  defendant  paid  the  deposit  of  It  per 
share  upon  the  number  of  shares  so  allotted  to  him,  amounting  to  50Z., 
into  The  Royal  British  Bank,  and  delivered  up  to  the  Bank  the  said 
letter  of  allotment.  Upon  the  30th  April,  1851,  the  defendant  paid 
to  the  Company  the  first  call  of  11  per  share  upon  all  the  said  shares, 
being  that  mentioned  in  the  letter  of  allotment  as  payable  on  the  Ist 
♦6141  ^*^'  1851.  Upon  the  24th  July,  1851,  he  paid  the  second 
J  *call  of  IZ.  per  share  upon  all  the  said  shares,  being  that  men- 
tioned in  the  letter  of  allotment  as  payable  on  the  1st  of  July,  1851, 
and  upon  the  5th  September,  1851,  he  paid  the  the  third  call  of  li  per 
share  upon  all  the  said  shares,  being  that  mentioned  in  the  letter  of 
allotment  as  payable  on  the  1st  September,  1851. 

On  the  29th  July,  1852,  a  further  call  was  made  of  21.  per  share, 
payable  by  two  instalments  of  11,  each,  the  first  on  the  Ist  September, 

1852,  and  the  second  on  the  1st  November,  1852.  Due  notice  of  this 
call  was  given  to  the  defendant,  and  he  paid  the  first  instalment  of 
the  call,  upon  the  number  of  the  shares  so  allotted  to  him  as  aforesaid, 
upon  the  4th  September,  1852,  and  the  second  instalment  upon  the 
80th  October,  1852. 

The  defendant  made  these  several  payments  in  the  belief  that  the 
statements  contained  in  the  said  prospectus  and  letter  of  allotment,  as 
to  the  times  when  calls  beyond  the  first  4t  would  be  made,  would  be 
acted  upon  by  the  Company. 

Shortly  after  the  incorporation  of  the  Company,  and  after  payment 
of  the  said  deposit  and  first  call,  the  name  of  the  defendant  was  entered 
by  the  secretary  of  the  Company  upon  the  register  of  shareholders  in 
the  following  form : — 


Segifter. 
Ko.  100. 

RE< 

Name. 
John  B.  PhiUips. 

JISTER  OP 
RiGisnn 
ReBidenoe. 

Stook 
Ezohaoge. 

SHARBHOLDBI 

LBD   ShARBS. 

Desoripdon. 
Skoekbroker. 

IS. 

No.  of 

Shuei. 

60 

Nnmbend 
from 
to 

Calls  Paid. 

l,2,3,4,6,e,7,8,a                                            B«m«rkt. 

BMlof 

50,  60,  50,  60,  60,  50. 
Oompanj. 
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And  subsequently  the  name  of  the  defendant  was  entered  upon  a 
second  register  in  the  following  form  : — 

REGISTER  OF  SHAREHOLDERS. 

RlGIBTBBBD   ShASBB. 


tt^mtmt^w 

Name. 

Desoription. 

No.  of 

Namherad 

BAgistor. 

Stoek 

SharoB. 

from 

V0.8S. 

John  B.  PhiUipe. 

Bzohange. 

Stookbroker. 

60 

t« 

B.C, 

Oallb  Paib. 

No.  1,  8,  9, 10,  let;  10,  2d; 

RemarkB. 

11,  lit;  11, 2d,  12th,  18th, 

14th. 

(L.  ».) 

No  other  registers  were  ever  kept  by  the  Company;  but  these 
registers  have  been  from  time  to  time  regularly  authenticated,  as 
required  by  the  deed  of  settlement,  and  the  second  register  is  that 
kept  by  the  Company  as  the  register  of  the  present  shareholders  of 
the  Company. 

Except  in  the  above  two  instances  the  defendant's  name  does  not 
appear  in  the  register  books  of  the  Company,  and  there  are  no  state- 
ments in  such  registers  of  the  times  when  the  defendant's  name  was 
entered  in  them  respectively. 

The  defendant  never  attended  any  meeting  of  the  Company,  nor 
ever  interfered  in  any  way,  nor  did  anything  whatever  in  respect  of 
the  aflFairs  of  the  Company,  except  making  the  several  payments  here- 
inbefore mentioned. 

He  never  executed  the  deed  of  settlement,  nor  was  he  asked  to  do 
8o  till  the  26th  day  of  March,  1856.  He  never  saw  or  knew  the  con- 
tents of  the  charter  or  deed  of  settlement  till  after  the  commencement 
of  this  action.  He  never  applied  for  or  received  the  certificates  for 
any  shares,  and  no  particular  or  numbered  shares  were  ever  allotted 
to  him,  or  ever  stood  in  his  name  in  the  register  of  shareholders  or  in 
any  books  of  the  Company. 

A  sum  exceeding  60,0001  of  the  original  capital  of  the  Company 
was  subscribed  for  within  six  calendar  *months  from  the  date  r*gi  g 
of  the  charter;  but  12,0001  of  such  sum  was  not  paid  within  *■ 
that  period,  nor  had  that  amount  been  paid  until  the  month  of  July, 
1852. 

This  fact,  and  the  extent  to  which  the  Company  had  carried  on 
business,  and  the  position  of  their  works  at  the  time,  were  communi- 
cated by  the  directors  to  the  shareholders  at  a  special  general  meeting 
of  the  Company  on  the  4th  May,  1853,  duly  convened  for  the  follow- 
ing purposes ;  viz., 

"To  read  the  report  of  the  directors  upon  the  progress  of  the 
enlarged  works,  their  present  state,  and  the  position  and  prospects 
generally  of  the  Company. 

"  The  report  of  the  late  auditors  upon  the  Company's  accounts  up 
to  July,  1852. 

"  And  to  appoint  auditors  for  the  current  year." 

The  statements  in  the  above  report  relating  to  the  amount  sub- 
scribed, and  to  the  extent  to  which  the  Company  had  carried  on  busi- 
ness, and  the  position  of  their  works,  at  the  time  when  the  said  report 
was  made,  are  as  follows : — 
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"From  10,000Z.  to  12,000t,  being  considered  a  sufficient  sum  to 
test  the  commercial  value  of  the  patent  in  furnaces  of  sufficiently  large 
dimensions,  calls  amounting  to  4?.  per  share  were  made  upon  3425 
shares,  being  the  number  upon  which  deposits  were  paid  by  the  sub- 
scribers. 

"These  calls  produced  about  12,000Z.  up  to  July  last. 

"  Up  to  last  Summer  the  works  were  on  a  scale,  which,  while  they 
were  intended  to  admit  of  enlargement,  was  calculated  for  little  more 
than  experiment,  and,  being  experimental,  they  did  not  go  on  con- 
tinuously for  any  length  of  time;  and,  from  last  July,  when  their 
enlargement  was  determined  on,  they  have,  of  course,  been  but  little 
worked. 

♦6171  *''^*  should  be  known  that  these  erections  and  machinery 
J  compose  a  whole  which  can  only  be  worked  together,  and  there- 
fore, from  the  month  of  August  or  September  last,  they  have  wholly 
ceased  working.  When  they  are  recommenced,  however,  a  few  weeks 
only  need  elapse  before  all  the  results  of  a  commercial  undertaking 
may  be  reasonably  expected." 

In  the  auditors'  report,  from  the  commencement  of  the  Company  to 
the  30th  June,  1852,  which  formed  part  of  the  report  read  at  the  above 
meeting,  is  the  following  paragraph  : — 

"The  200 Z.  given  to  Mr.  Hills  as  part  payment  of  calls  on  the  fifty 
shares  held  by  him,  for  his  experiments  at  Dartmoor,  and  to  obtain 
his  services  as  a  director,  being  a  peculiar  application  of  the  capital 
of  the  Company,  we  think  it  should  be  brought  under  notice,  although 
we  are  satisfied  the  directors  formed  the  resolution  on  this  subject  with 
the  best  intentions," 

The  defendant  did  not  attend  this  meeting,  but  subsequently  received 
a  printed  report  of  it,  and  then  for  the  first  time  became  aware  of  the 
above  facts  mentioned  in  the  said  reports. 

[The  case  then  stated  that  between  October,  1852,  and  January, 
1858,  seven  further  calls  were  made.] 

The  works  of  the  Company  were  not  in  full  operation  till  the  month- 
of  January,  1855,  and  all  the  last  seven  calls  were  made  by  the 
directors,  and  not  by  a  general  meeting,  or  by  the  vote  of  the  majority 
in  value  of  the  shareholders. 

Due  notice  of  the  seven  last  calls  was  given  to  the  defendant,  but 
he  did  not  pay  any  of  them,  and  the  plaintiffs  claimed  from  him  in 
this  action  tne  amount  of  those  seven  calls,  except  the  second  instal- 
ment of  the  last  of  them,  and  also  interest  at  the  rate  of  5L  per  cent. 
»fii  Qi  *per  annum  from  the  days  when  the  same  were  respectively 
^^S]  payable. 

The  various  applications  for  payment  by  the  Company,  through 
their  secretaries  or  attorneys  for  the  time  being,  and  the  replies  of  the 
defendant  through  his  attorneys  Messrs.  C.  &  J.  A.  Morgan,  are  shown 
by  the  following  letters : — 

"  61,  Moorgate  Street,  3d  November,  1853. 

"Sir.  I  am  instructed  by  the  court  of  directors  of  The  Irish  Peat 
Company  to  apply  to  you  for  immediate  payment  of  the  sum  of  501., 
being  the  amount  of  calls  upon  the  shares  you  now  hold  in  that  Com- 
pany, and  to  inform  you  that  unless  that  sum,  together  with  6«.  Sd., 
my  charge  for  this  application,  be  paid  to  me  in  the  course  of  this 
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week,  legal  proceedings  will  forthwitt  be  commenced  against  you  for 
the  recovery  thereof,  without  further  notice. 

"I  am,  Sir,  your  obedient  servant, 
"  H.  Empson, 
"John  E.  Phillips,  Esq.,  "Agent  for  Mullins  &  Paddison, 

"Stockbroker,  Stock  Exchange."  "Solicitors  to  the  Company." 

"  15,  Old  Jewry,  4th  November,  1853. 
"Sir.     Mr.  J.  E.  Phillips  has  handed  us  your  letter  to  him  of 

?Bsterday's  date,  demanding  payment  of  50Z.  for  calls  due  to  The  Irish 
eat  Company  in  respect  to  shares  held  by  him  in  that  Company.  In 
answer  to  your  application,  we  have  to  inform  you  that  Mr.  Phillips 
declines  to  pay  any  further  calls  unless  legally  compelled,  as,  from  the 
report  of  the  directors  of  the  4th  May  last,  it  appears  that  the  Com- 
pany is  n8t  constituted  on  the  basis  of  the  prospectus  under  which  he 
was  induced  to  *take  shares,  and  that,  in  making  the  calls,  the  r^zjiA 
directors  are  departing  from  the  terms  of  such  prospectus.  '■ 
Under  such  circumstances,  and  being  of  opinion  that  the  funds  of  the 
Company  already  subscribed  have  been  most  injudiciously  expended, 
Mr.  Phillips  has  instructed  us  to  defend  any  action  the  directors  may 
think  proper  to  bring  against  him  for  calls  made  since  the  report  re- 
ferred to.  You  will  be  kind  enough,  therefore,  to  send  aHy  process  to 
us  you  may  be  instructed  to  issue  against  Mr.  Phillips,  to  which  we 
will  give  an  undertaking  to  appear. 

"  H.  Empson,  Esq.,  "  We  are,  &c., 

"  61,  Moorgate  Street."  "  C.  &  J.  A.  Mobgan." 

"November  24th,  1853. 
"Sir.  I  am  instructed  to  inform  you  that,  by  a  resolution  of  the 
board  of  directors  passed  at  a  meeting  held  here  on  Tuesday  the  22d 
instant,  your  shares  held  of  this  Company  will  be  forfeitedf,  for  non- 
payment of  calls,  unless  the  calls  due  upon  the  said  shares  are  paid  on 
or  before  the  29th  instant. 

"  I  am.  Sir,  your  obedient  servant, 
"  J.  E.  Phillips,  Esq."  "  T.  M'Quige,  Secretary." 

"  15,  Old  Jewry,  25th  November,  1853. 
"Irish  Peat  Company." 
"  Sir.     Mr.  J.  E.  Phillips  has  handed  us  your  letter  to  him  of  the 
24th  instant,  informing  him  that,  unless  the  calls  due  upon  the  shares 
held  by  hira  in  this  Company  are  paid  by  the  29tii  instant,  such  shares 
will  be  forfeited. 

"In  answer  to  such  intimation,  we  have  to  inform  you  that  Mr. 
Phillips  declines  paying  any  further  calls  on  the  fifty  shares  held  by 
him,  on  the  grounds  set  forth  in  our  letter  to  your  solicitor  of  the  4th 
instant. 

*"  Mr.  Phillips  is,  however,  ready,  and  hereby  offers,  to  hand   r»/ioA 
over  his  shares  to  the  Company  upon  receiving  back  the  200^.   '■ 
paid  by  him  on  such  shares ;  and  we  have  to  inform  you  that  he  re- 
quires such  sum  may  be  repaid  him  by  the  30th  instant,  or  he  will  be 
under  the  necessity  of  instituting  proceedings  for  the  recovery  thereof. 

"  We  are,  Sir,  your  obedient  servants, 
"  Thos.  M'Quige,  Esq.,  *  C.  &  J.  A.  Morgan." 

"  Secretary  Irish  Peat  Company, 

"  10,  Old  Jewry  Chambers." 
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[Other  letters  were  set  out,  the  last  of  which  was  from  the  defend- 
ant's attorney  to  the  secretary  of  the  Company,  dated  23d  October, 
1858.] 

The  Court  was  to  have  the  power  of  drawing  all  inferences  of  fact 
which  a  jury  ought  properly  to  draw. 

The  question  for  the  opinion  of  the  Court  was :  Whether  the  de- 
fendant was  liable  in  this  action  to  the  payment  of  the  calls  remaining 
unpaid,  or  any  and  which  of  them. 

If  the  Court  should  be  of  opinion  that  the  defendant  was  liable  in 
this  action  to  the  payment  of  those  calls,  or  any  part  of  them,  judg- 
ment was  to  be  entered  for  the  plaintifife  for  the  amount  of  such  calls 
to  which  he  was  liable  herein,  with  interest  If  otherwise,  the  judg- 
ment was  to  be  entered  for  the  defendant. 

The  case  was  argued,  on  January  25th,  before  Cromptont  and  Hill, 
Js.,  by 

Lushy  for  the  plaintiffs. — The  defendant  is  liable  for  these  calls.  He 
contends  that  he  is  not  a  shareholder,  because  the  Company  has  been 
constituted  in  a  manner  different  from  that  stated  in  the  prospectus. 
*6211  "^^^  ^^^  prospectus  was  merely  preliminary  to  the  actual  *crea- 
-•  tion  of  the  Company  by  charter,  in  which  charter  the  Crown 
had  the  right  to  introduce  what  terms  it  pleased.  It  is  true  that  the 
defendant  has  never  executed  the  deed  of  settlement.  But  it  was  in 
his  power,  and  it  was  his  duty,  to  do  so ;  and  he  cannot  now  avail 
himself  of  his  own  neglect  in  that  respect,  having  treated  himself  in 
other  respects  as  a  member,  by  taking  shares  and  paying  calls :  Burnes 
V.  Pennell,  2  H.  L.  Ca.  497 ;  The  Cheltenham  and  Great  Western 
Union  Railway  Company  v.  Daniel,  2  Q.  B.  281  (E.  C.  L.  R  vol.  42). 
Even  if  he  had  been  induced  to  become  a  shareholder  by  false  repre- 
sentations, that  would  be  no  answer  to  his  liability  to  the  Company, 
unless  they  had  made  those  representations,  and  had  so  caused  him  to 
enter  into  the  contract :  The  Deposit  and  General  Life  Insurance  Com- 
pany V,  Ayscough,  6  E.  i&  B.  761  (E.  C.  L.  R.  vol.  88);  Clarke  v.  Dick- 
son, E.  B.  &  E.  148  (E.  C.  L.  R.  vol.  96).  [He  was  then  stopped  by 
the  Court.] 

Phipson,  for  the  defendant. — The  defendant  has  a  material  defence 
to  this  action.  He  has  never  executed  the  deed  of  settlement.  It  is 
true  that  he  agreed  to  take  shares,  after  his  name  had  been  entered 
on  the  allotment  list,  though  it  had  been  so  entered  without  his  autho- 
rity. But  he  must  be  held  to  have  agreed  to  take  them  upon  the 
terms  mentioned  in  the  letter  of  allotment  subsequently  sent  to  him ; 
and  cannot  be  bound  by  other  and  inconsistent  terms  in  the  deed  of 
settlement.  The  terms  of  the  letter  of  allotment  have  not  been  car- 
ried out;  for  that  document  states  that  no  calls  beyond  the  three 
there  specified  would  be  made,  in  any  case,  until  the  works  were  in 
♦6221  ^^^^  operation.  If  he  had  signed  the  deed  he  would  no  *doubt 
-*  be  liable ;  but,  not  having  done  so,  he  cannot  be  treated  as  a 
shareholder:  The  Galvanized  Iron  Company  v,  Westoby,  8  Exch. 
17.t  [Crompton,  J. — Is  he  not  a  shareholder?  His  Aame  is  on  the 
register.]  That,  by  itself,  is  not  sufficient.  The  5th  clause  of  the 
charter,  which  provides  that  every  person  whose  name  shall  have  been 
entered  on  the  register  of  shareholders  shall  be  deemed  to  be  a  share- 
holder, must  be  read  in  connection  with  the  6th  clause,  which  provides 
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that  every  share  in  the  register  is  to  be  distinguished  by  its  number, 
and  with  the  8th  clause,  which  provides  that  each  shareholder  is  to 
have  a  certificate  of  ownership,  specifying  the  share  in  the  under- 
taking to  which  he  is  entitled.  The  defendant's  shares  are  not  so 
numbered  in  the  register,  nor  has  he  received  any  certificate.  He 
cannot,  therefore,  be  considered  as  a  shareholder  until  he  has  signed 
the  deed;  and  he  was  not  bound  to  sign  a  deed  which  was  not  such 
as,  in  conformity  with  the  letter  of  allotment,  he  could  be  properly 
called  upon  to  sign:  Ashpitel  v.  Sercombe,  5  Exch.  147.1  [Cromp- 
TON,  J. — But  here,  after  the  Company  has  been  .established,  the  defend- 
ant acts  as  a  shareholder  by  paying  the  calls.]  In  The  New  Bruns- 
wick and  Canada  Railway  Company  v,  Muggeridge,  4  H.  &  N.  160,t 
where  the  defendant  had  agreed  to  accept  shares,  and  a  certain  number 
were  allotted  to  him,  and  his  name  was  placed  on  the  register  of 
shareholders,  but  he  had  not  signed  the  memorandum  of  association, 
it  was  held  that  he  was  not  a  shareholder.  [Cbompton,  J. — There 
the  defendant  had  never  acted  as  a  shareholder  after  the  allotment.] 
That  case  was  taken  into  the  Exchequer  Chamber,  and  the  judgment 
affirmed:  4  H.  &  N.  580.t  Yelland's  Case,  6  De  G.  &  S.  395,(a)  was 
there  cited  by  the  counsel  for  the  *plaintifi& :  and  Willes,  J.,  r#g28 
said,  p.  582:  "The  question  there  was,  whether  the  petitioner  *■ 
was  liable  as  a  contributory.  A  person  may  be  a  contributory, 
though  not  a  shareholder.  When  the  case  came  before  the  Court  of 
appeal.  Lord  Cranworth  treated  the  petitioner  as  not  being  a  share- 
holder, and  expressly  said  that  he  was  not  liable  at  law."  Moreover, 
as  has  been  already  urged,  the  defendant  here  could  not  be  a  share- 
holder at  all  until  his  shares  had  been  numbered  in  the  register,  and 
he  had  received  his  certificate.  No  specific  shares  have  ever  been 
assigned  to  him.  The  Southampton  Dock  Company  v.  Richards,  1 
M.  &  G.  448  (E.  C.  L.  R.  vol.  39),  1  Scott  N.  R.  219,  and  The  London 
Grand  Junction  Railway  Company  v.  Freeman,  2  M.  &  G.  606  (E.  C. 
L.  R.  vol.  40),  2  Scott  N.  R.  705,  show,  by  implication,  that  such  an 
irregularity  avoids  any  liability  as  a  shareholaer  on  the  part  of  the 
particular  person  irregularly  entered  in  the  register.  And  in  The 
Wolverhampton  New  Waterworks  Company  v.  Hawksford,  7  C.  B. 
N.  S.  795,  813  (E.  C.  L.  R.  vol.  59),  it  was  expressly  decided  that  a 
document,  sealed  as  a  register  of  shareholders,  in  which  names  were 
entered,  but  which  contained  no  numbering  or  specific  appropriation 
of  shares,  is  not  sufficient  evidence  that  the  persons  named  therein 
are  shareholders.  [Hill,  J. — In  the  letter  written  by  the  defendant's 
attorney,  on  25th  November,  1853,  there  is  a  distinct  admission  that 
the  defendant  is  a  shareholder.]  The  whole  letter,  taken  together, 
clearly  repudiates  any  liability  in  that  character. 

Ltishf  in  reply. — It  was  the  duty  of  the  defendant  to  take  up  the 
shares ;  and,  until  he  had  done  so,  the  Company  could  not  number 
them.  The  company  could  not  *have  resisted  a  claim  by  the  r«g24 
defendant  for  a  dividend  on  the  ground  that  the  shares  were  '■ 
not  numbered :  they  would  be  bound  to  consider  him  as  a  shareholder. 
If  this  objection  be  valid,  the  defendant  could  have  raised  it  even 
after  he  had  signed  the  deed.  The  Southampton  Dock  Company  v. 
Richards,  1  M.  &  G.  448  (E.  C.  L.  R.  vol.  39),  1  Scott  N.  R.  219,  and 

(a)  S.  C.  on  appeal,  21  L.  J.  Ch.  852. 
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The  London  Grand  Junction  Railway  Company  v.  Freeman,  2  M.  & 
G.  606  (E.  C.  L.  R.  vol.  40),  2  Scott  N.  R.  705,  are  in  favour  of  the 
plaiiitiffs ;  for  they  show  that  such  provisions  as  these  respecting  the 
numbering  and  appropriation  of  the  shares  are  only  directory.  As 
to  the  deed  being  inconsistent  with  the  terms  of  the  charter  and  the 
letter  of  allotment,  that  objection  is  taken  too  late:  the  defendant 
could  have  inspected  the  charter  and  the  deed  of  settlement,  and,  if 
he  had  found  them  inconsistent  with  the  letter  of  allotment,  could 
have  repudiated  all  liability :  but  he  not  only  took  no  steps  towards 
such  inspection,  but  acted  as  a  shareholder  by  paying  calls  after  the 
Company  had  been  regularly  constituted.  Oiir,  adv,  vuU. 

Crompton,  J.  (February  13th),  delivered  the  judgment  of  the  Court. 

This  was  an  action  to  recover  the  amount  of  several  calls  alleged 
to  be  due  from  the  defendant  as  a  shareholder  in  The  Irish  Peat  Com- 
pany. This  Company  was  established  under  a  charter  from  the 
Crown,  and  a  deed  required  by  the  charter,  the  provisions  of  which 
were  substantially  the  same  as  tliose  contained  in  The  Companies 
Clauses  Consolidation  Act,  1845.  The  clauses  of  the  deed  necessjary 
to  be  noticed  are  the  3d,  5th,  6th,  8th,  65th,  and  66th.  [His  Lordship 
♦6251  ^^^  ^®*^  those  *clauses.]  It  appeared  upon  the  special  case 
■I  that  the  defendant  had  assented  to  fifty  shares  having  been 
allotted  to  him,  and  that  he  had  paid  the  deposit  and  four  calls  upon 
these  shares. 

Three  objections  were  made  on  the  part  of  the  defendant :  first, 
that  it  was  represented  by  the  prospectus  and  letter  of  allotment  that 
no  calls,  except  certain  specified  ones  which  had  been  paid  by  the  de- 
fendant, should  be  made  until  the  Company's  works  should  be  in 
operation.  If,  however,  the  defendant  had  become  a  member  of  this 
corporation,  we  do  not  think  that  after  the  payment  of  calls,  and  espe- 
cially of  the  one  call  made  after  the  calls  specified  in  the  prospectus 
and  letter  of  allotment,  and  after  the  correspondence  in  which  he  is 
clearly  treated  as  a  holder  of  shares,  he  would  be  allowed,  as  against 
the  other  shareholders  and  the  Company,  to  say  that  he  was  no  share- 
holder for  the  purpose  of  liability  to  calls,  on  the  ground  that  the  calls 
were  not  authorized  by  the  representations  in  the  prospectus  and 
letter  of  allotment.  The  calls  in  question  were  authorized  by  the 
charter  and  the  deed :  he  knew  of  the  existence  of  the  charter  and  of 
the  deed ;  and,  if  he  chose  to  become  a  shareholder  under  its  provi- 
sions, he  must,  we  think,  be  liable  to  all  the  calls  authorized  by  the 
charter  and  the  deed.  After  acceptance  of  the  shares  and  payment 
of  the  deposit  and  the  calls,  and  especially  of  that  call  made  after 
those  mentioned  in  the  prospectus  and  letter  of  allotment,  he  cannot 
say,  as  against  the  other  shareholderg,  that  he  was  not  a  shareholder 
by  reason  of  the  stipulations  in  the  prospectus  and  letter  of  allotment 
not  being  carried  out. 

The  second  objection  was,  that  the  defendant  had  not  signed  the 
deed.  A  shareholder  is  defined,  in  the  5th  clause,  as  a  person  who 
♦fi^fil  ^^^  \i^>'^Q  subscribed  the  *prescribed  sum  to  the  capital  of  the 
-■  corporation.  &c.,  and  whose  name  shall  have  been  entered  on 
the  register  of  shareholders.  The  provision  in  this  case  is  for  sub- 
scribing the  sum  ;  there  was  no  subscribers*  contract,  and  the  meaning 
of  the  subscription  in  this  clause  seems  to  be  that  the  parties  should 
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have  agreed  to  pay  ihe  <«ubscription ;  and,  as  well  from  the  construc- 
tion of  the  5th  clause  as  from  the  authorities  cited  on  the  argument, 
we  should,  if  it  had  been  necessary  to  pronounce  an  opinion  on  this 
point,  have  been  disposed  to  think  that  this  objection  fails.  It  is, 
nowever,  uilnecessary  to  decide  upon  either  of  these  two  points,  as  a 
third  point  was  suggested  on  the  part  of  the  defendant  to  which  we 
feel  bound  to  yield,  according  to  a  recent  decision  of  the  Court  of 
Common  Pleas. 

This  third  objection  was,  that  no  specific  shares,  identified  by  num- 
bers, had  ever  been  appropriated  to  the  defendant.  The  register 
merely  showed  an  entry  as  to  the  defendant's  shares  in  this  form. 
[His  Lordship  then  read  the  entry  as  set  out  in  the  special  case.] 

We  thought  that  an  inspection  of  the  register  might  have  thrown 
some  light  upon  this  point ;  but  we  find  in  this,  as  in  many  other 
instances  in  this  book  of  registry,  that  a  certain  number  of  shares 
merely  are  entered  as  belonging  to  the  defendant  and  other  indi- 
viduals, without  any  specific  numbered  shares  being  appropriated. 
The  fifty  shares  entered  as  belonging  to  the  defendant  are  not 
number^   themselves,  nor  do   they   follow   or   precede  any  num- 
bered shares;   and   it  is  impossible,  by  any  implication,  to  make 
out  that  any  specifically  numbered  shares  were  ever  appropriated 
to  the  defendant:   and  indeed  it  is  expressly  found  in  the  special 
case  that ''  no  particular  or  numbered  shares  were  ever  allotted  to 
him,  or  ever  stood  in  his  name  in  the  register  of  *share-   r*g27 
holders,  or  in  any  books  of  the  Company."     In  the  absence  *- 
of  any  adjudged  case,  it  might  have  admitted  of  considerable  argu- 
ment whether  the  clauses  providing  what  is  to  be  alleged  and  proved 
in  an  action  for  calls,  might  not  have  been   satisfied  by  proof  of 
general  ownership  of  shares  entered  in  the  register,  in  the  name  of 
the  alleged  owner,  with  an  accompanying  statement  of  the  number  of 
calls  paid  up  on  such  shares.    The  clause  as  to  the  mode  of  declaring 
speaks  of  the  ownership  of  shares,  and  not  expressly  as  to  the  being  a 
snareholder  as  defined  by  the  earlier  section:  and  the  word  **  number" 
mentioned  in  that  clause  clearly  refers  to  the  number  of  shares  held, 
and  not  to  the  specific  number  of  the  shares,  and  it  may  be  difficult  to 
Bee  why  the  the  entry  of  fifty  shares  in  the  defendant's  name,  with  a 
statement  of  the  number  of  paid  up  calls,  would  not  be  sufficient  for 
the  purpose  of  calls,  dividends,  or  transfers ;  and  it  might,  but  for  the 
case  we  have  referred  to,  have  been  a  question  how  fer  this  part  of 
the  r^ulations  might  not  be  considered  as  directory  only,  as  well  as 
the  requirement  that  the  party  should  sign  the  deed  in  some  of  the 
cases  referred  to.    It  must,  however,  be  remembered  that  the  signing 
is  the  act  of  the  party,  whilst  the  creation  and  appropriation  of  the 
specifically  numbered  shares  is  a  duty  expressly  thrown  on  the  Com- 
pany.   We  find,  however,  that  in  the  case  of  The  Wolverhampton 
New  Waterworks  Company  v.  Hawksford,  7  C.  B.  N.  S.  796  (E.  C.  L. 
R.  vol.  97),  the  Court  of  Common  Pleas  have  really  decided  the  ques- 
tion before  us,  and  we  feel  bound  by  their  decision.    They  say,  p. 
812,  813,  814 :  "  As  to  the  first  question,  the  facts  proved  must  be 
taken  to  be.  that  the  Company  had  assented  to  appropriate  one  hun- 
dred *8hares  to  the  defendant,  and  that  he  assented  to  take   j-* 
them;  but  no  shares  had  been  numbered,  and  no  specific  shares   ^ 
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had  been  appropriated.  The  defendant's  name  with  others  had  been 
put  down  on  a  sheet  of  paper,  and  this  bad  been  sealed  as  a  register 
of  shareholders :  but  we  have  already  expressed  our  opinion  that  it 
was  not  a  register,  not  having  any  of  the  essentials  required  under  the 
Act,  and  not  appearing  to  have  been  intended  to  be  a  register.  Upon 
these  facts,  we  think  that  the  defendant  is  not  liable  to  the  calls  made 
after  January,  1857.  He  is  not  shown  to  be  the  holder  of  any  specific 
share,  within  the  meaning  of  sect.  27,  giving  the  action  for  calls." 

"  Although,  as  above  said,  the  shares  must  be  numbered 

and  specifically  appropriated,  and  this  process  requires  the  formation 
of  a  book  analogous  to  a  register,  still  it  may  be  done  without  authen- 
tication by  sealing  at  an  ordinary  meeting."  ....  "  We  think  the 
statute  contemplated  the  process  above  described  of  numbering  and 
appropriating,  and  may  well  have  intended  that  an  inchoate  register- 
book,  bon^  fide  intended  to  be  valid,  might  be  taken  for  this  purpose 
as  a  register  de  facto,  although  not  properly  sealed."  This  case  is  a 
decision  that  shares  are  not  created,  so  as  to  make  the  alleged  owner 
a  shareholder  liable  to  calls  thereon,  until  the  shares  are  specifically 
numbered  and  appropriated  by  number. 

We  feel  ourselves  bound  by  this  decision  of  a  Court  of  co-ordinate 
jurisdiction,  and  accordingly  yield  to  this  objection ;  and  our  judg- 
ment, therefore,  is  for  the  defendant. 

Judgment  for  the  defendant.(a) 

(a)  The  ease  in  the  Qveen's  Bench  is  reported  hy  Fraoois  Ellis,  Esq. 


*629]         *IN  THE  EXCHEQUER  CHAMBER. 

The  IRISH  PEAT  COMPANY  v.  PHILLIPS.    July  8. 

For  head  note,  see  antd,  p.  698. 

The  plaintiflfe  having  alleged  error  in  the  above  judgment,         '^ 

In  Easter  Vacation,  May  10th,  the  case  was  argued ;  before  Wil- 
liams, Willes,  Byles,  and  Keating,  Js.,  and  Bramwell  and  Chan- 
nell,  Bs. 

It  was  agreed  that  this  Court  should  look  at  the  register  of  shares, 
in  order  to  see  the  form  in  which  it  was  kept,  as  the  Court  of  Queen^s 
Bench  had  done. 

Horace  Lloyd,  for  the  plaintiffi. — In  the  argument  in  the  Court 
below  three  objections  were  made  on  the  part  of  the  defendant. 
[Phipson,  for  the  defendant,  said  that  he  intended  to  rely  only  on  two 
points — first,  that  the  defendant,  not  having  signed  the  deed  of  settle- 
ment, was  not  liable  to  be  sued  as  a  shareholder ;  and,  secondly,  that, 
no  specific  numbered  shares  having  been  allotted  to  him,  he  was  not 
a  shareholder  within  the  definition  in  the  deed.]  As  to  the  first  of 
these  points,  the  Court  of  Queen's  Bench  was  in  favour  of  the  plain- 
tifi&.  They  said  (antfe,  p.  626):  "As  weU  from  the  construction  of 
the  5th  clause  as  from  the  authorities  cited  on  the  argument,  we 
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should,  if  it  had  been  necessary  to  pronounce  an  opinion  on  this 
point,  have  been  disposed  to  think  that  this  objection  fails." 

*As  to  the  objection  that  the  shares  allotted  to  the  defendant  r^^oA 
are  not  numbered  in  the  register  of  shareholders.  The  6th  '- 
clause  of  the  deed  of  settlement  contains  two  conditions  in  order  to  a 
person  being  deemed  a  shareholder.  He  mast,  by  subscribing  the 
prescribed  sum,  or  otherwise,  have  become  entitled  to  a  sharie,  and  his 
name  must  have  been  entered  on  the  register  of  shareholders.  The 
Court  of  Queen's  Bench,  in  deciding  that  the  defendant  was  not  a 
shareholder  liable  to  calls,  because  no  specific  shares  identified  by 
numbers  had  been  appropriated  to  him,  yielded  to  the  authority  of 
The  Wolverhampton  New  Waterworks  Company  v.  Hawksford,  7  C. 
B.  N.  S.  795  (E.  C.  L.  E.  vol.  97).  But  in  that  case  there  was  no 
sealed  register,  and  the  shares  were  not  created,  but  in  process  of 
formation  only.  In  this  action  the  Company  have  only  to  establish 
that  the  defendant  may  be  treated  as  the  proprietor  of  the  shares.  In 
The  London  Grand  Junction  Railway  Company  v.  Freeman,  2  Man. 
&  G.  606  (E.  C.  L.  R.  vol.  40),  2  Scott  N.  R.  705,  one  point  was, 
whether  the  production  of  the  register  was  sufficient  evidence  of  the 
defendant  being  a  proprietor,  the  Act  of  the  Company  having  made 
it  so  if  it  was  kept  according  to  its  provisions;  and  it  was  con- 
tended that  the  register  produced  was  not  evidence,  because  it  was 
kept  in  a  manner  by  no  means  conformable  to  the  Act;  but  the 
Court  held  that  it  was  admissible,  provi(fed  it  was  kept  bonfi  fide 
with  the  intention  of  doing  what  the  Act  directed,  and  in  essen- 
tials complying  with  its  directions;  the  provisions  of  the  Act 
as  to  all  the  details  to  be  included  in  the  book  being  to  a  great 
extent  merely  directory.  [Channell,  B. — ^By  sect.  8  of  The  Com- 
panies Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  16,  upon 
*which  statute  The  Wolverhampton  New  Waterworks  Com-  r^^/lQl 
pany  v.  Hawksford,  7  C.  B.  N.  S.  795  (E.  C.  L.  R.  vol.  97),  was  ^  ^"^^ 
decided,  every  person  who  shall  "have  become  entitled  to  a  share  in 
the  Company,  and  whose  name  shall  have  been  entered  on  the  register 
of  shareholders  hereinafter  mentioned,  shall  be  deemed  a  shareholder 
of  the  Company ;"  but  there  are  no  negative  words.  Section  9  directs 
that  in  the  register  shall  be  entered  the  names  of  the  persons  entitled 
to  shares,  "together  with  the  number  of  shares  to  which  such  share- 
holder shall  be  respectively  entitled,  distinguishing  each  share  by  its 
number."  WlLps,  B. — Sect.  16  of  The  Joint  Stock  Companies  Act, 
1856,  19  &  20  Vict.  c.  47,  contains  a  similar  direction ;  and  by  sect. 
19  every  person  who  has  accepted  any  share  in  a  Company  registered 
under  this  Act,  and  whose  name  is  entered  in  the  register  of  share- 
holders, and  no  other  person shall  for  the  purposes  of  this  Act 

be  deemed  to  be  a  shareholder."]  In  this  case  the  book  kept  was 
intended  to  be  a  register  of  the  shareholders,  and  it  contains  all  the 
requisites  mentioned  in  clause  6,  except  that  the  shares  of  the  defend- 
ant are  not  numbered ;  though,  upon  an  inspection  of  the  register,  it 
appears  that  in  some  instances  the  shares  of  other  persons  are  num- 
bered. It  is  a  matter  of  convenience,  for  the  purpose  of  effecting  a 
transfer  of  the  shares,  that  they  should  be  distinguished  by  being 
numbered,  but  they  can  be  traced  without  being  numbered.  [Byles, 
J. — Suppose  the  owner  of  two  shares  sells  them  to  different  persons, 
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one  for  60Z.  and  the  other  for  60t,  and  the  buyers  differ  as  to  which 
share  each  is  entitled  to,  is  not  that  a  dif&culty  if  the  shares  are  not 
numbered  ? J  They  are  the  same  shares,  whether  numbered  or  not. 
*fi^9l   ^^^  creation  of  the  shares  is  *independent  of  numbering  them. 


"632] 


and  the  numbering  of  them  is  not  essential  to  the  original 


registration.  Dividends  would  be  paid  upon  them,  and  the  holder 
would  vote  in  respect  of  them  at  meetings  of  the  Company,  though 
t*hey  were  not  numbered.  In  this  case  calls  were  made  in  respect  of 
the  defendant's  shares,  and  he  paid  calls  upon  them. 

Phipson,  for  the  defendant. — First,  it  is  necessary  that  there  should 
be  an  appropriation  of  specified  shares  to  an  allottee,  and  a  registra- 
tion of  them,  to  make  him  a  shareholder  under  this  deed  of  settle- 
ment ;  and  this  is  a  substantial,  not  a  formal  objection.  The  Company- 
was  created  by  charter,  and  that  charter  did  not  create  the  shares, 
but  contained  regulations  in  pursuance  of  which  they  were  to  be 
created.  The  capital  is  to  be  divided  by  the  deed  into  shares,  and 
then  the  shares  are  created.  By  clause  64,  a  person  must  be  a  share- 
holder in  order  to  be  liable  to  be  sued  for  calls ;  and  a  shareholder  is 
a  person  whose  name  is  put  upon  the  register  in  respect  of  the  identical 
shares  allotted  to  him,  each  share  being  distinguished  by  its  proper 
number.  The  shares  exist  by  appropriation,  allotment,  and  registra- 
tion. [He  referred  to  clauses  3,  5,  and  6.]  The  certificate  of  shares 
which,  by  clause  8,  is  to  be  given  to  a  shareholder,  does  not  create  the 
shares,  but  only  identifies  the  numbered  shares  which  have  been 
allotted  to  the  holder.  Until  the  shares  are  appropriated  a  person  is 
not  a  holder  of  shares  within  the  meaning  of  the  deed,  nor  liable  as 
such  to  be  sued  for  calls,  though  he  may  be  entitled  to  have  shares. 
A  person  cannot  be  a  shareholder  if  he  has  no  shares  which  can  be 
transferred ;  and  the  secretary  cannot  make  an  entry  of  the  transfer 
»AR«n  °^  shares  *unless  they  are  numbered.  The  "  Form  of  Transfer 
^^*^J  of  Shares,"  and  the  ''Form  of  Certificate  of  Transfer,"  pre- 
scribed by  clause  9,  and  given  in  Schedules  6.  and  C,  contemplate 
that  the  number  of  the  shares  shall  be  mentioned  in  them.  Unless 
the  shares  are  numbered  there  is  no  security  against  an  over  issue  of 
shares.  [Bramwell,  B. — Suppose  shares  numbered  with  the  same 
number  are  allotted  to  diflFerent  persons,  and  then  they  by  deed  trans- 
fer them  to  C.  D.  and  Y.  Z.  respectively.]  The  person  whose  name 
was  first  entered  on  the  register  would  be  the  owner  of  the  shares: 
the  second  allotment  would  be  void.  The  omissiou  to  appropriate 
specific  numbered  shares  to  the  defendant  is  the  default  of  the  Com- 
pany. [Bbamwell,  B. — Suppose  an  owner  of  shares,  numbered 
from.  1  to  20,  duly  transferred  them,  but  by  mistake  they  were  de- 
scribed in  the  deed  of  transfer  as  shares  numbered  from  10  to  20.] 
That  would  be  falsa  demonstratio,  quae  non  nocet.  In  The  London 
Grand  Junction  Bailway  Company  v.  Freeman,  2  Man.  &  G.  606  (E. 
C.  L.  B.  vol.  40),  2  Scott  N.  R.  705,  the  defendant's  shares  were  pro- 
perly numbered,  and  therefore  the  register  was  good  as  against  him, 
though  the  shares  were  not  all  distinguished  by  their  proper  number ; 
but  Lord  Denman,  C.  J.,  in  delivering  the  judgment  of  the  Court,(a) 
said,  "  It  is  essential  for  the  purposes  of  the  action  for  calls  that  the 
names  and  number  of  shares  shall  be  shown  in  evidence."   The  Wol- 

(a)  2  MMk.  A  G.  ed6;  2  Soott  N.  R.  748. 


Digitized  by 


Google 


1  BEST  &  SMITH.    Q.  B. 


verharapton  New  Waterworks  Company  v.  Hawksford,  7  C.  B.  N.  S. 
795  (E.  C.  L.  B.  vol.  97),  does  not  necessarily  decide  this  point.  Bat 
the  observations  of  the  Court,  in  their  considered  judgment,  are  in 
favour  of  the  defendant  (p.  814): — *' We  think  the  statute  contem- 
plated the  process  above  described  of  numbering  and  *appro-  rft^^QA 
priating."  [Williams,  J. — ^The  question  is,  whether  the  clauses  '•  . 
in  question  are  directory  or  peremptory.]  The  terms  in  this  charter 
are  more  compulsory  than  those  in  sect.  9  of  The  Companies  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  16. 

Secondly,  the  defendant  never  executed  the  deed  of  settlement,  and 
therefore  is  not  liable  in  this  action.  The  letter  of  allotment  con- 
cludes thus : — "  On  the  production  of  the  bankers'  receipt  (in  the  form 
annexed),  and  on  your  execution  of  the  deed,  prepared  in  conformity 
with  the  provisions  of  the  Royal  charter,  you  will  be  entitled  to  fifty 
share  certificates  of  the  Company."  The  defendant  subscribed  on 
the  faith  of  the  letter  of  allotment  and  the  prospectus;  be  was  not  a 
shareholder  under  the  provisions  of  this  deed ;  though  the  Court  of 
Queen's  Bench,  in  deciding  upon  the  first  objection,  said  (antd,  p. 
625),  that  he  "had  become  a  member  of  this  Corporation,"  and  that 
"  he  chose  to  become  a  shareholder  under  the  provisions"  of  the  deed. 
The  plaintiffs,  in  their  declaration,  treat  this  as  a  call  under  the  pro- 
visions of  the  deed  of  settlement.  The  declaration  coYicludes,  '*  where- 
by an  action  hath  accrued  to  the  plainti£&  against  the  defendant,  under 
and  by  virtue  of  their  deed  of  settlement."  The  defendant  cannot  be 
estopped  from  denying  that  he  is  bound  by  the  deed,  by  reason  of 
his  having  paid  money  which  he  was  not  liable  to  pay.  A  party  can 
only  be  estopped  by  his  act,  when  it  is  one  from  which  he  has  received 
a  benefit.  In  Burnes  v,  Pennell,  2  H.  L.  Ca.  497,  it  was  held  that 
performance  of  the  acts  required  to  be  done  by  the  purchaser  of  shares, 
in  order  to  constitute  him  a  member  of  the  Company,  was  a  duty  cast 
upon  him  for  the  benefit  of  the  Company,  and  that  his  non-perform- 
ance *of  come  of  them  did  not  enable  him  as  respected  the  r#/»qc 
Company,  to  retire  from  his  contract.  That  case  is  not  an  *• 
authority  for  holding  that  the  defendant  is  liable  as  a  shareholder, 
though  he  has  not  signed  the  deed. 

Horace  Lloyd,  in  reply. — As  to  the  objection  that  the  defendant  has 
not  executed  the  deed  of  settlement.  The  charter  constitutes  a  Com- 
pany or  corporate  body,  consisting  of  all  persons  who  are  holders  of 
shares.  There  is  nothing  in  the  charter  to  make  it  necessary  that  a 
per&on  should  become  a  shareholder  by  signing  the  deed :  the  only 
question  under  it  is,  whether  the  defendant  is  a  holder  of  shares.  [He 
cited  The  Birmingham,  Bristol  and  Thames  Junction  Railway  Com- 
pany V.  Locke,  1  Q.  B.  256  (E.  C.  L.  R.  vol.  41),  The  London  Grand 
Junction  Railway  Company  v.  Graham,  Id.  271,  and  The  Cheltenham 
and  Great  Western  Union  Railway  Company  v.  Daniel,  2  Q.  B.  281 
(B.  C.  L.  R.  vol.  42).]  In  the  latter  case  Cresswell,  arguendo,  said 
(p.  290),  ''It  has  been  decided  that,  where  a  person  intentionally 
induces  a  Company  to  take  some  step  recognising  him  as  a  proprietor, 
he  cannot,  as  against  the  Company,  deny  that  he  is  one ;"  (referring  to 
The  Sheffield  and  Manchester  Railway  Company  v.  Woodcock,  7  M. 
k  W.  574,+  and  The  London  Grand  Junction  Railway  Company  v. 
Freeman,  2  Man.  &  G.  606  (E.  C.  L.  R.  vol.  40).)    [Channell,  B.— 
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* 

Clause  65,  which  permits  the  plaintiff  in  an  action  for  calls  to  declare 
briefly,  concluding  **  whereby  an  action  hath  accrued  to  the  corpora- 
tion by  virtue  of  these  presents,"  means  that  the  deed  is  the  basis  of 
the  action,  though  not  set  out  in  the  declaration.  Supposing  the  argu- 
*6861  ™®^*  ®^  ^^^  other  side  to  be  *correct,  would  it  be  sufficient  to 
-'  allege  that  the  defendant  assented  to  the  deed,  or  held  himself 
out  as  a  shareholder,  if  clause  65  did  not  enable  the  plaintifife  to  declare 
briefly?]  The  Company  can  sue  the  defendant  independently  of  any 
provision  of  the  deed  enabling  them  to  do  so.  The  defendant  became 
a  shareholder  in  the  Company  as  constituted,  and  is  therefore  subject 
to  the  regulations  of  the  deea,  because  he  has  agreed  that  they  shall 
be  the  regulations  of  the  Company. 

As  to  the  other  objection.  Suppose  there  was  no  index  to  the 
register  as  directed  by  clause  6 ;  if  the  shares  were  numbered,  could  it 
be  objected  that  they  were  not  numbered  in  the  register  ?  The  shares 
are  created  by  the  deed  of  settlement ;  so  that  the  omission  of  the  Com- 
pany to  affix  a  number  to  each  share  does  not  undo  what  had  been 
done  when  the  number  of  shares  to  be  issued  was  declared.  Besides 
shares  could  be  transferred  without  being  numbered.  It  is  not  neces- 
sary to  adopt  the  form  of  transfer  given  by  the  deed :  the  defendant 
could  go  to  the  office,  and  ask  for  the  certificate  of  his  shares,  which 
would  contain  the  number  of  each,  and  then  he  could  write  the  number 
into  the  transfer.  Also  the  certificate  is  not  absolutely  necessary  ;  it 
is  only  convenient  evidence  of  the  ownership  of  shares. 

Cur.  adv.  vuU. 

Channell,  B.  (July  8th),  delivered  the  judgment  of  the  Court. 

The  material  circumstances  in  this  case  are  as  follows. 

The  declaration  stated,  ''The  defendant  is  a  holder  of  fifty  shares 
in  the  Company,  and  indebted  to  them  in  600^.  in  respect  of  seven 
*6^71  ^^^^^f  whereby  an  action  has  *accrued  to  them  against  him 
J  under  and  by  virtue  of  their  deed  of  settlement."  The  defend- 
ant pleaded:  First.  Never  indebted.  Second.  That  he  was  not  a 
holder  of  the  shares.  Third.  That  the  deed  was  not  his  deed.  The 
replication  to  the  third  plea  set  out  the  character  of  incorporation^ 
whereby  Her  Majesty  willed  that  the  capital  should  be  120,000i, 
divided  into  6000  shares;  that  all  the  proprietors  of  stock  of  the  Cor- 
poration should  execute  a  deed  of  settlement,  whereby  the  capital 
should  be  divided  into  those  shares,  to  be  numbered  in  regular  succes- 
sion, and  whereby  they  should  enter  into  covenants  for  payment  of 
the  amounts  subscribed  by  them  when  called  for.  The  replication 
shows  that  such  a  deed  was  executed,  and  sets  forth  various  clauses, 
and  then  alleges  that  the  defendant  was  a  shareholder,  and  had  paid 
certain  other  instalments  and  calls.     On  this  the  defendant  took  issue. 

The  charter  is  dated  April  12th,  1851.  Before  it  was  granted  the 
brokers  of  the  persons  engaged  in  promoting  the  Company  put  down 
the  name  of  the  defendant  as  an  applicant  for  shares,  ana  the  promoters 
allotted  to  him  fifty  shares,  and  sent  him  an  allotment  letter,  inform- 
ing him  thereof  and  requiring  a  deposit  of  17.  per  share,  adding, 
"  And  on  your  execution  of  the  deed  prepared  in  conformity  with  the 
provisions  of  the  Eoyal  charter,  you  will  be  entitled  to  fifty  share  cer- 
tificates of  the  Company."  The  defendant  paid  the  deposit  of  IZ.  a 
share.     The  charter  was  afterwards  granted,  and  the  deed  prepared 
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and  executed  by  many  shareholders,  but  not  by  the  defendant. 
Various  calls  were  made,  and  paid  by  the  defendant,  but  he  refused 
to  pay  a  subsequent  call  made  in  May,  1853,  which,  with  others 
♦made  since,  are  sought  to  be  recovered  in  this  action.  In  the  r«x>oQ 
deed  are  the  following  clauses  (3,  5,  6,  8).(a)  [His  Lordship  *■ 
read  them.]  In  pursuance  of  these  clauses  a  register  was  prepared,  in 
which  the  names  of  shareholders  were  entered,  the  defendant's  among 
them;  but  against  his  name  in  the  column  for  the  number  of  the 
shares  was  a  blank.     His  shares  had  never  been  numbered. 

The  Court  of  Queen's  Bench  gave  judgment  for  the  defendant.  The 
ground  on  which  they  proceeded  was  that  this  case  was  concluded  by 
that  of  The  Wolverhampton  New  Waterworks  Company  v.  Hawks< 
ford,  7  C.  B.  N.  S.  795  (E.  C.  L.  R.  vol.  97),  and  they  indicated  very 
considerable  doubt  of  the  propriety  of  that  decision.  In  that  doubt 
we  do  not  concur,  as  it  does  not  seem  to  us  that  the  decision  was  such 
as  supposed  by  the  Court  below.  What  was  decided  there  was  that 
there  was  no  sealed  register  at  the  time  of  the  first  calls,  and  that 
unless  there  was  the  defendant  was  not  then  a  shareholder  liable  to 
calls.  The  remark  that  the  defendant  was  not  the  owner  of  specific 
shares  is  only  in  furtherance  and  illustration  of  the  remark  that  there 
was  no  sealed  register.  We  think  that  case  was  rightly  decided,  but 
that  it  was  no  authority,  as  supposed,  for  the  decision  in  the  Court 
below ;  and  some  of  us  concur  ii  that  part  of  the  doubt  there  indicated, 
viz.,  whether  .the  want  of  numbering  the  shares  in  the  register  would 
of  itself  be  a  bar  to  this  action. 

But  it  is  not  necessary  to  decide  that  question,  as  there  is  another 
objection  taken  by  the  defendant  on  which  we  think  him  entitled  to 
judgment.  The  *declaration  and  the  replication  to  the  third  p^^oq 
plea  both  assert,  the  former  in  part  by  implication,  the  latter  '- 
in  words,  that  the  defendant  was  a  shareholder  at  the  time  of  the 
calls,  and  indebted  by  virtue  of  the  deed  of  settlement.  We  think  he 
was  not ;  the  cases  cited  are  inapplicable.  There  is  no  statute  laying 
down  an  arbitrary  rule  to  govern  this  case.  The  question  is  at  com- 
mon law,  and  we  are  of  opinion  he  is  not  liable  as  alleged,  unless  he 
had  executed  the  deed.  There  may  be  evidence  that  he  agreed  with 
the  promoters  to  become  a  shareholder  to  execute  the  deed,  or  even 
that  he  so  agreed  with  the  plaintiffs,  but  that  is  not  the  case  put  for- 
ward in  the  declaration.  Nor  is  this  a  mere  formal  objection.  Had 
the  defendant  been  charged  on  such  an  agreement  the  question  would 
be  wholly  different,  the  defence  might  be  different,  the  damage,  if 
any,  different. 

We  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

(a)  See  antd,  p.  004—600. 
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♦640]  *MEMORANDA. 

In  this  Yacation, 

John  Baron  Campbell,  Lord  High  Chancellor,  died  suddenly  on  the 
morning  of  Sunday,  the  23d  June/ at  his  residence,  Siratheden  House, 
Knightsbridge. 

Sir  Richard  Bethell,  Attorney-General,  was  thereupon  appointed 
Lord  High  Chancellor,  and  was  created  a  peer  by  the  title  of  Baron 
Westbury,  of  Westbury,  in  the  county  of  Wilts. 

Sir  William  Atherton,  Solicitor-General,  succeeded  to  the  oflSce  of 
Attorney-General :  and  Roundell  Palmer,  Esq.,  one  of  Her  Majesty's 
Counsel,  was  appointed  Solicitor-General.  He  afterwards  received 
the  honour  of  knighthood. 

Edwin  John  James,  Esq.,  one  of  Her  Majesty's  Counsel,  was  dis 
barred  by  the  benchers  of  the  Honourable  Society  of  the  Inner 
Temple, 


BND  OF  TRINITT  YAOATION. 


Digitized  by 


Google 


CASES 

ARGUED  AND  DETERMINED 

a 

THE    QU  E  E  N'S    BENCH, 

nr 

i&lt^ntimws   (Bum, 

XXV.  VICTORIA.     1861. 


The  Judges  who  usually  sat  in  banc  in  this  term  were : — 
CocKBURN,  0.  J.  Blackburn,  J. 

WlQHTMAN,  J. 

Hill,  J.,  was  absent  during  the  whole  Term,  owing  to  ill  health. 


WILLSMER  V.  JACKLIN.     Nov.  2. 

Insolvent  debtor,— I  <k  2  Vict,  c,  W^^.—PnvOeged  ariieles. 

1.  Under  the  InsolTent  Debtors'  Aet,  1  A  3  Viot.  o.  110,  it  is  not »  condition  on  the  non- 
resting  in  the  assignees  of  privileged  articles  of  the  insolvent  not  exceeding  the  value  of  202., 
thst  those  articles  be  specified  by  him  in  his  schedale. 

2.  Quatrt,  when  the  value  of  snch  articles  exceeds  20^. 

This  was  an  action  for  the  conversion  of  the  plaintiff's  goods ;  to 
which  the  defendant  pleaded  the  general  issue  and  a  traverse  of  the 
plaintiff's  possession. 

♦On  the  trial,  before  Williams,  J.,  at  the  Surrey  Summer  ^^oA<% 
Assizes,  1861,  it  appeared  that,  on  the  26th  July,  1860,  the  ^  ^ 
plaintiff,  according  to  the  provisions  of  the  1  &  2  Vict.  c.  110,  peti- 
tioned the  Court  for  the  relief  of  insolvent  debtors  to  be  disclmrged 
from  his  liabilities.  A  vesting  order  was  made  accordingly,  and  the 
defendant  appointed  trade  assignee ;  and  on  the  9th  July  a  final  order 
was  made  for  the  discharge  of  the  plaintiff  at  the  expiration  of  nine 
months  from  the  date  of  the  vesting  order.  The  defendant  having, 
as  assignee,  taken  possession  of  the  plaintiff's  property,  and  sold  it 
for  the  benefit  of  the  creditors,  under  section  42  of  the  statute,  the 
plaintiff  brought  the  present  action  against  him  to  recover  the  value 
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of  certain  privileged  articles,  alleged  to  have  been  sold  among  the  rest. 
In  his  schedule,  however,  the  plaintiff  had  not  specified  any  articles 
which  he  claimed  to  retain  as  privileged.  Under  these  circumstances 
a  verdict  was  taken  for  the  plaintiff  for  9t,  with  leave  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit. 

Hawkins  now  moved  accordingly. — There  was  no  evidence  to  show 
that  these  articles  were  excepted  from  the  operation  of  the  Insolvent 
Debtors'  Act,  1  &  2  Vict.  c.  110.  Sect.  37  of  that  statute  enacts : 
"  Upon  the  filing  of  such  petition  by  such  prisoner,  or  on  the  filing 
of  such  petition  by  such  creditor  or  creditors  as  aforesaid,  and  the 
evidence  in  support  thereof,  as  the  case  may  be,  it  shall  be  lawful  for 
the  said  Court  for  the  Relief  of  Insolvent  Debtors,  and  such  Court  is 
hereby  authorized  and  required,  to  order  that  all  the  real  and  personal 
estate  and  effects  of  such  prisoner,  both  within  this  realm  and  abroad, 
except  the  wearing  apparel,  bedding,  and  other  such  necessaries  of 
*fi4^1  ^^^^  person  and  his  *family,  and  the  working  tools  and  imple- 
J  ments  of  such  prisoner,  not  exceeding  in  the  whole  the  value 
of  20Z. ;  and  all  the  future  estate,  right,  title,  interest,  and  trust  of 
such  prisoner  in  or  to  any  real  and  personal  estate  and  effects  within 
this  realm  or  abroad  which  such  prisoner  may  purchase,  or  which 
may  revert,  descend,  be  devised,  or  bequeathed,  or  come  to  him, 
before  he  shall  become  entitled  to  his  final  discharge  in  pursuance  of 
this  Act,  according  to  the  adjudication  made  in  that  behalf,  &c.,  and 
all  debts  due  or  growing  due  to  such  prisoner,  &c.,  shall  be  vested  in 
the  provisional  assignee  for  the  time  being  of  the  estates  and  effects 
of  insolvent  debtors  in  England,  &c. ;  and  such  order  when  so  made 
shall,  without  any  conveyance  or  assignment,  vest  all  the  real  and 
personal  estate  and  effects  of  such  prisoner,  and  all  such  future  real 
and  personal  estate  and  effects  as  aforesaid,  of  every  nature  and  kind 
whatsoever,  &c.,  in  the  said  provisional  assignee,  &c."  That  section 
must,  however,  be  read  in  connection  with  sect.  69,  which  enacts : 
"Every  prisoner  whose  estate  shall,  by  an  order  to  be  made  under 
this  Act,  be  vested  in  the  provisional  assignee  of  the  said  Court  for 
the  relief  of  insolvent  debtors  (whether  upon  his  own  petition  or  on 
the  petition  of  any  such  creditor  as  aforesaid),  shall,  within  the  space 
of  fourteen  days  next  after  such  order  shall  have  been  made,  or  next 
after  notice  in  writing  of  such  order  having  been  made  shall  have 
been  given  to  him,  in  case  such  order  shall  not  have  been  made  on 
his  own  petition,  or  within  such  further  time  as  the  said  Court  shall 
think  reasonable,  deliver  in  to  the  said  Court  a  schedule,  containing 
a  full  and  fair  description  of  such  prisoner,  as  to  his  name  or  names, 
♦6441  *^^^®  ^^  trades,  profession  or  professions,  *together  with  the 
-'  last  usual  place  of  abode  of  such  prisoner,  and  the  place  or 
places  where  he  has  resided  during  the  time  when  his  debts  were 
contracted ;  and  also  a  full  and  true  description  of  all  debts  due  or 
growing  due  from  such  prisoner  at  the  time  of  making  such  order, 
&c. ;  and  also  a  full,  true,  and  perfect  account  of  all  the  estate  and 
effects  of  such  prisoner,  real  and  personal ;  .  .  .  .  and  also  shall  fiilly 
and  truly  describe  the  wearing  apparel,  bedding,  and  other  necessa- 
ries of  such  prisoner,  and  his  or  her  family,  and  the  working  tools 
and  implements  of  such  prisoner,  not  exceeding  in  the  whole  the 
value  of  20t,  which  may  be  excepted  by  such  prisoner  from  the 
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operation  of  this  Act,  together  with  the  values  of  such  excepted 
articles  respectively,"  &c.  The  object  of  the  statute  was  to  vest  in 
the  assignee  by  the  vesting  order  all  the  property  of  the  insolvent, 
except  such  articles  of  wearing  apparel,  working  tools,  and  imple- 
ments, not  exceeding  201,  in  value,  as  should  be  expressly  specified 
by  the  insolvent  in  his  schedule.  Now  the  property  in  respect  of 
which  this  action  is  brought  was  not  so  specified,  and  consequently 
became  vested  in  the  assignee.  If  this  were  not  so,  in  whom  would 
the  property  in  those  articles  be  vested  in  the  interval  between  the 
vesting  order  and  filing  the  schedule  ?  Besides,  suppose  the  insol- 
vent possessed  articles  of  the  privileged  class  to  an^mount  exceeding 
201.,  how  would  it  be  possible  to  tell  which  of  those  articles  vested 
in  the  assignees  and  which  remained  in  the  insolvent  ?  Moreover, 
an  insolvent  may  not  desire  to  exercise  his  right  of  claiming  any 
articles.  In  Lea  v.  Telfer,  1  Car.  &  P.  146  (E.  C.  L.  R.  vol.  12),  it 
was  held,  under  the  old  Insolvent  Debtors  Act,  1  G.  4,  c.  119,  that 
an  insolvent  could  not  *maintain  an  action  for  property  which  r*^»4c 
he  had  before  his  insolvency,  even  though  the  assignee  did  '- 
not  interfere  to  prevent  him.  The  more  recent  Act,  7  &  8  Vict.  c. 
96,  "to  amend  the  law  of  insolvency,  bankruptcy,  and  execution," 
by  sect.  9  enacts:  "The  wearing  apparel,  bedding,  and  other  necessa- 
ries of  the  petitioner  and  his  family,  and  the  working  tools  and  imple- 
ments of  the  petitioner,  not  exceeding  in  the  whole  the  value  of  20/., 
may  be  excepted  by  the  petitioner  in  his  petition  from  the  operation 
of  the  said  recited  Act"  (5  &  6  Vict.  c.  116),  "and  of  this  Act,  and  in 
such  case  shall  be  altogether  excluded  from  the  operation  of  the  said 
Acts :  Provided  always,  that  such  excepted  articles,  with  the  values 
thereof  respectively,  to  be  ascertained  and  appraised,  if  the  Commis- 
sioner shall  think  fit,  in  such  manner  as  he  shall  direct,  be  fully  and 
truly  described  by  the  petitioner  in  his  schedule,  but  otherwise  the 
exception  thereoi  shall  be  of  no  force  as  to  any  part  of  the  same." 
In  Taylor  v.  Eoberts,  1  H.  &  N.  96,t  under  that  statute,  where  an  in- 
solvent claimed  as  excepted  articles  ''Sundry  articles  of  furniture, 
worth  in  my  estimation  about  15^.,"  it  was  held  insufficient,  as  he  was 
bound  to  specify  each  article,  and  state  its  value. 

CocKBURN,  C.  J. — I  am  of  opinion  that  there  ought  to  be  no  rule 
in  this  case.  The  87th  section  of  the  Insolvent  Debtors  Act,  1  &  2 
Vict.  c.  110,  expressly  excepts  from  vesting  in  the  provisional  assignee 
under  the  vesting  order  articles  of  wearing  apparel,  and  working  tools 
and  implements  of  the  insolvent,  to  the  amount  of  201.  It  is  true  the 
69th  section  requires  that  in  his  schedule  the  insolvent  shall  state  if 
he  claims  the  benefit  of  the  exception  which  the  statute  gives  in 
respect  of  'privileged  articles,  but  it  does  not  make  his  doing  r^oAa 
so  a  condition  on  which  the  question  whether  section  87  is  to  ^ 
come  into  operation  or  not  is  to  depend ;  and  as  such  a  condition  is 
not  to  be  found  in  any  other  section  of  the  statute,  we  cannot  construe 
it  as  containing  one.  And,  although  it  may  be  urged  that  this  con- 
struction of  the  statute  will  enable  insolvents  to  work  frauds  on  their 
creditors,  it  is  not  for  us  to  supply  what  the  Legislature  has  not  sup- 
plied. 

WiGHTMAN,  J. — I  think  it  may  be  taken  for  granted,  though  it  is 
not  directly  admitted,  that  there  is  nothing  here  to  show  that  the  value 
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pf  the  exceptei  articles  claimed  by  the  insolvent  exceeded  201 ;  coh- 
aequently  the  insolvent  is  entitled  to  claim  articles  to  that  amount ; 
ind  those  articles  have  not  vested  in  the  assignees  under  section  87  of 
the  1  &  2  Vict.  c.  110,  as  the  rest  of  the  property  of  the  insolvent  has 
Aone.  It  is  unnecessary  to  consider  the  case  put  by  Mr.  Hawkins^ 
namely,  supposing  these  articles  were  mixed  with  others  of  the  same 
kind,  the  total  value  of  the  whole  amounting  to  a  sum  exceeding  20t, 
w  that  the  question  would  be  which  are  the  goods  claimed  by  the  in- 
solvent. Some  difficulty  might  arise  there ;  but  in  the  present  caae 
^here  is  none,  thinly  point  being,  did  these  articles  vest  in  the  as- 
mgnees  or  not?    % 

Blackburn,  J.— The  37th  section  of  stat.  1  &  2  Vict.  c.  110,  vests 
kn  the  assignees  all  the  personal  estate  of  the  prisoner,  except  wearing 
upparel,  working  tools  and  implements,  not  exceeding  the  value  of  20L 
-Now,  if  the  fact  were  that  the  working  tools,  &c.,  of  the  insolvent  did 
*6471  ®^^®®^  *^®  value  of  20Z...  the  question  might  *arise,  which  por- 
-'  tion  of  them  not  exceeding  the  value  of  201  should  belong  to 
the  prisoner,  and  which  to  the  assignees.  I  am  not  prepared  to  ex- 
press an  opinion  on  that.  It  is  unnecessary  to  do  so,  for  on  the  evi- 
dence as  it  stands  the  whole  of  the  working  tools,  ic,  of  the  insol- 
vent are  not  shown  to  have  exceeded  the  value  of  201  Then  the 
only  question  is,  whether  the  69th  section  of  this  Act  makes  it  a  con- 
dition on  the  non-vesting  of  these  kinds  of  property  in  the  assignees 
that  the  insolvent  shall  truly  describe  in  his  schedule  the  articles 
which  he  claims.  Such  words  are  found  in  stat.  7  &  8  Vict.  c.  96,  s. 
9,  which  was  cited  by  Mr.  Hawkins ;  but  they  are  not  in  this  Act ; 
though  it  might  have  been  more  convenient  if  they  had  been  inserted. 

Rule  refused. 


The  QUEEN  v.  KIRBY.    Ncyv.  7. 

Voting  in  veatry, — 58  O.  3,  e.  69. — Joining  qualifications, — JSxecutor, 

Where  a  person  is  Msesaed  to  the  poor-rate  in  respect  of  his  own  property,  and  is  also  ex- 
eoator  of  a  person  whose  executors  are  assessed  in  respect  of  property  of  the  deceased,  be  is 
entitled  to  rote  at  a  vestry,  under  58  G.  3,  c.  69,  if  the  two  assessments  make  up  the  required 
amount 

HuDDLBSTON  had  obtained  a  rule,  in  Trinity  Term,  calling  on 
George  Kirby  to  show  cause  why  an  information,  in  the  nature  of  h 
quo  warranto,  should  not  be  exhibited  against  him,  to  show  by  what 
authority  he  claimed  to  exercise  the  office  of  vestry  clerk  of  the  parish 
or  township  of  Bicester  Market  End,  in  the  county  of  Oxford,  on  the 
ground  that  he  had  not  a  legal  majority  of  votes  at  the  election  to 
that  office. 

It  appeared  that  the  provisions  of  stat.  13  &  14  Vict.  c.  57,  relative 
♦6481  ^  ^^®  appointment  of  vestry  clerks,  had  *been  applied  to  and 
^  were  in  force  in  the  parish  or  township  of  Bicester  Market 
End ;  and  that,  at  a  meeting  for  the  purpose  of  electing  a  vestry  clerk 
under  section  6  of  that  Act,  George  Kirby,  one  of  the  candidates, 
obtained  a  majority  over  his  opponent.  Some  of  the  votes  were  dis- 
puted, on  grounds  to  which  it  is  unnecessary  to  refer ;  for  the  questioa 
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ultimately  resolved  itself  into  this,  whether  William  Palmer,  who 
voted  for  Kirbv,  was  entitled  to  one  vote  or  two.  He  was  assessed  to 
the  last  rate  for  the  relief  of  the  poor  for  27^.  lOa.  in  respect  of  a 
honse  and  premises  in  his  occupation,  which  it  was  admitted  gave  him 
one  vote.  H^was  also  assessed  in  21 Z.  155.  for  another  property,  and 
wes  also  one  of  the  two  executors  of  W.  Finch,  whose  executors  were 
rated  at  12^.,  and  the  question  was- whether,  as  these  two  sums  toge- 
ther amounted  to  25Z.,  he  thereby  became  entitled  to  a  second  vote. 

Lush  and  Field  showe*!  cause. — The  third  section  of  the  58  G.  3,  c. 
69,  "For  the  regulation  of  parish  vestries,"  enacts:  "In  all  such  ves- 
tries every  inhabitant  present,  who  shall,  by  the  last  rate  which  shall 
have  been  made  for  the  relief  of  the  poor,  have  been  assessed  and 
charged  upon  or  in  respect  of  any  annual  rent,  profit,  or  value,  not 
amounting  to  50Z.,  shall  have  and  be  entitled  to  give  one  vote  and  no 
more ;  and  every  inhabitant  there  present,  who  shall  in  such  last  rate 
have  been  assessed  or  charged  upon  or  in  respect  of  any  annual  rent 
or  rents,  profit  or  value,  amounting  to  50t  or  upwards  (whether  in  one 
or  more  than  one  sum  or  charge),  shall  have  and  be  entitled  to  give 
one  vote  for  every  25  Z.  of  annual  rent,  profit,  and  value  upon  or  in 
respect  of  which  he  shall  have  been  assessed  or  charged  in  such 
*last  rate,  so  nevertheless  that  no  inhabitant  shall  be  entitled  r*/uQ 
to  give  more  than  six  votes ;  and  in  cases  where  two  or  more  ^ 
of  the  inhabitants  present  shall  be  jointly  rated,  each  of  them  shall 
be  entitled  to  vote  according  to  the  proportion  and  amount  which 
shall  be  borne  by  him  of  the  joint  charge ;  and  where  one  only  of  the 
persons  jointly  rated  shall  attend  he  shall  be  entitled  to  vote  accord- 
ing to  and  in  respect  of  the  whole  of  the  joint  charge."  The  question 
here  has  never  been  raised  before ;  but  there  is  no  reason  why  this 
person  should  not  join  the  property  he  holds  in  his  personal  with  that 
which  he  holds  in  his  representative  character,  so  as  to  make  up  the 
amount  which  entitles  him  to  vote.  The  statute  does  not  say  that  the 
property  in  respect  of  which  a  man  votes  shall  consist  of  one  tene- 
ment or  many ;  the  object  of  it  was  to  give  every  person  a  number  of 
votes  proportionate  to  his  stake  in  the  parish.  The  provision  in  the 
section  that,  where  two  or  more  inhabitants  are  jointly  rated,  each 
shall  be  entitled  to  vote  according  to  his  proportion  of  the  joint  charge, 
&vours  this  construction. 

It  does  not  appear  in  the  present  case  whether  the  co-executor  of 
Palmer  was  present  at  the  meeting ;  but,  even  if  he  were,  Palmer  is 
entitled  to  vote  in  respect  of  half  the  property  of  his  testator,  which, 
together  with  his  own,  will  make  up  the  qualification. 

HuddUston  and  Sawyer,  in  support  of  the  rule. — The  statute  requires 
the  party  voting  to  be  "  assessed  and  charged"  to  a  certain  amount. 
Here,  as  to  part  of  the  property,  he  is  not  *'  assessed  and  charged ;" 
but  the  assessment  and  charge  are  on  the  executors  of  a  person  de-  * 
ceased.  The  Legislature  did  not  intend  that  *qualification8  in  r^^c/^ 
different  rights  should  be  joined  for  this  purpose.  The  provi-  •- 
sion  in  the  section  relied  on  by  the  other  side  only  applies  to  the  case 
where  partners  are  rated. 

CJocKBURN,  C.  J. — This  rule  must  be  discharged.  It  turns  entirely 
on  the  question  whether  the  voter,  William  Palmer,  was  entitled  to 
two  votes  or  one.    It  is  admitted  on  all  hands  that  he  was  entitled  to 
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one^;  so  that  the  question  resolves  itself  into  this,  was  he  entitled  to  a 
second  on  the  facts  disclosed  ? 

It  appears  that  he  had  some  property  to  which  he  was  assessed  to 
the  poor-rate  in  his  individual  capacity,  but  not  sufficient  to  make  out 
a  qualification  for  a  second  vote,  and  accordingly,  in  ofder  to  enable 
him  to  give  a  second  vote,  he  proposed  to  add  to  it  another  assessment 
by  which  he  was  assessed  to  the  poor-rate  as'  executor  of  W.  Finch. 
The  two  qualifications  put  together  make  up  more  than  enough  to 
give  the  value,  and  the  point  therefore  is  whether,  for  this  purpose, 
property  held  by  a  man  in  his  individual  capacity  can  be  added  to 
that  held  by  him  in  his  capacity  of  executor.  Looking  to  the  statute 
58  G.  8,  c.  69,  on  which  this  question  turns,  it  is  very  plain  that  the 
intention  of  the  Legislature  was  that  parties  assessed  to  the  poor-rate 
should  vote  at  vestries  in  respect  of  the  amount  of  the  property  to 
which  they  are  assessed ;  and  it  has  been  fairly  admitted,  and  may  be 
taken  as  established,  that  properties  in  the  same  right  may  be  put 
together  to  make  up  the  necessary  amount.  K  this  be  so,  what  is 
there  to  prevent  an  executor  voting  in  vestry  if  the  property  held  by 
him  as  such,  and  duly  assessed,  is  sufficient  in  value  7  I  do  not  see 
anything  in  the  Act,  or  in  its  policy,  to  prevent  that,  nor  any  reason 
♦6511  ^^y  ^®  should  be  excluded.  His  *property  is  equally  liable  to 
-'  the  rate  with  that  of  any  other  person,  ana  ought  to  be  repre- 
sented accordingly.  I  think  this  case  comes  within  both  the  letter 
and  the  spirit  of  the  Act. 

WiGHTMAN,  J. — I  am  of  the  same  opinion,  and  for  the  same  reasons. 

Blackburn,  J. — Although  the  name  of  W.  Palmer  does  not  appear 
on  the  rate  for  a  portion  of  this  property,  yet  Finch's  executors  are 
charged  for  it,  and  it  is  open  to  nim  to  show  that  he  is  one  of  them. 
I  cannot  see  any  difference  between  the  property  being  stated  as  be- 
longing to  Finch's  executors  and  its  being  put  down  under  the  name 
of  W.  Palmer  and  that  of  his  co-executor.  I  do  not  think  it  neces- 
sary to  consider  whether  the  co-executor  of  Palmer  was  present  at  this 
vestry;  for,  suppose  he  were  (so  as  to  reduce  the  qualification  to  the 
lowest  amount),  Palmer  would  still  be  entitled  to  6i  in  respect  of  this 
property,  and  that,  taken  with  what  he  has  in  his  own  right,  raises  the 
sum  above  2oZ.,  and  he  therefore  would  have  a  right  to  a  second  vote 
unless  there  is  something  in  the  statute  to  prohibit  him.  The  words 
of  the  statute  appear  to  me  to  express  that,  although  a  person  is  jointly 
charged,  he  may  still  vote  if  his  proportion  of  the  joint  charge  added 
to  the  amount  of  his  own  property  is  sufficient. 

More  express  words  might  have  been  made  use  of,  but  enough  is 
stated  to  show  that  intention ;  and,  as  my  Lord  Chief  Justice  said,  this 
construction  likewise  carries  out  the  spirit  of  the  Act. 

Rule  discharged. 
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♦SOMMERVILLE   v.  WILLIAM   MIREHOUSE   and   An-  ^^^.^ 
other,  Esquires.(a)     [Nov,  13,  I860.]  L  ^^^/ 

ChurchrnUe. — Limitation  of  Complaini. — 11  dh  12  Vict  c.  43,  *.  11. — Action  agaiiist 
justices.—ll  &  12  Vict,  c.  44,  a.  1. 

DeoUrfttion  ftgainst  jasdees  of  the  peaoe  alleged  that  the  plaintiff  was  rated  to  a  chareh- 
rate,  which  was  demanded  on  the  8th  September,  1857 :  that  the  plaintiff  was  summoned  for 
non-payment  thereof  on  the  5ih  May,  1859 ;  that  at  the  hearing,  on  the  12th  May,  1859,  the 
plaintiff  gave  eridenoe  that  the  rate  had  been  demanded  of  him,  and  the  matter  of  com- 
plaint had  arisen  more  than  six  months  before  the  complaint,  and  contended  that,  by  stat  11 
ft  12  Vict.  o.  43,  s.  11,  the  defendants  had  no  jurisdiction :  yet  the  defendants  made  an  order 
for  payment  of  the  rate,  which  order  had  been  qoashed.  Plea,  that  upon  the  hearing  of  the 
complaint  it  was  proved  that,  besides  the  demand  of  the  rate  in  the  declaration  mentioned,  the 
same  was  again  demanded  on  the  25th  March,  1859,  and  the  complaint  was  laid  within  six 
GsJendar  months  fk-om  the  time  of  that  demand.  Upon  demurrer,  held,  that  it  was  within  the 
duty  of  the  defendants,  as  justices,  to  determine  the  question  whether  a  complaint  was  made 
within  the  time  limited  ]  and  therefore,  by  sect.  1  of  stat.  11  k  12  Viet  c.  44,  the  action  was 
not  maintainable  without  proof  of  malice  and  want  of  reasonable  and  probable  cause. 

The  declaration  alleged  that  the  defendants  were  two  of  Her  Majesty's 
justices  of  the  peace  for  the  county  of  Gloucester,  and  the  plaintiff  was 
an  occupier  of  a  paper-mill,  lands,  buildings  and  premises  in  the  hamlet 
of  Bitton,  in  the  parish  of  Bitton.  in  the  county  aforesaid,  and  rated  in 
respect  thereof  to  a  church-rate  for  the  said  hamlet,  which  was  and  is 
a  place  making  its  own  church-rates,  in  the  sum  of  IZ.  45.  OJc?.,  which 
church-rate  was  made  on  the  3d  February,  1857,  and  was  duly  de- 
manded by  the  churchwardens  of  the  said  hamlet,  from  the  plaintiff, 
on  the  8th  September,  1867 ;  and  which  church-rate  the  plaintiff  then 
and  there  refused  to  pay ;  and  the  plaintiff*  was  in  due  form  of  law 
^required,  by  a  summons  in  that  behalf  under  the  hand  and  r^^Ko 
seal  of  one  of  Her  Majesty's  justices  of  the  peace  for  the  said  '■ 
county,  bearing  date  the  6th  May,  1859,  and  duly  served  upon  the 
plaintiff  to  appear  on  the  12th  May,  1859,  before  her  Majesty's  just- 
ices of  the  peace  for  the  said  county  at  the  Sessions  Room,  Lawford's 
Qate,  in  the  said  county,  to  answer  to  the  complaint  and  information 
of  A.  S.,  one  of  the  churchwardens  of  the  said  hamlet,  that  the  plain- 
tiff had  neglected  and  refused  to  pay  the  sum  aforesaid,  to  which  it 
was  alleged  in  the  summons  that  the  plaintiff  was  rated  in  the  said 
church-rate,  the  validity  of  which  rate  it  was  further  alleged  in  the 
summons  had  not  been  questioned  in  any  Ecclesiastical  Court.  And 
the  plaintiff  duly  attended  in  obedience  to  the  summons,  at  the  time  ' 
and  place  therein  mentioned,  before  the  defendants  then  and  there 
being  and  acting  as  two  of  Her  Majesty's  justices  of  the  peace  for  the 
county  of  Gloucester ;  and  the  matter  of  the  complaint  and  informa- 
tion was  then  entered  into  and  heard  by  and  before  the  defendants  so 
being  and  acting  as  such  justices ;  and  evidence  was  given  to  the  said 
justices  by  and  on  behalf  of  the  said  A.  S.,  as  such  complainant  as 
aforesaid,  in  support  of  the  information  and  summons ;  and  the  plain- 
tiff then  and  there  proved  to  the  defendants  then  being  and  acting  as 
such  justices,  and  tendered  and  produced  evidence  before  the  defend- 
ants then  being  and  acting  as  such  justices,  which  was  wholly  uncon- 
tradicted and  undisputed,  and  to  which  there  was  no  evidence  what- 
ever in  reply,  that  the  said  church-rate  had  been  demanded  of  the 

(a)  This  case  was  cited  in  the  next  case,  and  is  therefore  reported  out  of  its  order. 
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Elaintiff,  and  that  the  matter  of  the  complaint  and  information  aforesaid 
ad  arisen  more  than  six  calendar  months  before  the  complaint  and 
t8o41  ^^f'^rmation  were  made  *and  laid,  to  wit,  on  the  8th  September, 
-•  1857,  as  aforesaid ;  and  the  plaintiflF,  by  his  attorney,  then  read 
to  the  defendants,  then  being  and  acting  as  such  justices,  the  words 
of  the  statute  in  that  case  made  and  provided,  to  wit,  the  11  &  12 
Vict.  c.  43,  s.  11,  and  told  the  defendants  that  they  had  no  jurisdic- 
tion, as  such  justices,  in  the  matter  of  the  complaint  and  informatiou, 
for  the  reason  aforesaid,  and  required  them  to  dismiss  the  summoaa, 
and  to  make  no  order  for  the  payment  of  the  sum  thereby  demanded. 
Yet  the  defendants,  professing  and  assuming  to  act  as  such  justices, 
but  having  no  right,  authority,  or  jurisdiction  so  to  do,  proceeded  to 
make,  and  did  make,  an  order,  under  their  hands  and  seals,  whereby 
they  ordered  and  appointed  the  plaintiff  to  pay  or  cause  to  be  paid 
unto  the  church waraens  of  the  hamlet  of  Bitton,  the«um  of  It  45.  OJrf., 
and  the  further  sum  of  10s,  for  such  costs  and  charges  of  the  said 
churchwardens  concerning  the  premises,  as  upon  the  merits  of  the 
cause  did  appear  to  them,  the  defendants,  just  and  reasonable ;  which 
order  had  since  then  and  before  the  commencement  of  this  action  been 
duly  quashed  by  Her  Majesty's  Court  of  Queen's  Bench  for  the  causes 
aforesaid.  The  declaration,  after  an  averment  that  all  things  had 
been  done  by  the  plaintiflF  and  had  happened  to  entitle  him  to  recover 
in  this  action,  concluded  thus :  ''  And  the  plaintiff  says  that,  by  reason 
of  the  unlawful  act  of  the  defendants  in  professing  and  assuming  to 
act  as  such  justices  as  aforesaid,  and  in  making  the  said  order  in  the 
matter  aforesaid,  whereof  as  aforesaid  they  had  no  jurisdiction,  and 
by  reason  of  the  plaintiff  being  liable  to  be  proceeded  against  further 
in  the  matter  of  the  said  complaint  and  information,  and  to  have  his 
♦8551  S^^^  distrained  *upon  if  he  should  not  obey  the  order  as  afore- 
^  said,  so  long  as  the  same  remained  of  full  force  and  not 
quashed,  the  plaintiff  has  been  put  to  great  inconvenience  and  annoy- 
ance, arid  has  also  been  put  to  great  loss  and  expense,  and  has  neces- 
sarily incurred  great  costs  in  and  about  applying  to  Her  Majesty's 
Court  of  Queen's  Bench  for  a  writ  of  certiorari  to  remove  the  said 
order  into  the  said  Court,  and  for  a  rule  to  quash  the  said  order,  and 
in  and  about  the  proceedings  necessarily  incidental  thereto." 

Flea,  that  upon  the  hearing  of  the  complaint  by  the  defendants,  as 
in  the  declaration  mentioned,  it  was  proved  on  behalf  of  the  said 
*A.  S.,  to  them  the  defendants,  and  which  proof  was  undisputed  by 
the  plaintiff',  that  besides  the  demand  of  the  rate  in  the  declaration 
mentioned,  the  same  was  again  demanded  by  the  said  A.  S.,  being 
then  one  of  the  churchwardens  of  the  said  hamlet,  on  the  25th  March, 
1869,  and  that  the  plaintiff  then  again  neglected  and  refused  to  pay 
the  same,  and  that  the  said  last-mentioned  information  and  complaint 
was  laid  within  six  calendar  months  from  the  time  when  the  last- 
mentionecf  demand  and  refusal  took  place,  and  the  said  A.  S.  on  the 
said  hearing  relied  on  the  last-mentioned  demand,  and  neglect  and 
refusal,  as  the  ground  of  this  complaint. 

The  defendants  also  demurred  to  the  declaration. 

Issue  on  the  plea,  and  demurrer  thereto. 

Joinder  in  demurrers. 

Oray,  for  the  defendants. — ^Assuming  that  the  cause  of  oomplaint 
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was  complete  on  the  first  demand  of  the  rate,  and  that  a  second 
demand  could  not  be  made  so  as  to  take  the  case  out  of  sect.  11  of 
Stat.  11  &  12  Vict.  *c.  43,  and  therefore  the  order,  being  made  r^ggg 
without  jurisdiction,  was  properly  quashed,  still  this  action  ^ 
will  not  lie.  First,  an  action  will  not  lie  against  justices  for  making 
an  invalid  order,  if  they  honestly  made  a  mistake  in  law :  Harman  v. 
Tappenden,  1  East  555,  561,  562 ;  Ackerley  v.  Parkinson,  3  M.  &;  S. 
411  (E.  C.  L.  R.  vol.  30),  per  Lord  Kenyon.  Secondly,  the  plaintiffs 
are  protected  by  stat.  11  &  12  Vict.  c.  44.  The  action  cannot  be 
maintained  under  sect.  1,  because  the  declaration  does  not  allege  that 
the  act  which  is  the  cause  of  action  was  done  maliciously,  and  without 
reasonable  and  probable  cause.  Sect.  2  enacts,  that  "for  any  act  done 
by  a  justice  of  the  peace  in  a  matter  of  which  by  law  he  has  not 
jurisdiction,  or  in  which  he  shall  have  exceeded  his  jurisdiction,  any 
person  injured  thereby,  or  by  any  act  done  under  any  conviction  or 
order  made  or  warrant  issued  by  such  justice,"  may  maintain  an 
action  against  such  justice,  *'  as  he  might  have  done  before  the  passing 
of  this  Act,  without  making  any  allegation  in  his  declaration  that  the 
act  complained  of  was  done  maliciously,  and  without  reasonable  and 
probable  cause."  But  that  section  only  reserves  the  right  of  action 
for  any  act  done  under  the  order,  and  was  not  intended  to  give  a  new 
cause  of  action  against  justices.  The  costs  of  bringing  up  the  order 
for  the  purpose  of  quashing  it  constitute  a  damnum  absque  injuria. 

The  Court  then  called  upon 

Lush,  for  the  plaintiff — The  justices,  in  making  their  order  upon  a 
complaint  made  more  than  six  months  from  the  first  demand  and 
refusal,  acted  without  jurisdiction ;  for,  although  they  had  jurisdic- 
tion over  the  subject-matter,  it  appeared  in  the  course  of  the  inquiry 
•before  them  that  they  had  none  to  make  the  order.  [Cook-  r^ann 
BURN,  C.  J. — They  made  a  judicial  mistake  in  deciding  that  a  •- 
suflBcient  complaint  was  made  within  the  time  limited  by  sect  11  of 
Stat.  11  &  12  Vict.  c.  43:  the  principle  of  immunity  for  judicial  acts 
applies  to  this  case.  Hill,  J. — The  rule  is  laid  down  thus  in  Linford 
V.  Fitzroy,  13  Q.  B.  240,  247  (E.  C.  L.  E.  vol.  66):  '-The  broad  line 
of  distinction  is  this ;  that  unless  the  duty  of  the  magistrate  is  simply 
and  purely  ministerial,  he  cannot  be  made  liable  to  an  action  for  a 
mistake  in  doing  or  omitting  to  do  anything  in  the  execution  of  that 
duty,  unless  he  can  be  fixed  with  malice."  [CocKBURN,  C.  J. — It 
was  within  the  duty  of  the  justices  to  determine  the  question  which 
was  raised  in  this  case  before  them:  indeed  that  question  was  a 
matter  which  they  were  bound  to  decide.  Hill,  J. — K  anything  had 
been  done  under  the  order  it  might  be  different:  as  soon  as  an  invalid 
order  is  acted  upon  a  trespass  is  committed.]  The  point  as  to  juris- 
diction is  the  same  whether  the  order  is  acted  upon  or  not.  [Hill, 
J. — ^There  is  no  injuria  until  a  seizure  of  the  plaintiff's  goods  is  made 
in  execution  of  the  order.  Cockburn,  C.  J. — There  was  a  good  cause 
of  complaint  before  the  justices,  but  a  statute  of  limitations  prevented 
it  from  being  proceeded  upon.]  If  justices  decide  wrongly  as  to  their 
jurisdiction  they  are  liable  to  an  action  for  an  act  which  they  do  in 
consequence. 

Per  Curiam  (Cockburn,  C.  J.,  and  Hill,  J.). 

Judgment  for  the  defendants. 
L— 24 
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♦AKfti    *PEASE  and  Others  v.  HENRY  CHAYTOR,  Esqnire,  and 
^^J  Another.     Nov.Q. 

Chureh^ate,^^Z  O.  3,  c.  127,  s.  1.— Validity  of  rate  disputed.— Quaker.— Action 
agairisl  justices. — 11  dh  12  Vict.  c.  44,  ss.  I,  2. 

Declaration  against  jastioes  of  the  peace  alleged  that  the  plaintiflb  were  rated  to  a  charch. 
rate,  the  validity  of  which  rate  was  disputed  by  them  ;  that  they  were  summoned  for  non- 
payment of  the  rate;  that  at  the  hearing  before  the  defendants,  the  plaintiffs,  in  good  fajth 
disputing  the  validity  of  the  rate,  gave  the  defendants  notice  thereof:  yet  the  defendants,  sot 
aoting  boB4  fide  in  the  belief  that  they  were  acting  in  conformity  to  law,  and  when  they  well 
knew  that  they  had  not  jurisdiction  to  proceed,  made  an  order  for  payment  of  the  rate,  which 
order  was  afterwards  quashed,  and  issued  their  warrant  of  distress,  by  virtue  of  which  the 
goods  of  the  plaintiffs  were  distrained.  Plea,  as  to  the  distraining  of  the  goods  of  the  plain- 
tiffs ;  that  the  warrant  was  issued  on  the  application  of  the  churchwardens,  and  executed  by 
their  direction  as  well  as  by  the  command  of  the  defendants  ,*  and  that  the  plaintiffs  afterwards 
recovered  judgment  in  replevin  against  the  churchwardens.     Upon  demurrer,  held, 

1.  That  the  allegations  in  the  declaration  sufficiently  showed  that  the  defendants  knew  that 
the  validity  of  the  rate  was  bonft  fide  disputed,  and  that  proper  notice  thereof  was  given  to 
them ;  and  therefore,  by  the  proviso  te  sect  7  of  ctat.  58  G.  3,  c.  127,  they  acted  without  joris- 
dietion  in  making  the  order  and  warrant 

2.  The  action  was,  therefore,  by  sect.  2  of  stat  11  A  12  Vict  c.  44,  maintainable  wiHioiit 
proof  of  malice  and  want  of  reasonable  and  probable  cause. 

'i.  SembUf  per  Blackburn,  J.  If  the  defendants  acted  erroneously  under  the  belief  that  tfas 
validity  of  the  rate  was  not  bon&  fide  disputed,  the  action  would  be  within  sect  1  of  stat  11 
A  12  Viot  0.  44. 

4.  The  proviso  in  sect  7  of  stat  53  G.  3,  c.  127,  which  takes  away  the  jurisdiction  of  jnt- 
tioes  where  the  validity  of  the  rate  is  bon&  fide  disputed,  extends  to  Quakers. 

The  first  count  of  the  declaration  (dated  27th  June,  1869)  alleged 
that  the  defendants  were  two  justices  of  the  peace  for  the  county  of 
Durham,  and  the  plaintiflFs  were  lessees  and  occupiers  of  a  colliery  and 
premises  in  the  chapelry  of  St.  Helen's,  Auckland,  in  the  said  county, 
and  the  plaintiflfe,  by  a  certain  name  or  style,  that  is  to  say  "  Joseph 
Pease  and  others,  or  Company,  owners  of  St.  Helen's  Colliery,"  were 
rated  to  a  church-rate  for  the  said  chapelry,  in  a  certain  sum,  that  is 
to  say,  61.J  the  validity  of  which  rate  was,  at  the  time  of  the  making  of 
*A5Q1  ^^*^'   *       ^^^^  thence   hitherto   has   been  and  still  is. 

-'  disputed  by  the  plaintiffs ;  that  the  plaintiffs  were  summoned 
to  answer  a  complaint  that  they  had  refused  to  pay  the  sum  of  8Z.  5s. 
4rf.,  being  the  amount  of  the  said  sum  of  81.,  together  with  another 
sum  of  5«.  M.f  to  which  the  plaintifiS  had  also  been  rated  in  like 
manner  as  aforesaid  to  the  said  ehurch-rate,  the  validity  of  which 
they  disputed;  that  they,  by  their  agent,  attended  pursuant  to  the 
summons,  and  the  hearing  of  the  coraplaiat  was  adjourned  to  the  6th 
January,  A.  D.  1859,  and  upon  that  day  they  again  attended  by  their 
agent  before  the  defendants,  and  the  matters  of  the  complaint  were 
then  entered  into  and  heard  by  the  defendants,  "And  the  plaintiffs 
say,  that  at  the  time  of  the  hearing  of  the  matters  of  the  said  com- 
plaint, they  the  plaintiffs  in  good  faith,  truth,  and  sincerity,  disputing 
and  intending  to  dispute  the  validity  of  the  said  rate,  upon  the  hear- 
ing of  the  said  complaint  by  their  said  agent,  gave  to  the  defendants, 
then  being  and  and  acting  as  such  justices  as  aforesaid,  notice,  that 
they  the  plaintiffs  disputed  the  validity  of  the  said  rate,  and  required 
the  defendants,  as  such  justices  as  aforesaid,  to  forbear  from  and  not 
to  give  judgment  in  respect  of  the  matters  of  the  said  complaint. 
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And  the  plaintiffs  further  say  that,  upon  the  said  hearing  of  the  said 
complaint  by  the  defendants  as  such  justices  as  aforesaid,  there  was 
not  evidence  given  to  or  before  the  defendants  that  they  the  plaintiffs 
did  not,  in  fact  or  in  good  faith,  dispute  the  validity  of  the  said  rate, ' 
or  that  they  did  not  give  such  notice  to  the  defendants  as  aforesaid. 
Yet  the  plaintiflfe  in  fact  further  say  that  the  defendants  afterwards ; 
and  not  acting  bonS  fide  in  the  belief  that  they  were  acting  as  such 
justices  as  aforesaid,  or  that  they  were  acting  in  conformity  to  r^oor^ 
*law,  but  wilfully,  wrongfully,  and  of  set  purpose  disregard-  *- 
ing  the  said  notice,  and  the  duty  of  the  defendants  as  such  justices  as 
aforesaid,  and  knowingly  and  wilfully  disregarding  and  disobeying 
the  statute  in  such  case  made  and  provided,  and  wrongfully  and 
oppressively,  and  contrary  to  law,  assuming  to  act  as  such  justices  as 
aforesaid  in  the  matters  of  the  said  complaint  when  they  had  not,  and 
when  they  well  knew  they  had  not,  jurisdiction  to  proceed  further 
thereupon,  or  to  make  or  give  any  order,  direction,  or  judgment  upon 
the  said  matters  of  the  said  complaint,  and  notwithstanding  such  dis- 

Suting  by  the  now  plaintiffs,  and  such  notice  thereof  to  them  the 
efendants  given  as  aforesaid ;  proceeded  to  give,  and  did  give,  judg- 
ment in  respect  of  the  matters  of  the  said  complaint,  and  did  then 
make  a  certain  order  in  writing,  under  the  hands  and  seals  of  them 
the  defendants,  for  the  payment  by  the  plaintiffs  of  the  said  sum 
of  8L,  together  with  a  sum  of  money  for  costs,  in  which  order 
the  plaintifife  were  described  by  the  name  or  style  of  '  Joseph  Pease 
and  others,  owners  of  Saint  Helen's  Colliery ;'  and  which  said  order 
by  the  defendants  so  made  as  aforesaid  was  as  follows."  [The  order 
was  set  out,  dated  the  6th  January,  1859.]  That  the  said  order  was 
removed  into  this  Court  by  certiorari,  and  before  the  commencement 
of  this  suit  was  quashed.  "  That  after  the  making  of  the  said  order 
by  the  defendants  so  made  unlawfully  and  without  jurisdiction  as 
aforesaid,  and  before  the  removal  thereof  into  the  said  Court  here  as 
aforesaid,  the  defendants,  having  notice  of  the  premises  aforesaid, 
and  that  the  said  order  was  null  and  void,  and  of  no  force  or  effect  in 
law,  and  that  they  the  defendants,  as  such  justices  as  aforesaid,  had 
no  jurisdiction,  power,  or  authority  to  act  further  in  the  *mat-  rtoa-t 
ters  of  the  said  complaint  as  aforesaid,  and  no  jurisdiction,  *- 
power,  or  authority  by  distress  and  sale  of  the  goods  of  the  plaintifBs 
or  otherwise  howsoever  to  levy  the  said  sums  of  money  by  the  said 
order  of  the  defendants,  so  wrongfully  and  unlawfully  ordered  to  be 
paid  by  the  plaintiffs  as  aforesaid.  Yet  the  plaintiffs  in  fact  further 
say  that  the  defendants  further,  wilfully,  wrongfully,  and  unlawfully 
assuming  to  act  as  such  justices  as  aforesaid,  and  for  the  purpose  of 
unlawfully  and  wrongfully  levying  the  amount  of  the  said  sums  of 
money  in  and  by  the  said  order  so  unlawfully  and  wrongfully  ordered 
to  be  paid  as  aforesaid  by  distress  and  sale  of  the  goods  of  the  plain- 
tiff, by  their  warrant  under  the  hands  and  seals  of  them  the  defend- 
ants, and  directed  to  the  constable  of  West  Auckland  and  all  other 
peace  officers  in  the  said  county  of  Durham,  did  wrongfully  and  un- 
lawfully command  the  said  constable  and  peace  officers  in  Her  said 
Majesty's  name  forthwitt  to  make  distress  of  the  goods  and  chattels 
of  the  plaintiffs,  who  were  therein  described  as  Joseph  Pease  and 
others,  and  which  said  warrant  of  the  defendants  was  and  is  in  these 
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words."  [The  warrant,  which  was  set  out,  was  dated  the  8d  February, 
1859,  and  described  the  plaintiflFs  as  "Joseph  Pease  and  others, 
owners  of  St.  Helen's  Colliery,  in  the  said  county,  being  persons 
'commonly  called  Quakers."]  "And  by  virtue  of  which  said  warrant 
of  the  defendants  so  wrongfully  and  unlawfully  made  and  issued,  and 
delivered  to  the  said  constable  and  peace  ofBcers  as  aforesaid,"  divers 
of  the  cattle,  goods,  and  chattels  of  the  plaintiffs  were  unlawfully  and 
wrongfully  seized,  taken,  and  distrained,  whereby  the  plaintife  were 
obliged  to  apply,  and  did  apply  for  and  obtain,  a  writ  of  certiorari  to 
*fl691  remove  the  said  order  into  this  Court,  and  were  also  *obliged 
-'  to  apply  and  did  apply  for  and  obtain  a  rule  to  quash  the  said 
order,  and  were  also  obliged  to  cause  the  said  order  to  be.  and  the 
same  was,  accordingly  quashed ;  and  the  plaintiff  were  put  to  and 
incurred  great  expenses,  costs,  and  charges,  &c. 

Second  plea,  to  so  much  of  the  causes  of  action  in  the  first  count 
of  the  declaration  mentioned  as  relates  to  or  were  occasioned  by  the 
seizing,  taking,  and  distraining  of  the  cattle,  goods,  and  chattels  of 
the  plaintiffs  as  in  the  said  count  mentioned :  the  defendants  say  that 
the  said  warrant  by  virtue  of  which  the  said  cattle,  goods,  and  chattels 
were  so  seized,  taken,  and  distrained  was  applied  for  and  was  issued 
on  the  application,  at  the  instance  and  on  the  behalf  of  D.  Y.  and 
T.  S.,  then  being  the  churchwardens  of  the  said  chapelry,  and  the 
said  warrant  was  executed,  and  the  said  cattle,  goods,  and  chattels 
were  so  seized,  taken,  and  distrained,  by  and  by  the  direction  and 
order  and  on  the  behalf  of  the  said  D.  V.  and  T.  S.,  as  well  as  by  the 
command  of  the  defendants.  And  the  defendants  further  say  that, 
after  the  cattle,  goods,  and  chattels  were  so  seized,  taken,  and  dis- 
trained, the  plaintiff  commenced  and  levied  a  plaint  or  action  of 
replevin  in  the  county  court  of  Durham,  holden  at  Bishop  Auckland, 
in  the  said  county,  against  the  said  D.  V.  and  T.  S.,  for  and  in  respect 
of  the  said  seizing,  taking,  and  distraining  of  the  said  cattle,  goods, 
and  chattels,  and  the  damages  thereby  occasioned  to  the  plaintifl^ 
and  thereupon,  by  virtue  of  certain  process  issued  out  of  and  by  the 
last-mentioned  court,  the  said  cattle,  goods,  and  chattels  were  re- 
plevied and  redelivered  to  the  plaintiflFs ;  and  such  proceedings  were 
thereupon  had  in  the  said  plaint  or  action  that  afterwards  it  was  con- 


»( 


663] 


sidered  in  and  by  the  last-mentioned  *court  that  the  plaintiflfe 


should  recover  against  the  said  D.  V.  and  T.  S.,  IZ.  ISs.  for  the 
said  seizing,  taking,  and  distraining  of  the  said  cattle,  goods,  and 
chattels  and  damages,  and  22.  3^.  4c/.  for  the  costs  and  charges  of  the 
plaintiff  in  and  about  the  last-mentioned  suit,  as  by  the  proceedings 
in  the  last-mentioned  Court  appears,  which  said  judgment  still  re- 
mains in  full  force  and  effect  and  not  in  the  least  reversed  or  made 
void. 

The  defendants  also  demurred  to  the  first  count. 

Demurrer  to  the  second  plea. 

Joinder  in  demurrers. 

Sindmarch,  for  the  plaintiffs. — Section  7  of  stat.  53  G.  3,  c.  127, 
which  gives  power  to  justices  of  the  peace  to  enforce  the  payment  of 
a  sum  not  exceeding  lOL  due  upon  a  church-rate,  contains  a  proviso 
'•  that  if  the  validity  of  such  rate,  or  the  liability  of  the  person  from 
whom  it  is  demanded  to  pay  the  same,  be  disputed,  and  the  party  dis- 
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puting  the  same  give  notice  thereof  to  the  justices,  the  justices  shall 
forbear  giving  judgment  thereupon,  and  the  person  or  persons  demand- 
ing the  same  may  then  proceed  to  the  recovery  of  their  demand, 
according  to  due  course  of  law,  as  heretofore  used  and  accustomed." 
The  effect  of  the  proviso  is  that,  as  soon  as  it  appears  that  there  is  a 
question  as  to  the  validity  of  the  rate,  the  summary  jurisdiction  is  at 
an  end.(a)  It  is  alleged  in  the  declaration  that,  at  the  hearing  of  the 
complaint,  the  validity  of  the  rate  was  bon4  fide  disputed  by  the  plain- 
tiffs, and  that  is  admitted  by  the  demurrer  to  the  declaration.  Con- 
sequently the  act  of  issuing  the  warrant  of  distress  upon  the  goods  of 
the  plaintifl&  was  not  an  act  done  by  *the  justices  in  the  execu-  ri^ooA 
tion  of  their  duty  with  respect  to  a  matter  within  their  jurisdic-  ^ 
tion,  which  is  protected,  if  not  done  maliciously  and  without  reasonable 
and  probable  cause,  by  sect.  1  of  stat.  11  &  12  Vict.  c.  44;  but  was  an 
act  done  by  them  in  a  matter,,  of  which  by  law  they  had  not  jurisdic- 
tion, and  therefore  the  action  lies,  by  sect.  2,  without  an  allegation  in 
the  declaration  that  the  act  was  done  maliciously  and  without  reason- 
able and  probable  cause.^  In  Leary  v.  Patrick,  15  Q.  B.  266  (E.  C.  L. 
R.  vol.  69),  there  was  a  conviction  by  justices,  adjudging  the  plaintiff 
to  pay  a  penalty,  but  silent  as  to  costs,  and.  a  distress  warrant  having 
issued  for  the  penalty  and  costs,  it  was  held  that  the  seizure  of  the 
plaintiff's  goods  was  an  excess  of  jurisdiction  for  which  an  action  of 
trespass  lay  under  sect.  2.  Lord  Campbell  said,  p.  272:  "Stat.  11  & 
12  Vict.  c.  44,  s.  2,  leaves  the  remedy  of  a  party  injured  the  same  as 
it  would  have  been  before  that  Act,  in  cases  in  which  justices  have 
acted  without  jurisdiction  or  have  exceeded  their  jurisdiction,  provided 
that  the  conviction  has  been  quashed  before  action."  In  Barton  v. 
Bricknell,  13  Q.  B.  398  (E.  C.  L.  R.  vol.  66),  a  conviction  of  the  plain- 
tiff directed  that  in  case  of  non-payment  of  a  penalty  and  costs,  if  there 
should  not  be  sufficient  distress,  the  plaintiff  should  be  set  in  the 
stocks :  after  his  goods  were  distrained,  the  conviction  was  quashed  on 
account  of  the  illegal  alternative  as  to  confinement  in  the  stocks ;  and 
it  was  held  that  the  defendant  was  protected  by  sect.  1  of  stat.  11  & 
12  Vict.  c.  44,  from  an  action  of  trespass  for  the  distress ;  but  the 
Judges  intimated  an  opinion  that,  if  the  plaintiff  had  been  put  in  the 
stocks  under  the  illegal  alternative,  an  action  would  have  lain.  [CocK- 
BURX,  C.  J. — That  point  *was  not  necessary  to  be  decided  in  r«ggK 
that  case.  I  am  inclined  to  think  that  sect.  1  goes  farther  than  •- 
the  Judges  there  thought.  Wightman,  J. — Section  1  applies  when 
the  justice  acts  within  his  jurisdiction,  but  irregularly :  section  2  when 
he  acts  without  jurisdiction,  or  in  excess  of  his  jurisdiction.]  Sect,  1 
applies  where  a  justice  convicts  a  person  without  any  evidence  of  the 
offence  charged.  Sommerville  v,  Mirehouse,  3  L.  T,  N;  S.  294,(ft)  will 
be  cited  for  the  defendants.  In  that  case,  upon  a  complaint  to  justices 
for  non  payment  of  a  church-rate,  it  was  contended  that,  there  having 
been  two  demands  of  the  rate,  the  first  more  than  six  months  before 
the  complaint,  the  cause  of  complaint  was  at  an  end  when  that  demand 
was  made;  but  the  justices  held  that  the  second  demand,  which  was 
made  within  six  months,  might  be  relied  on  as  the  ground  of  com- 
plaint, and  made  an  order  for  payment.     The  order  having  been 

(a)  Soe  Ricketts  r.  Bodenham,  4  A.  A  E.  433,  443  (£.  C.  L.  R.  yol.  31). 
{b)  Reported  supra,  p.  652. 
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quashed,  this  Court  held  that  an  action  against  the  justices  was  not 
maintainable,  seeing  that  it  was  within  their  duty  to  determine  the 
question  whether  there  was  a  complaint  within  six  months.  [Cock- 
burn,  C.  J. — In  this  case  the  justices  would  have  to  decide  whether 
the  notice  that  the  validity  of  the  rate  was  disputed  was  given  bona 
fide.]  Upon  the  pleadings  it  is  admitted  that  there  was  a  dispute. 
[Blackburn,  J. — Tliere  is  no  averment  in  the  declaration  negativing 
that  the  justices  adjudicated  on  the  ground  that  they  did  not  believe 
that  the  notice  was  bona  fide  given.]  That  would  come  from  the  de- 
fendants by  way  of  plea.  The  judgment  of  the  justices,  that  notice 
was  not  given  bonS  fide,  would  not  be  conclusive.  [Blackburn,  J. 
— But  it  would  bring  the  case  within  sect.  1  of  stat.  11  &  12  Vict.  c. 

*6661  ^'  *^^  *^^^  ^^  ^^*  ^^  ^^^^'  ^'  *^^^^  *^^^  count  charge  more 
-'  than  that  the  defendants,  without  reasonable  and  probable 
cause,  believed  that  there  was  no  bonS  fide  dispute  ?]  The  declaration 
negatives  everything  which  would  show  that  there  was  not  a  boni 
fide  dispute,  and  therefore  the  issuing  the  warrant  was  without  juris- 
diction. 

Secondly,  it  will  be  said  that  the  warrant  of  distress  was  issued 
against  the  plaintif&  as  Quakers,  and  therefore  the  proceeding  was 
under  stat.  7  &  8  W.  3,  c.  34,  s.  4.  But  the  order  does  not  state  that 
the  plaintiiBFs  were  Quakers ;  and  further,  stat.  53  G.  3.  c.  127,  s.  7, 
applies  to  Quakers.  In  Backhouse,  app.,  The  Churchwardens  of 
Bishopwearmouth,  resps.,  9  C.  B.  N.  S.  315  (E.  C.  L.  R.  vol.  99),  on 
a  case  stated  for  the  opinion  of  the  Court  of  Common  Pleas,  it  was 
held  that,  when  a  Quaker  was  summoned  before  justices,  under  stat.  7 
&  8  W.  3,  c.  34,  s.  4,  for  non-payment  of  church-rate,  if  he  bonS  fide 
disputed  the  validity  of  the  rate  the  jurisdiction  of  the  justices  was 
taken  away  by  stat.  53  G.  3,  c.  127,  s.  7.  [He  did  not  argue  in  sup- 
port of  the  demurrer  to  the  second  plea.] 

Heath,  for  the  defendants. — First,  stat.  53  G.  3,  c.  127,  gives  the 
justices  a  general  jurisdiction  for  enforcing  payment  of  a  sum  not 
exceeding  lOZ.,  due  upon  a  church-rate,  provided  the  validity  of  the 
rate  or  the  liability  of  the  person  from  whom  it  is  demanded  be  not 
disputed.  In  this  case  the  justices  must  have  determined  that  the 
validity  of  the  rate  was  not  bonS  fide  disputed,  and  therefore,  by  sect. 
1  of  stat.  11  &  12  Vict.  c.  44,  the  declaration  ought  to  have  alleged 
that  the  acts  which  are  the  causes  of  action  were  done  maliciously  and 


* 


667] 


*without  reasonable  and  probable  cause.     [He  cited  Tozer  v. 


Child,  in  error,  7  E.  &  B.  377  (E.  C.  L.  R.  vol.  90),  Garnett  v. 
Ferrand,  6  B.  &  C.  611  (E.  C.  L.  R.  vol.  13),  Hamond  v.  Howell,  1 
Mod.  184,  2  Mod.  218,  there  cited,]  The  statements  in  the  declaration 
are  not  equivalent  to  such  an  allegation. 

Secondly.  No  action  lies  against  justices  for  a  judicial  act  done  by 
them  in  the  execution  of  their  office  within  their  general  jurisdiction; 
that  is,  in  a  case  where  they  had  jurisdiction  at  the  commencement 
of  the  proceeding :  The  Marshalsea  Case,  10  Rep.  68  b,  76  a,  Bush- 
eirs  Case,  Yaugh.  135.  138,  139,  T.  Jones  13,  15,  per  Vaughan,  C.  J. 
In  Ackerley  v,  Parkinson,  3  M.  &  S.  411  (E.  C.  L.  R.  vol.  30),  where 
the  defendant,  as  vicar-general  of  the  bishop,  had  excommunicated 
the  plaintiff*  for  not  taking  upon  him  administration  of  an  intestate's 
effects,  and  the  citation  by  which  the  plaintiff*  was  cited  was  void,  and 
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the  proceedings  thereupon  had  been  set  aside,  and  there  was  no 
malice ;  the  subject-matter  of  the  judgment  being  within  the  defend- 
ant's jurisdiction,  it  was  held  that  no  action  would  lie.  [Wightman, 
J. — In  that  case  the  defendant  had  jurisdiction,  but  exercised  it  irreg- 
ularly and  erroneously.]  Barton  v.  Bricknell,  13  Q.  B.  393  (E.  C.  L. 
E.  vol  66),  decided  that,  though  the  warrant  was  informal,  yet,  if  the 
plaintiff  did  not  suffer  the  portion  of  the  sentence  which  was  illegal, 
he  could  not  maintain  an  action.  In  Sommerville  v.  Mirehouse,(a) 
the  order  must  have  been  quashed  on  the  ground  of  want  of  jurisdic- 
tion, though  it  appears  that  no  cause  was  shown  against  the  rule  for 
quashing  it.  [Blackburn,  J. — The  form  of  the  order  is  not  set  out 
in  the  declaration  in  that  case.  In  one  sense  there  was  want  of 
♦jurisdiction  in  the  justices  to  make  the  order;  but  if  the  cer-  r^gga 
tiorari  is  not  taken  away  it  is  not  necessary,  in  order  to  quash  ^ 
an  order,  that  want  of  jurisdiction  should  be  shown  on  the  face  of  the 
order.  Cockbubn,  C.  J. — It  is  sufficient  that  there  is  error  in  the 
proceeding.  In  Sommerville  v.  Mirehouse,  it  being  required  by  sect 
11  of  Stat.  11  &  12  Vict,  c,  43,  that  the  complaint  should  be  made 
within  six  months  from  the  time  of  the  demand,  the  justices  adjudi- 
cated that  there  was  a  complaint  within  that  time.  In  this  case,  by 
sect.  7  of  Stat.  53  G.  3,  c.  127,  the  jurisdiction  of  the  justices  is  taken 
away  under  the  particular  circumstance  of  the  validity  of  the  rate 
being  disputed ;  and  it  does  not  appear  that  the  justices  decided  that 
there  was  no  bon^  fide  dispute  as  to  the  validity  of  the  rate.] 

Thirdly.  The  defendants  did  not  proceed  under  stat.  6&Gr.  3,  c.  127. 
The  warrant  states  that  the  plaintiffs  were  Quakers,  and  it  is  not 
alleged  in  the  declaration  that  they  are  not  Quakers.  [Cockbubn, 
C  J. — It  is  rather  a  startling  proposition  that  Quakers  are  not  in  the 
same  position  as  other  subjects  of  the  realm  with  reference  to  the 
enactment  enabling  persons  summoned  before  justices  of  the  peace  for 
non-payment  of  church-rate  to  dispute  the  validity  of  the  rate.] 
Stat.  7  &  8  W.  3,  c.  34,  s.  4,  gave  a  summary  jurisdiction  to  enforce 
payment  of  church-rates  not  exceeding  lOZ.  against  Quakers,  and  in 
that  statute  there  is  no  such  proviso  as  in  sect.  7  of  stat.  53  G.  4,  c.  127. 
[Cockbubn,  C.  J. — The  Quaker  cannot  be  deprived  of  the  benefit  of 
Stat.  53  G.  3,  c.  127.  which  applies  to  all  the  subjects  of  the  realm, 
by  its  being  said  that  the  proceeding  is  taken  under  the  former  Act. 
The  two  statutes  are  inconsistent  with  each  other,  and  *there-  r^ooq 
fore  the  latter  repeals  the  former.  The  plaintiff  did  not  refuse  *- 
payment  of  the  rate  on  the  ground  of  scruple  of  conscience :  he  dis- 
puted the  validity  of  the  rate.]  It  is  submitted  that  the  two  statutes 
are  not  inconsistent.  And,  if  the  former  is  not  repealed,  the  ju&tices 
were  not  without  jurisdiction,  although  they  might  intend  to  act 
under  the  latter  statute.  [Blackbubn,  J. — In  Backhouse,  app..  The 
Churchwardens  of  Bishopwearmouth,  resps.,  9*  C.  B.  N.  S.  315  (E.  C. 
L.  R.  vol.  99),  the  order  for  payment  of  the  church-rate  was  made 
upon  the  appellant  as  a  Quaker ;  and  therefore  it  is  a  stronger  case 
than  the  present.]  The  Court  will  not  consider  itself  bound  by  that 
decision,  because  there  could  not  be  an  appeal  from  it.(6)    [Cockbubn, 

(a)  Beported  supra,  p.  652. 

(6)  See  Candlish  v.  Simpson,  antd,  p.  367,  per  Crompton,  J. 
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C.  J. — It  is  the  decision  of  a  Court  of  co-ordinate  jurisdiction,  and  if 
you  wish  it  to  be  reviewed  you  must  go  to  a  Court  of  error.] 

Fourthly.  The  action  was  brought  too  late.  By  stat.  53  G.  3,  c. 
127,  s.  12,  every  action  brought  "for  anything  done  in  pursuance 
of  this  Act"  ''shall  be  commenced  within  three  calendar  months  next 
after  the  fact  committed."  This  declaration  is  not  in  trespass  for 
seizing  and  taking  the  goods  of  the  plaintiff;  but  alleges  "  by.  virtue 
of  which  said  warrant  of  the  defendants,  so  wrongfully  and  unlawfully 
made  and  issued,"  the  goods  and  chattels  of  the  plaintiflfe  '  were 
unlawfully  and  wrongfully  seized,  taken,  and  distrained."  [Wight- 
man,  J. — The  declaration  may  now  be  in  case ;  though  formerly,  if 
the  justices  acted  without  jurisdiction,  it  would  have  been  in  trespass.] 
The  making  of  the  order  and  the  warrant  by  the  defendants  constitute 
the  cause  of  action  complained  of.  [He  cited  Theobald  v.  Cricbnaore, 
^QjQ^  1  B.  &  Aid.  227.]  [CocKBURN,  C.  J.— The  *making  of  the 
-'  order  and  the  warrant  were  only  an  inchoate  cause  of  action, 
which  was  not  complete  till  the  goods  of  the  plaintiiffs  were  seized.] 

Fifthly.  If  the  seizure  of  the  goods  of  the  plaintiffs  under  the  war- 
rant, although  not  expressly  alleged  to  have  been  done  by  the  defend- 
ants, is  the  cause  of  action,  the  plea  of  judgment  recovered  in  the 
replevin  suit  against  the  churchwardens,  who  were  concerned  jointly 
with  the  plaintiffs  in  that  seizure,  is  an  answer. 

Hindmarchf  in  reply. — The  order  should  have  shown  that  the  pro- 
ceeding was  against  a  Quaker,  if  the  justices  did  not  act  under  stat. 
58  G.  3,  c.  127.  As  to  the  action  being  too  late,  it  is  not  shown  on 
the  record  that  the  warrant  was  executed  and  the  costs  were  incurred 
■  more  than  three  months  from  the  commencement  of  the  action. 

CocKBURN,  C.  J. — I  am  of  opinion  that  the  declaration  is  good,  and 
that  the  demurrer  must  be  overruled. 

The  whole  question  turns  on  the  construction  of  stat.  53  G.  3,  c. 
127,  s.  7,  with  reference  to  the  facts  as  disclosed  in  the  declaration ; 
and  we  must  take  it  as  admitted  on  the  record  that,  upon  this  com- 
plaint against  the  plaintiflfe  for  non-payment  of  church-rate  coming  on 
to  be  heard  before  the  justices,  the  defendants,  the  plaintiflfe  bon^  fide 
disputed  the  validity  of  the  rate,  and  gave  the  necessary  notice  there- 
of to  the  justices;  that  the  justices,  being  satisfied  that  such  notice  was 
given  and  that  there  was  a  bonsl  fide  dispute  as  to  the  validity  of  the 
rate,  nevertheless  proceeded  to  adjudicate  on  the  complaint.  Juris- 
diction in  the  matter  of  enforcing  payment  of  church-rate,  as  regards 
all  the  subjects  of  the  Queen  generally,  was  given  to  justices  for 

♦6711    **^®  ^^®^  *^°^®  ^y  ^^^^'       ^'  ^'  ^*  ^^"^^  ^'  "^ '  ^^^  ^^  *^®  same 
.-'   section   follows   this   proviso.     (His  Lordship  read  it.)     The 

effect  of  this  enactment,  coupled  with  the  proviso,  is  to  give  jurisdic- 
tion to  justices  to  enforce  payment  of  church-rate,  by  issuing  their 
warrant  of  distress  upon  the  goods  of  the  party,  except  where  the 
validity  of  the  rate,  or  the  liability  of  the  person  from  whom  it  is 
demanded,  is  disputed,  and  the  party  gives  notice  thereof  to  the  just- 
ices. I  admit  that  the  question  whether  the  validity  of  the  rate  or 
the  liability  of  the  party  is  bonti  fide  disputed,  and  whether  notice  of 
the  intention  to  dispute  it  has  been  properly  given  to  the  justices,  is  a 
question  on  which  it  is  competent  for  them  to  adjudicate.  Such  an* 
answer  to  the  complaint  would  be  in  the  nature  of  a  plea  to  the 
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jurisdiction  of  the  Court,  and  therefore  within  the  competency  of  the 
Court  before  whom  that  plea  was  preferred  to  decide.  But  on  the 
demurrer  to  this  declaration,  it  must  be  taken  that  the  justices  had  no 
cause  to  believe  that  the  validity  of  the  rate  was  not  bonfi  fide  dis- 
puted ;  nor  was  there  any  ground  for  saying  that  due  notice  was  not 
given  to  them  of  the  intention  to  dispute  the  validity  of  the  rate. 
Therefore,  there  being  a  valid  plea  to  the  jurisdiction  of  the  Court, 
they  were  bound,  in  compliance  with  the  proviso  in  sect.  7,  to  forbear 
giving  judgment  upon  the  complaint,  and  were  in  the  same  position 
as  if  the  statute  which  gave  them  jurisdiction  had  never  passed:  in 
other  words,  they  were  deprived  of  jurisdiction  in  the  matter.  Not- 
withstanding, they  made  an  order  and  issued  their  warrant,  under 
which  the  plaintiff's  goods  were  seized ;  therefore  this  action  may  be 
maintained. 

WiGHTMAN,  J. — The  plaintiffs  in  their  declaration  *complain  r^^iTo 
that  the  defendants,  as  justices,  not  having  jurisdiction  so  to  do,  *■ 
issued  their  warrant  of  distress,  and  caused  the  goods  of  the  plaintiffs  to 
be  taken  for  payment  of  a  church-rate.  The  question  is  whether,  in 
issuing  their  warrant  and  so  causing  the  goods  of  the  plaintifis  to  be 
taken,  the  justices  acted  without  jurisdiction,  or  whether  they  had  juris- 
diction to  issue  their  warrant,  and  there  has  been  merely  a  want  of  form 
or  irregularity  in  the  proceeding,  which  would  make  it  necessary,  in 
order  to  maintain  an  action  against  them,  to  allege  that  the  act  was 
done  maliciously  and  without  reasonable  and  probable  cause.  It 
appears  to  me,  on  the  face  of  this  declaration,  that  though  in  the  first 
instance  the  defendants  had  jurisdiction  to  inquire  into  the  complaint 
made  by  the  applicants  for  a  warrant  of  distress  for  payment  of  the 
church-rate,  yet,  when  they  found  that  the  plaintiffi  bonfi  fide  intended 
to  dispute  the  validity  of  the  rate,  their  jurisdiction  from  that  time 
ceased,  and  they  ought  to  have  held  their  hands  and  forborne  from 
giving  judgment  in  the  case.  If  it  had  appeared  on  the*  face  of  the 
declaration,  or  might  be  inferred  by  reasonable  construction  from 
some  allegations  in  it,  that  they  had  reasonable  ground  for  believing 
that  the  plaintiffs  did  not  bonS  fide  dispute  the  validity  of  the  rate, 
the  question  might  have  been  different.  But  it  is  alleged  that  "the 
plaintiffs,  in  good  faith,  truth,  and  sincerity  disputing  and  intending 
to  dispute  the  validity  of  the  said  rate  upon  the  hearing  of  the  said 
complaint,"  gave  notice  that  they  disputed  the  validity  of  the  rate. 
Moreover,  it  is  alleged  that  the  defendants,  "  not  acting  bon^  fide  in 
the  belief  that  they  were  acting  as  such  justices  as  aforesaid,  or  that 
they  were  acting  in  conformity  to  law,"  '*and  when  *they  well  r+g^o 
knew  that  they  had  not  jurisdiction  to  proceed  further,"  ^ 
nevertheless  made  an  order  and  issued  their  warrant  of  distress. 
These  allegations  are  admitted  by  the  demurrer,  and  show  that  the 
justices  were  proceeding,  notwithstanding  they  knew  that  there  was 
a  bonS  fide  dispute  as  to  the  validity  of  the  rate.  Stat.  53  G.  3,  c. 
127,  s.  7,  under  which  the  proceedings  were  taken,  contains  a  prohi- 
bition against  their  so  proceeding,  and  therefore  they  acted  without 
jurisdiction  in  making  the  order  and  in  issuing  their  warrant ;  the 
act  was  coram  non  judice;  and,  consequently,  the  declaration  may  be 
supported,  without  an  allegation  that  the  warrant  was  issued  mali- 
ciously and  without  reasonable  and  probable  cause. 


Digitized  by 


Google 


673  PEASE  V.  CHAYTOR.    M.  T.  1861. 

Blackburn,  J. — I  am  also  of  opinion  that  judgment  on  the  de- 
murrer to  this  declaration  ought  to  be  given  for  the  plaintiff.  Juris- 
diction is  given  to  justices  of  the  peace  to  enforce  the  payment  of 
church-rates  by  sect.  7  of  stat.  53  G.  3,  c.  127,  unless  there  is  a 
dispute  as  to  the  validity  of  the  rate  or  the  liability  of  the  person 
from  whom  it  is  demanded  to  pay  it,  and  notice  thereof  be  given  to 
them.  It  appears  sufficiently  upon  the  face  of  this  declaration  that 
there  was  a  bona  fide  dispute  as  to  the  validity  of  the  rate,  and  that 
notice  thereof  was  given  to  the  justices  by  the  party  disputing  the 
same,  and  therefore,  according  to  the  terms  of  the  proviso  in  that 
section,  they  ought  to  have  forborne  giving  judgment.  There  might 
be  a  case  in  which,  though  there  was  a  bonfi  fide  dispute,  the  justices 
erroneously  came  to  the  conclusion  that  there  was  no  bona  fides  and 
that  a  dispute  did  not  exist,  and  then  proceeded,  notwithstanding 
*6741  ^^®^^  j^^^diction  was  taken  away.  In  such  a  *ca8e  I  should 
-'  think  that  their  judgment  would  be  void,  because  in  fact  a 
dispute  did  exist.  But  I  should  also  think  that,  if  they  adjudicated 
under  a  belief  that  a  dispute  did  not  exist,  they  would  be  acting  in 
the  execution  of  their  duty  as  justices  with  respect  to  a  matter  within 
their  jurisdiction,  and  consequently  would  be  entitled  to  the  qualified 
protection  of  sect.  1  of  stat.  11  &  12  Vict.  c.  44,  viz.,  that  in  an  action 
brought  against  them  it  should  be  alleged  and  proved  that  the  act 
was  done  maliciou^  and  without  reasonable  and  probable  cause. 
At  one  time  I  doubted  how  the  allegations  in  this  declaration,  which 
is  of  unnecessary  length  and  prolixity,  were  to  be  understood ;  but  I 
now  agree  with  my  brother  Wightman  that  those  allegations,  as 
admitted  on  the  demurrer,  must  be  read  as  asserting,  not  that  the 
justices  did  not  believe,  though  wrongly,  that  there  was  a  bona  fide 
dispute  as  to  the  validity  of  the  rate,  but  that  they,  knowing  that 
there  was  such  a  bon^  fide  dispute,  disregarded  it  and  went  on  to 
adjudicate.  *  Therefore  they  proceeded  without  jurisdiction,  and  are 
liable  to  this  action. 

Judgment  for  the  plaintiff  on  the  demurrer  to  the  declara- 
tion. 

Judgment  for  the  defendants  on  the  demurrer  to  the  plea. 


^r^^pj.   *In  the  matter  of  a  plaint  between  ANN  WEBB  YOUNG 
.  ^'^J       and  The  BROMPTON,  CHATHAM,  GILLINGHAM  and 
EOCHESTER  Waterworks  Company  (limited).    Nov.  18. 

County  CottW.— 19  db  20  Vict,  c.  108,  ss.  39,  70.— Stay  of  Action.—Bond. —Corpora- 

iion. 

By  stat.  19  A  20  Vict.  o.  108,  8.  30,  in  certain  eaaes,  if  a  defendant  objects  to  the  action 
being  tried  in  the  County  Court,  and  gives  secnrity  to  be  approved  of  by  the  registrar,  the 
action  shall  be  stayed ;  and  by  sect.  70  "  such  seourity  shall  be  at  the  cost  of  the  parly  giriiig 
it,  and  in  the  form  of  a  bond,  with  sureties  to  the  other  party :"  and  in  the  form  given  in  the 
Schedule  of  Forms  to  the  Rules  of  Practice  of  the  County  Courts,  the  bond  purports  to  be 
executed  by  the  party  and  two  sureties :  Hold, 

1.  That  the  registrar  could  not  decline  to  approve  a  bond,  on  the  ground  thai  the  deftndaat 
was,  by  law,  incompetent  to  execute  a  bond. 
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2.  That  where  the  defendants  were  an  incorporated  joint  stock  Company,  limited,  it  was 
within  the  scope  of  their  general  authority  to  ezeeute  such  a  bond. 

In  this  Term  (November  2d),  Prentice  obtained  a  rule  calling  upon 
tbe  plaintiff  and  the  Registrar  of  the  County  Court  of  Kent,  holden  at 
Rochester,  to  show  cause  why  the  registrar  should  not  approve  and 
receive,  as  of  the  1st  November,  the  bond  tendered  to  him  by  the  de- 
fendants, under  stat.  19  &  20  Vict.  c.  108,  s.  39. 

It  appeared  from  the  affidavits  that,  on  the  23d  October,  1861,  a 
plaint  was  entered  by  the  plaintiiBF  in  the  said  County  Court  against 
the  defendants  for  the  sum  of  50Z.,  for  damages  sustained  by  the  plain- 
tiff through  the  negligence  of  the  defendants.  The  defendants  objected 
to  the  action  being  tried  in  the  County  Court,  and,  in  pursuance  of 
Stat.  19  &;  20  Vict,  c.  108,  s.  39,  gave  the  notice  required  by  rule  134 
of  "The  rules  and  orders  for  regulating  the  practice  of  *the  r^^^ft 
County  Courts,  and  forms  of  proceeding  therein."(a)  On  the  L 
day  appointed  bv  the  registrar  for  the  execution  of  the  bond,  the 
attorney  for  the  defendants  tendered  to  the  registrar,  for  his  approval, 
a  bond  in  the  form  set  forth  in  the  "  Schedule  of  Forms  to  the  rules 
of  practice  of  the  County  Courts,  No.  31,"(^)  under  the  common  seal 
of  the  Company,  and  executed  by  the  two  parties.  It  was  admitted 
that  the  sureties  were  sufficient ;  but,  no  specific  power  in  the  act  of 
incorporation  of  the  Company  enabling  the  directors  to  give  the  bond 
tendered  being  shown,  the  registrar  declined  to  approve  the  bond,  on 
the  following  grounds :  1st,  that  the  Company  could  not  give  such  a 
bond ;  2dly,  that  money  might  be  deposited ;  and  3dly,  that  the  de- 
fendants had  their  remedy  by  certiorari,  and  consequently  were  not 
damnified  by  his  refusal. 

G,  Denman  and  F.  Russell  showed  cause  for  the,  registrar. — One  of 
the  courses  which  a  defendant  objecting  to  the  action  being  tried  in 
the  County  Court  may  take,  in  order  to  remove  it,  is  prescribed  by 
Stat.  19  &  20  Vict.  c.  108,  s.  39,  which  enacts  that,  "  if  in  anv  action 
of  tort  the  plaintiff  shall  claim  a  sura  exceeding  6Z.,  ....  and  the  de- 
fendant shall  give  security,  to  be  approved  of  by  the  registrar,  for  the 
amount  claimed,  and  the  costs  of  trial  in  one  of  the  superior  Courts 
of  common  law,  not  exceeding  in  the  whole  the  sum  of  160Z.,  all  pro- 
ceedings in  the  County  Court  in  any  such  action  shall  be  stayed."  By 
sect.  70,  **  Where  by  this  Act,  or  any  Act  relating  to  the  County 
Courts,  a  party  is  required  to  give  security,  such  security  shall  be  at 
the  cost  of  the  party  giving  it,  and  *in  the  form  of  a  bond,  with  ritorr» 
sureties,  to  the  other  party."  But  this  latter  section  applies  *■ 
only  to  cases  in  which  the  party  is  capable  of  executing  a  bond.  An- 
other course  is  open  to  the  defendants  under  sect.  71,  which  enacts, 
that  "  where  by  this  Act,  or  any  Acts  relating  to  the  County  Courts, 
a  party  is  required  to  give  security,  he  may  in  lieu  thereof  deposit 
with  the  registrar"  *'  a  sum  equal  in  amount  to  the  sum  for  which  he 
would  be  required  to  give  securitv."  The  defendants  in  this  case 
could  not  give  a  valid  bond,  and  therefore  the  proper  course  for  re- 
moving the  cause  was  by  depositing  a  sum,  under  sect.  71.  A  form 
of  bond  is  given  in  the  "  Schedule  of  Forms  to  the  Rules  of  Practice 
of  the  County  Courts,  No.  31."     But  the  statute  does  not  contemplate 

(a)  See  Pollock's  Practice  of  the  County  Courts,  4th  ed.,  App.  to  Part  I.,  p.  84. 
\b)  See  Id.  p.  108. 
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a  bond  being  executed  by  defendants  who  are  not  at  liberty  to  bind 
themselves.  It  would  not  be  fair  on  the  sureties  to  take  such  a  bond, 
and  the  registrar  would  be  liable  to  the  plaintiff  if  he  took  a  bond  not 
according  to  the  statute.  [Blackburn,  J. — If  the  taking  of  the  bond 
was  bond  fide  he  would  incur  no  liability.]  A  corporation  can  only 
execute  a  bond  when  it  is  within  the  scope  of  their  general  authority. 
[They  cited  Hill  v.  The  Manchester  and  Salford  Waterworks  Company, 
5  B.  &  Ad.  366  (E.  C.  L.  R.  vol.  27).]  [Blackburn,  J.— In  that  case 
the  bond  was  given  for  money  borrowed.  Why  does  the  fact  of  the 
party  being  a  corporation  prevent  them  from  executing  this  bond  ? 
A  certiorari  to  remove  an  indictment  against  a  corporation  is  granted 
upon  the  corporation  entering  into  a  bond  under  its  corporate  seal. 
The  words  in  sect.  70,  "  the  party  giving  it,"  viz.,  the  bond,  mean  the 
party  to  the  action.  Cockburn,  C.  J. — This  bond  is  necessary  for  the 
*ft'7ftl  defence  of  the  corporation,  assuming  the  case  is  a  *proper  one 
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to  be  firied  in  a  superior  Court.     If  the  party,  being  a  pauper 


or  insolvent,  proposes  to  give  a  bond  with  sufficient  sureties,  the 
registrar  would  be  bound  to  receive  it,  only  he  would  inquire  more 
vigilantly  into  the  sufficiency  of  the  sureties.  WjjGHTMAN,  J. — Other- 
wise a  pauper  could  not  remove  a  cause  from  the  County  Court.  Sup- 
pose an  action  against  a  minor,  who  would  not  be  liable  on  the  bond, 
still  sect.  70  says  that  "  the  party"  shall  give  a  bond.  CocKBurn,  C.  J. 
— If  a  defendant  is  incompetent  to  execute  a  bond,  would  not  a  bond 
executed  by  the  sureties,  the  principal  not  being  a  party  to  it,  be  suffi- 
cient? Blackburn,  J. — Corporations  are  depriv^  of  the  benefit  of 
being  examined  upon  interrogatories  by  an  oversight  in  stat.  1  Will. 
4,  c.  22,  because  a  corporation  cannot  take  an  oath;  but  there  is 
nothing  in  stat.  19  &  20  Vict.  c.  108  to  exclude  corporations  from  the 
benefit  of  that  Act.] 

C.  O.  Addison  appeared  for  the  plaintiff,  but  did  not  argue. 

Prentice  was  not  heard  in  support  of  the  rule. 

CocKBURN,  C.  J. — Under  stat.  19  &  20  Vict.  c.  108,  the  registrar 
has  only  to  see  that  a  bond  is  executed  by  the  party  to  the  action  with 
sufficient  sureties.  Further,  I  think  that  the  execution  of  this  bond 
was  within  the  scope  of  the  general  power  of  the  corporation. 

WiQHTMAN  and  Blackburn,  Js.,  concurred.         Rule  absolute. 


^^-Q-,    *The  QUEEN  v.  The  Burial  Board  for  the  Parishes  of  ST. 
^^^-1       JOHN,  WESTGATE,  and  ELSWICK,  in  the  Borough 
and  County  of  NEWCASTLE  UPON  TYNE.     Nov.  20. 

18  <&  19  Vict,  c,  128,  s.  IS.— -Closed  burial-ground.— Repair. 

Stat.  18  A  19  Vict  c.  128,  s.  18,  which  enacts  that,  in  erery  case  in  which  any  order  in 
ooancil  is  issaed  for  the  discontinaance  of  barials  in  any  churchyard  or  burial -ground,  the 
Burial  Board  or  Churchwardens  shaU  maintain  such  churchyard  or  hurial-ground  of  any 
parish  in  decent  order,  and  also  do  the  necessary  repair  of  the  walls  and  other  fences  thereof, 
and  the  expenses  shall  be  repaid  by  the  overseers,  upon  the  certificate  of  the  Burial  Bosrd  or 
Churchwardens,  out  of  the  poor-rate  of  the  parish  or  place  in  which  such  churchyard  or 
burial-ground  is  situate,  unless  there  shall  he  some  other  fund  legally  chargeable  with  each 
expenses,  does  not  apply  to  a  burial -ground  whioh  is  not  a  burial-ground  of  any  pari«b,  but 
is  the  property  of  private  persons. 
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Mandamus  to  the  Burial  Board  for  the  parishes  of  St.  John,  West- 
gate,  .and  Elswick,  in  the  borough  and  county  of  Newcastle  upon 
Tyne.  The  writ  recited  that,  on  the  18th  February,  in  the  year  of 
our  Lord  1854,  being  after  the  passing  of  stat.  16  &  17  Vict.  c.  134, 
entitled  "  An  Act  to  amend  the  laws  concerning  the  burial  of  the  dead 
in  England  beyond  the  limits  of  the  metropolis,  and  to  amend  the  Act 
concerning  the  burial  of  the  dead  in  the  metropolis,"  it  appeared  to 
Her  Majesty  in  council,  upon  the  representation  of  one  of  the  princi- 
pal Secretaries  of  State,  that,  for  the  protection  of  the  public  health, 
burials  in  a  certain  burial-ground  called  St.  Paul's  Churchyard,  situate 
and  being  in  the  township  of  Westgate,  in  the  borough  and  county 
of  Newcastle  upon  Tyne,  should  be  wholly  discontinued,  and  Her 
Majesty  thereupon  did,  by  the  advice  of  her  privy  council,  in  due 
form  of  law  order  that,  after  a  *time  mentioned  in  the  said  r#/>oQ 
order,  and  long  since  elapsed,  that  is  to  say  the  1st  May,  1854,  •- 
burials  in  the  said  burial-ground  should  be  wholly  discontinued. 
That  all  things  had  been  done  and  happened  which  were  necessary  to 
be  done  and  to  happen  in  order  to  authorize  and  empower  Her 
Majesty  to  make  the  same  order,  and  to  oblige  all  persons  whom  it 
might  concern  in  that  behalf  to  discontinue  to  bury  in  the  said 
burial-ground  after  the  1st  May,  1854,  and  to  make  the  same  order 
binding  and  effectual  to  all  intents  and  purposes.  That  the  township 
of  Westgate  and  the  township  of  Elswick  respectively  were  places 
having  separate  overseers  and  maintaining  their  own  poor  and  were 
townships  for  which  and  for  the  parish  of  St.  John,  such  joint  Burial 
Board  as  aforesaid  had  been  formed  by  the  name  of  the  Burial  Board 
for  the  parishes  of  St.  John,  Westgate,  and  Elswick,  in  the  borough 
and  county  of  Newcastle  upon  Tyne ;  and  the  said  township  of  West- 
gate  is  the  township  and  place  described  in  the  name  by  which  the 
said  Burial  Board  is  so  incorporated  as  the  parish  of  Westgate.  That 
the  said  burial-ground  at  the  time  of  the  making  of  the  order  and 
always  was  a  burial-ground  to  which,  according  to  the  true  intent  and 
meaning  of  the  said  Act  of  Parliament,  the  order  extended ;  and  that 
the  said  burial-ground  was  not  a  burial-ground  of  Quakers  or  Jews 
within  sect.  2.  That  such  burial-ground  was  the  property  of  certain 
private  persons,  and  the  same  was  expressly  mentioned  in  such  order. 
That  the  said  burial-ground  was  not  a  cemetery  within  sect.  5.  That, 
since  the  making  of  the  order,  burials  in  the  said  burial-ground  had 
been  discontinued  in  obedience  to  the  order.  That,  at  the  *time  r*ftoi 
of  the  making  of  the  order,  there  were,  and  thence  continually  *- 
hitherto  had  been,  and  still  were,  certain  walls  and  other  iences  of 
and  belonging  to  the  burial-ground.  That  the  burial-ground  was  not, 
and  for  a  long  time  had  not  been,  in  decent  order.  That  the  walls 
and  fences  of  the  burial-ground  were,  and  for  a  long  time  had  been, 
out  of  repair,  and  did  require,  and  for  a  long  time  had  required, 
certain  necessary  repair.  That  there  were  not,  and  never  had  been, 
any  churchwaraens  or  churchwarden  chargeable  under  the  said 
Act  or  otherwise,  or  liable  or  compellable  under  the  said  Act  or 
otherwise,  to  maintain  such  burial-ground  in  decent  order,  or  to  do 
the  necessary  repair  to  the  walls  and  other  fences  thereof:  and  that 
there  was  no  person  legally  chargeable  with  the  costs  and  expenses 
of  maintaining  the  said  burial-ground  in  decent  order,  and  of  the 
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necessary  repair  of  the  walls  and  other  fencses  thereof,  except  in  so 
far  as  the  rates  made  or  to  be  made  for  the  relief  of  the  poor  of  the 
township  of  Westgate,  in  which  the  said  burial-ground  is  situate, 
were  by  the  said  Act  constituted  and  made  such  fund.  And  that  the 
defendants,  having  notice  and  knowledge  of  the  premises,  had,  after 
the  passing  of  the  said  Act,  and  after  the  making  of  the  said  order, 
neglected  and  refused,  and  still  did  neglect  and  refuse,  to  maintain 
such  burial-ground  in  decent  order,  and  to  do  the  necessary  repair  of 
the  walls  and  fences  thereof,  although  they  had  been  often  requested 
so  to  do,  in  violation  of  the  said  Act  and  of  their  duty.  The  writ 
commanded  the  defendants  to  maintain  the  said  burial-ground  in 
decent  order,  and  do  the  necessary  repairs  of  the  walls  and  other 
fences  thereof 
*6821       *Return. — That  the  burial-ground  in  the  writ  of  mandamus 

^  mentioned  was  not  a  churchyard  or  burial-ground  of  any  parish 
or  of  any  place  having  separate  overseers  and  maintaining  its  own 
poor,  but  was  the  property  of  certain  private  persons.  Ana  that,  in 
the  year  1854,  the  vestry  of  the  parish  of  St.  John,  at  a  meeting  pro- 
perly convened,  resolved  that  a  burial-ground  should  be  provided  for 
the  parish  under  the  Acts  of  Parliament  in  such  case  made  and  pro- 
vided, and  duly  appointed  a  Burial  Board  for  the  parish,  and  all 
things  happened  and  were  done  necessary  to  constitute  the  said  Burial 
Board  a  Burial  Board  for  the  parish ;  and  from  thenceforth  continu- 
ally the  Burial  Board  for  the  parish  of  St.  John  had  been  and  was  a 
body  corporate.  And  that,  in  the  said  year  1854,  the  vestry  of  the 
township  of  Westgate,  at  a  meeting  properly  convened  under  the  said 
Acts,  resolved  that  a  burial-ground  should  be  provided  for  the  said 
township  under  the  said  Acts  of  Parliament,  and  duly  appointed  a 
Burial  Board  for  the  said  township,  and  all  things  happened  and 
were  done  necessary  to  constitute  the  said  last- mentioned  Burial- 
Board  a  Burial  Board  for  the  said  township ;  and  from  thenceforth 
continually  the  Burial  Board  for  the  township  of  Westgate  had  been 
and  was  a  body  corporate,  and  had  been  and  was  the  Burial  Board 
for  the  said  township,  and  the  Burial  Board  of  the  place  in  which  the 
said  burial-ground  is  situated.  And  that,  in  the  said  year  1854,  the 
vestry  of  the  township  of  Elswick,  at  a  meeting  properly  convened 
under  the  said  Acts,  resolved  that  a  burial-ground  should  be  provided 
for  the  township  of  Elswick  under  the  said  Acts  of  Parliament,  and 
♦6831   ^^^y  appointed  a  Burial  Board  for  the  said  *town3hip,  and  all 

^  things  happened  and  were  done  necessary  to  constitute  the 
said  last-mentioned  Board  a  Burial  Board  for  the  said  township ; 
and  from  thenceforth  continually  the  Burial  Board  for  the  said  town- 
ship of  Elswick  had  been  and  was  a  body  corporate.  And  that,  aft^er 
the  vestries  of  the  said  parish  and  the  said  two  townships  had  respect- 
ively so  resolved  as  aforesaid,  and  the  said  three  Burial  Boards  had 
been  so  constituted  as  aforesaid,  the  vestries  of  the  said  parish  and 
two  townships  concurred  in  providing  one  burial-ground  for  the  com- 
mon use  of  such  parish  and  townships  in  accordance  with  the  provi- 
sions of  the  said  Acta,  and  the  Burial  Boards  for  the  same  parish  and 
two  townships  became  and  were  entitled,  subject  to  the  terms  agreed 
upon  by  the  said  vestries,  to  act  as  one  joint  Burial  Board  for  the 
said  parish  and  two  townships,  for  the  purpose  of  providing  and  man- 
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aging  such  one  burial-ground,  and  taking  and  holding  lands  for  the 
same;  and  thereupon  the  defendants,  being  the  said  joint  Board, 
became  and  were,  for  such  purposes  only  as  last  aforesaid,  a  body 
corporate  by  the  said  name  of  '*  The  Burial  Board  for  the  parishes  of 
St.  John,  Westgate,  and  Elswick,  in  the  borough  and  county  of  New- 
castle upon  Tyne." 

Demurrer  and  joinder  therein. 

T.  Jones  (of  the  Northern  Circuit),  for  the  prosecutors. — First,  the 
walls  of  this  burial-ground,  which  has  been  closed  by  order  in  coun- 
cil, are  to  be  kept  in  repair  at  the  public  expense.  That  involves 
the  question  whether  there  was  authority  to  close  it  under  stat.  16  & 
17  Vict.  c.  134,  ss.  1  and  2.  [Mellish,  contri,  admitted  that  it  had 
been  properly  closed,  and  that  the  last  proviso  in  sect.  2  *was 


not  applicable.]     By  sect.  18  of  stat.  18  &  19  Vict.  c.  128. 
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In  every  case  in  which  any  order  in  council  has  been  or  shall  here- 
after be  issued  for  the  discontinuance  of  burials  in  any  churchyard  or 
burial-ground,  the  Burial  Board  or  Churchwardens,  as  the  case  may 
be,  shall  maintain  such  churchyard  or  burial-ground  of  any  parish 
in  decent  order,  and  also  do  the  necessary  repair  of  the  walls  and 
other  fences  thereof,  and  the  costs  and  expenses  shall  be  repaid  by 
the  overseers,  upon  the  certificate  of  the  Burial  Board  or  Church- 
wardens, as  the  case  may  be,  out  of  the  rate  made  for  the  relief  of 
the  poor  of  the  parish  or  place  in  which  such  churchyard  or  burial- 
ground  is  situate,  unless  there  shall  be  some  other  fund  legally 
chargeable  with  such  costs  and  expenses."  The  only  words  which 
create  any  difficulty  are  ''such  churchyard  or  burial-ground  of  any 
parish ;"  but  the  generality  of  the  preceding  words,  "  in  every  case" 
and  •*  in  any  churchyard  or  burial-ground,"  show  that  the  obligation 
imposed  by  sect.  18  was  intended  to  be  correlative  with  the  order  in 
council  for  closing.  And  the  concluding  part  of  the  section  directs 
that  the  expenses  of  the  repairs  shall  be  repaid  out  of  the  poor-rate 
of  the  parish  "  in  which  such  churchyard  or  burial-ground  is  situate." 
[Blackburn,  J. — The  section  does  not  say  that  the  expense  shall  be 
repaid  out  of  that  fund,  if  the  burial-ground  is  not  the  burial-ground 
of  the  parish.]  The  Court  will  not  be  guided  entirely  by  the  use  of 
one  preposition  instead  of  another  in  a  particular  clause,  but  will 
look  to  the  whole  section,  and  to  enactments  in  other  statutes  in  pari 
materia  which  throw  light  upon  it.  [CooKBURN,  C.  J. — The  burial- 
ground  of  a  parish  is  very  different  from  a  burial-ground  in  a  parish.] 
The  words  "  unless  there  shall  be  some  other  fund  legally  charge- 
able with  *8uch  costs  and  expenses"  plainly  refer  to  some  r»/>oR 
other  burial-grounds  than  burial-grounds  of  a  parish.  [Cock-  '- 
BURN,  C.  J. — The  legislature  may  have  contemplated  a  parish  burial- 
ground  having  some  fund  appropriated  to  its  repair.]  By  sect.  21 
of  stat.  24  &  25  Vict.  c.  61,  for  amending  The  Local  Government 
Act,  1858,  "All  local  Boards  of  Health  constituted  Burial  Boards 
may  from  time  to  time  repair  and  uphold  the  fences  surrounding  any 
burial-ground  which  shall  have  been  discontinued  as  such  within  their 
jurisdiction :"  this  indicates  the  policy  of  the  legislature  to  be  that 
all  burial-grounds  shall  be  kept  in  decent  ordej  by  some  person. 
[WiGHTMAN,  J. — In  that  enactment  the  legislature  seem  to  have 
thought  it  necessary  to  make  some  provision  for  the  repair  of  the 
fences  of  burial-grounds  not  being  parish  burial-grounds.     Black- 
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BURN,  J. — Who  was  liable  to  maintain  the  fence  of  this  burial-ground 
before  it  was  closed  7]  There  was  no  liability  on  anybody.  [He 
then  contended,  secondly,  that  the  liability  was  upon  this  joint  Burial 
Board,  and  referred  to  sections  10,  23,  and  24  of  stat.  15  &  16  Vict, 
c.  85,  extended  to  parishes  not  in  the  metropolis  by  sect.  7  of  stat 

16  &  17  Vict.  c.  134,  and  sect.  2  of  stat.  20  &  21  Vict.  c.  81 ;  but  the 
judgment  of  the  Court  renders  it  unnecessary  to  report  the  argument 
on  this  question.] 

MellisK  for  the  defendants.— Sect.  18  of  stat.  18  &  19  Vict.  c.  128, 
only  applies  to  the  burial-ground  of  a  parish  properly  so  called.  By 
the  interpretation  clause  (sect.  52)  of  stat.  15  &  16  Vict.  c.  85,  which 
is  extended  to  parishes  not  in  the  metropolis  by  sect.  7  of  stat.  16  k 

17  Vict.  c.  134,  the  word  "  '  parish'  shall  mean  every  place  having 
*68fil  s®P^^^*®  overseers  of  the  poor,   and  separately  maintaining 

^  *its  own  poor."  The  construction  contended  for  by  the  prose- 
cutors requires  that  the  words  *'of  any  parish,"  in  the  first  part  of 
sect.  18  of  stat.  18  &  19  Vict.  c.  128,  should  be  struck  out :  for 
according  to  that  construction  the  words  "in  any  parish,"  would  be 
unmeaning  or  useless.  Sect.  8  of  stat.  20  &  21  Vict.  c.  81,  intended 
to  give  a  remedy  for  this  case :  it  enables  the  vestry  of  any  parish,  in 
which  any  burial-ground  closed  by  order  in  council  is  situate  to 
purchase  it  and  declares  that  it  shall  then  be  subject  to  aU  the  con- 
ditions affecting  the  burial-grounds  of  the  parish  in  which  it  is 
situate:  so  that  the  Burial  Board  would  then  be  liable  to  maintain 
the  fence.  Sect.  2  of  stat.  16  &  17  Vict.  c.  134,  makes  a  distinction 
between  parochial  and  non-parochial  burial-grounds:  it  enacts  that 
no  order  in  council  for  closing  a  burial-ground  "  shall  be  deemed  to 
extend  to  any  non-parochial  burial-ground  being  the  property  of  any 
private  person,  unless  the  same  be  expressly  mentioned  in  such 
order."  [He  also  referred  to  sect.  6.]  A  public  burial-ground, 
though  closed,  still  remains  a  "public"  burial-ground:  and  so  of  a 
private  burial-ground.    (He  was  then  stopped.) 

CocKBURN,  0.  J. — The  mandamus  is  bad  on  the  first  ground.  The 
words  of  sect.  18  of  stat.  18  &  19  Vict.  c.  128,  are  too  strong  to  be 
got  over,  whatever  may  have  been  the  intention  of  the  legislature, 
on  which  I  do  not  hazard  any  speculation.  The  operative  words  of 
sect.  18  are,  "  the  Burial  Board  or  Churchwardens,  as  the  case  may 
be,  shall  maintain  such  churchyard  or  burial-ground  of  any  parish 
in  decent  order."  In  order  to  adopt  any  other  construction  than  that 
the  burial-ground  to  be  so  maintained  in  decent  order  must  be  the 
♦6871  *burial-ground  of  the  parish,  we  must  strike  out  the  words 

^  ''of  any  parish,"  which  we  cannot  do.  Also  the  plain  distinc- 
tion taken  throughout  these  Acts  which  are  in  pari  materifi  between 
the  burial-ground  of  the  parish  and  other  burial-grounds,  is  a  strong 
confirmation  of  our  construction. 

WiGHTMAN,  J. — I  had  some  doubt  whether  the  legislature  did  not 
intend  that  all  burial-grounds  situated  in  the  parish  should  be  kept 
in  decent  order ;  and  nobody  would  be  liable,  unless  the  Burial  Board 
or  Churchwardens  were  required,  so  to  keep  them.  The  difficulty 
is,  that  sect.  18  says  that  the  Burial  Board  shall  maintain  the* ''  burial- 
ground  of  any  parish"  in  decent  order.  It  is  argued,  on  the  other 
side,  that  the  section  directs  that  the  expenses  of  so  doing  shall  be 
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repaid  out  of  the  poor-rate  of  the  parish  "  in  which  such  burial- 
ground  is  situate."  That  raises  a  doubt  as  to  the  construction  of  the 
former  part  of  the  section ;  but  a  reference  to  the  clauses  in  the  other 
statutes  in  pari  materia,  show  that  the  operative  words  of  sect.  18  of 
this  statute  are  limited  to  the  burial-ground  of  the  parish,  properly* 
so  called.  The  parish  may  purchase  this  burial-ground,  if  they  wish 
it  to  be  kept  in  decent  order. 

Blackburn,  J. — I  am  of  the  same  opinion,  on  the  ground  that,  by 
sect.  18  of  Stat.  18  &  19  Vict.  c.  128,  the  obligation  to  repair  the 
walls  and  fences  of  a  burial-ground  is  confined  to  the  case  of  a  burial- 
ground  of  the  parish  in  the  sense  for  which  the  defendants  contend. 

Judgment  for  the  defendants. 


*The  QUEEN,  on  the  prosecution  of  E.  H.  FINNEY,  v.  E.  p^^^qq 
J.  ELEINGTON  and  H.  H.  ELRINGTON.    Nov.  9.    L  ^^^ 

9  0,  4,  c.  31,  M.  ^-2Q.^Ceriificate  ofjustkes. 

Where,  nnder  9  G.  4,  c.  31,  88.  27-29,  a  complaint  of  Msaalt  or  battery  has  been  made  to 
two  JQBtices  of  the  peace,  who  dismiss  the  complaint  and  giro  the  party  a  certificate  accord- 
ingly, the  certificate  may  be  pleaded  in  bar  to  an  indictment,  founded  on  the  same  facts,  charg- 
ing assault  and  battery  accompanied  by  malioious  catting  and  wonnding  so  as  to  cause 
gricTons  or  actual  bodily  ] 


This  was  an  indictment,  preferred  25th  November,  /860,  contain- 
ing three  counts,  the  first  of  which  was  as  follows : 

"  The  jurors  for  our  lady  the  Queen  upon  their  oaths  present  that 
Bichard  John  Elrington,  late  of  the  parish  of  Heston,  in  the  county 
of  Middlesex,  labourer,  and  Henry  Handley  Elrington,  late  of  the 
parish  of  Heston,  in  the  county  of  Middlesex,  labourer,  on  the  5th 
September,  1860,  with  force  and  arms,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  in  and  upon  one  Edward  Hamilton  Finney,  in  the 
peace  of  God  and  our  lady  the  Queen  then  and  there  being,  did  make 
an  assault,  and  him  the  said  E.  H.  F.  then  did  beat,  wound,  and  ill- 
treat,  and  that  the  said  B.  J.  E.  and  the  said  H.  H.  E.,  with  certain 
large  walking  sticks  which  they  the  said  B.  J.  E.  and  the  said  H.  H. 
E.  in  their  right  hands  then  and  there  had  and  held,  unlawfully, 
maliciously,  and  violently  did  cut  and  wound  him  the  said  E.  H.  F. 
in  and  upon  the  head,  face,  shoulders,  and  arms,  thereby  causing  to 
the  said  E.  H.  F.  grievous  bodily  harm,  •  against  the  form  of  the 
statute  in  such  *case  made  and  provided,  and  against  the  r*z>oA 
peace  of  our  lady  the  Queen,  her  crown  and  dignity.'*  '■ 

The  second  count  was  similar  to  the  first,  except  that  it  alleged 
**  actual  bodily  harm"  instead  of  "  grievous  bodily  harm." 

The  third  count  was  for  a  common  assault  and  battery. 

To  the  first  count  the  defendant  Bichard  John  Elrington  pleaded 
this  plea. 

*'  And  now,  that  is  to  say  on  the  2d  November  in  this  same  Term, 
before  our  said  lady  the  Queen  at  Westminster,  cometh  the  said 
Richard  J<5bn  Elrington,  by  Thomas  Henry  Strangways  his  attorney, 
and,  having  heard  the  said  indictment  read,  he  saith  that,  as  to  the 
first  count  of  the  said  indictment,  our  said  lady  the  Queen  ought  not 
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farther  to  prosecute  the  said  indictment  against  the  said  B.  J.  K  in 
respect  of  the  offence  in  the  said  first  count  of  the  said  indictment 
mentioned ;  because  he  saith  that  heretofore,  to  wit,  on  the  22d  Sep- 
tember, 1860,  at  the  Town  Hall,  Brentford,  in  the  said  county  of 
Middlesex,  the  said  B.  J.  E.  was,  upon  a  certain  information  and  com- 
plaint of  the  said  E.  H.  F.  in  the  indictment  mentioned,  he  being  the 
party  aggrieved  in  that  behalf,  brought  before  Benjamin  John  Arm- 
strong and  George  Cooper,  Esquires,  two  of  Her  Majesty's  justices  of 
the  peace  in  and  for  the  said  county  of  Middlesex,  charged  by  the  said 
information  and  complaint  with  having,  within  three  calendar  months 
then  last  past,  at  Heston,  in  the  said  county,  unlawfully  and  violently 
assaulted  the  said  E.  H.  F.  on  the  5th  September  in  the  year  afore- 
said, contrary  to  the  statute  in  that  case  made  and  provided.  And 
the  said  justices  then  and  there  had  jurisdiction  to  hear  and  determine 
*6901  **^®  ^^^  complaint,  and  did  then  and  there,  to  wit,  at  Brent- 
■^  ford  aforesaid,  on  the  22d  September  aforesaid,  duly  proceed  to 
hear  such  complaint,  and  upon  such  hearing  they  then  and  there 
deemed  the  offence  so  complained  of  by  the  said  E.  H.  F.  not  to  be 
proved,  and  thereupon  they  dismissed  the  said  complaint,  and  forth- 
with made  out  a  certificate  under  their  hands,  and  delivered  it  to  the 
said  B.  J.  E.,  which  said  certificate  is  now  shown  to  the  Court  here, 
and  is  in  the  words  following,  that  is : 

'Middlesex,  to  wit.]  Be  it  remembered  that,  on  the  6th  day  of 
September,  in  the  year  of  our  Lord  1860,  information  was  laid  before 
(Jeorge  Cooper,  Esquire,  one  of  Her  Majesty's  justices  of  the  peace  in 
and  for  the  said  county  of  Middlesex,  For  that  Eichard  John  Elring- 
ton  did,  on  the  6th  day  of  September  instant,  at  the  parish  of  Heston,* 
in  the  said  county,  of  Middlesex,  unlawfully  and  violently  assault 
Edward  Hamilton  Finney  the  elder,  contrary  to  the  statute,  &o.  And 
now  at  this  day,  to  wit,  on  the  22d  day  of  September,  in  the  year 
aforesaid,  at  the  Town  Hall,  New  Brentford,  in  the  said  county,  both 
the  said  parties  appear  before  us  in  order  that  we  should  hear  and 
determine  the  said  information,  whereupon,  the  nvatter  of  the  said 
information  being  by  us  duly  considered,  it  manifestly  appears  to  us 
that  the  said  information  is  not  proved,  and  we  do  therefore  dismiss 
the  same. 

'Given  under  our  hands  and  seals  this  2 2d'  day  of  September,  in 
the  year  of  our  Lord  1860,  at  the  Town  Hall,  New  Brentford,  in  the 
county  aforesaid.  '  Bbnjn.  J.  ARMSTBONa  (l.  s.) 

'  Gbo.  Coopbr  (l.  s.y 
Which  said  judgment  and  dismissal  still  remiain  in  full  force  and 
*69n  ®^®^*'  *^^  ^^*  ^^  ^^®  \QdkSX  reversed  or  made  *void.  And  the 
-'  said  B.  J.  E.  further  saith  that  the  violently  assaulting  the  said 
£.  H.  F.  so  complained  of  against  him  the  said  B.  J.  E.,  and  which 
complaint  the  said  justices  so  deemed  not  to  be  proved,  and  which 
they  so  dismissed  as  aforesaid,  and  the  assaulting,  beating,  wounding, 
and  ill-treating,  and  the  cutting  and  wounding  the  said  E.  H.  F.  in 
the  said  first  count  of  the  said  indictment  mentioned,  are  one  and  the 
same  assault  and  not  other  and  different,  and  are  in  respect  of  one  and 
the  same  cause,  and  not  other  and  different,  and  this  he  the  said  B. 
J.  E.  is  ready  to  verify :  wherefore  he  prays  judgment  if  our  said  lady 
the  Queen  ought  further  to  prosecute  the  said  indictment  against  him. 


Digitized  by 


Google 


1  BEST  &  SMITH.    Q.  B. 


the  said  B.  J.  E.,  in  respect  of  the  said  offence  in  the  said  first  count 
of  the  said  indictment  mentioned,  and  that  he,  the  said  B.  J.  E.,  may 
be  dismissed  and  discharged  from  the  same." 

There  were  similar  pleas  to  the  other  counts,  and  similar  pleas  by 
the  other  defendant  to  all  the  counts. 

Demurrers  and  joinders  in  demurrer. 

Ribixm  \A.  Collins  with  him),  in  support  of  the  demurrers. — The  ■ 
pleas  are  framed  on  the  9  G.  4,  c.  81,  sect.  27-29. 

Sect.  27.  "  'Whereas  it  is  expedient  that  a  summary  power  of  pun- 
ishing persons  for  common  assaults  and  batteries  should  be  provided 
under  the  limitations  hereinafter  mentioned,'  Be  it  therefore  enacted 
that,  where  any  person  shall  unlawfully  assault  or  beat  any  other 
person,  it  shall  be  lawful  for  two  justices  of  the  peace,  upon  complaint 
of  the  party  aggrieved,  to  hear  and  determine  such  oftence,  and  the 
oflfender,  upon  conviction  thereof  before  them,  shall  forfeit  and  pay 
such  fine  as  shall  appear  to  them  to  be  *meet,  not  exceeding,  r*/»qo 
together  with  costs  (if  ordered),  the  sum  of  5Z.,  which  fine  shall  •■  • 
be  paid  to  some  one  of  the  overseers  of  the  poor,  or  to  some  other 
officer  of  the  parish,  township,  or  place  in  which  the  offence  shall  have 
been  committed,  to  be  by  such  overseer  or  officer  paid  over  to  the  use 
of  the  general  rate  of  the  county,  riding,  or  division  in  which  such 
parish,  township,  or  place  shall  be  situate ;  whether  the  same  shall  or 
shall  not  contribute  to  such  general  rate,  &;c. ;  and  if  such  fine  as  shall. 
be  awarded  by  the  said  justices,  together  with  the  costs  (if  ordered), 
shall  not  be  paid,  either  immediately  after  the  conviction,  or  within 
such  period  as  the  said  justices  shall  at  the  time  of  the  conviction 
appoint,  it  shall  be  lawful  for  them  to  commit  the  offender  to  the 
common  gaol  or  house  of  correction,  there  to  be  imprisoned  for  any 
term  not  exceeding  two  calendar  moifths,  unless  such  fine  and  costs 
be  sooner  paid;  but  if  the  justices,  upon  the  hearing  of  any  such  case 
of  assault  or  batterv,  shall  deem  the  offence  not  to  be  proved,  or  shall 
find  the  assault  or  battery  to  have  been  justified,  or  so  trifling  as  not 
to  merit  any  punishment,  and  shall  accordingly  dismiss  the  complaint, 
they  shall  forthwith  make  out  a  certificate  under  their  hands^  stating 
the  fact  of  such  dismissal,  and  shall  deliver  such  certificate  to  the 
party  against  whom  the  complaint  was  preferred." 

Sect.  28.  '*  If  any  person  against  whom  any  such  complaint  shall 
have  been  preferred  for  any  common  assault  or  battery,  shall  have 
obtained  such  certificate  as  aforesaid,  or  having  been  convicted  shall 
have  paid  the  whole  amount  adjudged  to  be  paid  under  duch  convic- 
tion, or  shall  have  suffered  the  imprisonment  awarded  for  non-payment 
thereof,  in  every  such  case  he  shall  be  released  from  all  further  or 
other  proceedings,  civil  or  criminal,  for  the  same  cause." 

*Sect.  29.  "  Provided  always,  and  be  it  enacted,  that  in  case  r^goo 
the  justices  shall  find  the  assault  or  battery  complained  of  to  ^ 
have  been  accompanied  by  any  attempt  to  commit  felony,  or  shall  bo 
of  opinion  that  the  same  is,  from  any  other  circumstance,  a  fit  subject 
for  a  prosecution  by  indictment,  they  shall  abstain  from  any  adjudica- 
tion tnereupon,  and  shall  deal  with  the  case  in  all  respects  in  the 
same  manner  as  they  would  have  done  before  the  passing  of  this  Act: 
Provided  also,  that  nothing  herein  contained  shall  authorize  any  jus- 
tices of  the  peace  to  hear  and  determine  any  case  of  assault  or  battery 


Digitized  by 


Lioogle 


REGINA  V.  ELRINGTON.    M.  T.  1861. 


in  which  any  question  shall  arise  as  to  the  title  to  any  lands,  tene- 
ments,  or  hereditaments,  or  any  interest  therein  or  accruing  therefrom, 
or  as  to  any  bankruptcy  or  insolvency,  or  any  execution  under  the 
process  of  any  Court  of  justice." 

It  must  be  conceded  that  this  kind  of  plea  is  an  answer  to  the  third 
count  of  the  indictment ;  but  it  is  not  to  the  first  or  second.  The 
•jurisdiction  given  to  the  justices  by  these  enactments  extends  only 
to  ordinary  cases  of  assault  and  battery,  and  is  inapplicable  to  cases 
of  aggravated  assault,  such  as  are  alleged  in  those  counts,  which 
charge  the  defendants  with  malicious  cutting  and  wounding,  so  as  to 
cause  "  grievous  bodily  harm,"  and  "  actual  bodily  harm."  In  Re 
Thompson,  9  W.  R.  203,  Pollock,  0.  B.,  says :  "  In  my  judgment,  an 
assault  with  intent  to  commit  a  rape  is  as  distinct  an  offence  from  a 
common  assault  as  murder  is  distinct  from  rape.  They  are  both 
distinct  from  an  ordinary  assault,  or  an  assault  for  a  purpose  not 
amounting  to  felony,  but  yet  going  beyond  a  common  assault,  and 
the  circumstance  of  there  being  an  assaidt  (as  a  common  circumstance 
*6941  ^^  ^^^  these  cases)  does  not  *identify  the  two  crimes  so  as  to 
J  make  them  more  or  less  of  the  same  class  of  offence.  This  is 
an  assault,  with  something  beyond ;  but  still,  having  taken  that  away 
from  the  assault,  in  my  judgment  there  is  as  much  distinction  in 
point  of  law  between  a  common  assault  and  an  assault  with  intent  to 
commit  a  rape,  as  there  is  between  larceny  and  perjury ;  and  I  do  not 
think  that  it  was  ever  intended  that  they  should  be  confounded 
together."  That  applies  ik  fortiori  to  this  case ;  for  here  the  facts  are 
the  same,  so  that  the  only  question  was  the  correctness  of  the  infer- 
ence of  intent.  [Cockburn,  C.  J. — ^In  that  case  the  Court  of  Exche- 
quer was  equally  divided  in  opinion  as  to  the  jurisdiction  of  the 
magistrates  to  convict  under  ftie  circumstances.  A  habeas  corpus 
had  been  previously  moved  for  in  this  Court,  when  we  imanimously 
held  that  the  conviction  was  good.(a)  Blackburn,  J. — Are  you  pre- 
pared to  distinguish  this  case  from  Regina  v.  Walker,  2  Moo.  &  Rob. 
446,  where  it  was  held  that  a  plea  of  autrefois  convict  before  justices, 
under  this  statute,  was  a  bar  to  an  indictment  for  felonious  stabbing?] 
That  case  was  only  the  decision  of  a  single  Judge ;  besides  which  it 
turned  on  the  effect  of  a  plea  of  autrefois  convict;  here  the  plea  is 
autrefois  acquit,  [Blackburn,  J. — What  difference  can  that  make  ? 
Both  cases  are  under  the  same  enactment.  Cockburn,  C.  J. — Sup- 
pose a  man  indicted  and  tried  before  a  jury  for  a  common  assault 
were  acquitted,  if  the  prosecutor  were  afterwards  to  indict  him  for  a 
felonious  assault  on  the  same  facts,  could  he  not  plead  autrefois 
acquit?  In  the  case  just  cited,  p.  457,  Coltman,  J.,  a  most  careful 
and  learned  Judge,  says  he  could.]  The  prosecutor  who  prefers  a  bill 
*B951  ^^  *indictment  shapes  his  charge  as  he  pleases,  whereas  a  com- 
J  plaint  before  justices  is  drawn  up  by  their  clerk,  who  may 
draw  it  up  in  a  wrong  form.  [Cockburn,  C.  J. — ^In  Regina  v.  Stan- 
ton, 5  Cox  Cr.  Cas.  324,  which  was  an  indictment  for  a  felonious 
assault  and  wounding,  it  having  transpired  in  the  course  of  the  trial 
that  the  prisoner  had  been  previously  convicted  before  two  justices 
for  the  same  assault,  Erie,  J.,  said :  "  In  my  opinion  the  conviction 
would  have  been  an  estoppel  to  the  indictment  for  the  felonious 

(a)  See  6  Jar.  N.  8.  1247. 
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assault  and  wounding,  if  pleaded,  and  although  it  has  not  been 
pleaded  I  am  bound  to  consider  the  charge  as  having  been  already 
adjudicated  upon,  and  the  prisoner  as  having  undergone  the  punish- 
ment allotted  for  it."]  That  is  only  an  obiter  dictum.  The  case  was 
not  argued  before  the  Judge,  and  all  the  facts  were  not  before  him. 
Great  public  inconvenience  would  result  from  holding  this  plea  good : 
suppose  a  party  charged  before  justices  of  the  peace  with  an  assault 
with  intent  to  commit  rape;  the  justices,  acted  upon  by  some  influ- 
ence, might  deal  with  the  case  under  the  statute  as  a  common  assault, 
and  thus  assume  a  jurisdiction  the  statute  never  intended  to  give 
them.  [Blackburn,  J. — If  the  justices-  did  that  maliciously,  they 
would  be  indictable.]  In  order  to  ascertain  the  nature  of  the  com- 
plaint brought  before  the  justices,  this  Court  must  look  at  the  charge, 
and  the  evidence  by  which  it  was  supported. 

B,  C,  Robinson  and  Poland,  for  the  defendants  respectively,  were 
not  called  on. 

CocKBURN,  C.  J. — The  defendants  are  entitled  to  our  judgment. 
We  cannot  deal  with  hypothetical  cases  *when  we  are  consid-  r*g9g 
ering  what  is  the  law  with  reference  to  pleas  which  have  been  ^ 
demurred  to.  On  the  facts,  as  stated  here,  a  complaint  for  a  common 
assault  was  preferred  before  two  justices  of  the  peace,  who  adjudi- 
cated upon  it.  In  respect  to  the  very  same  assault  this  indictment  is 
now  preferred,  and  to  that  these  pleas  are  pleaded.  The  statute  is 
express,  and  says  that,  where  a  complaint  tor  a  common  assault  is 
made  before  two  justices  of  the  peace,  they  may  either  convict  the 
party  accused  or  dismiss  the  charge,  and  give  him  a  certificate  which 
shall  be  a  bar  to  further  proceedings.  Here  they  have  given  such  a 
certificate:  and  now  an  indictment  is  preferred  against  the  same 
party,  charging  him,  not  merely  with  a  common  assault,  but  with 
two  assaults  of  an  aggravated  character,  arising  out  of  the  same 
transaction.  In  the  cases  referred  to,  of  Eegina  v.  Walker,  2  Moo.  & 
K.  446,  and  Eegina  v.  Stanton,  5  Cox  Cr.  Cas.  324,  it  was  held  that 
this  statute  intended  in  all  cases  to  make  the  certificate  of  the  justices 
a  bar  to  all  further  proceedings  or  charges  arising  out  of  the  same 
matter.  Those  decisions  are  perfectly  right.  It  may  be  that  in  some 
extraordinary  cases,  of  occasional  occurrence,  the  inconvenience 
pointed  out  by  Mr.  Ribton  may  arise,  but  in  the  ordinary  administra- 
tion of  the  law  we  must  not  suppose  such  an  outrageous  thing  as 
that  justices  of  the  peace  would  act  in  the  manner  he  has  suggested; 
and,  on  the  other  hand,  we  must  bear  in  mind  the  well-established 
principle  of  our  criminal  law  that  a  series  of  charges  shall  not  be 
preferred,  and,  whether  a  party  accused  of  a  minor  ofience  is  ac- 
quitted or  convicted,  he  shall  not  be  charged  again  on  the  same  facts 
in  a  more  aggravated  form.  The  words  of  the  statute  are  express, 
and  the  present  case  is  brought  within  *it  by  the  pleadings.  pgQir 
The  defendant,  therefore,  having  received  this  certificate  from  *- 
the  justices  before  whom  the  case  was  heard,  may  now  plead  it  in  bar 
to  this  indictment. 

Blackburn,  J.  (the  only  other  Judge  present). — The  statute  gives 
the  justices  jurisdiction  on  complaint  of  the  party  aggrieved :  and, 
in  order  to  give  them  that  jurisdiction,  complaint  must  be  made  by 
him  of  assault  or  battery.     But  Mr.  Ribton  suggests  that,  by  some 
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manoeuvring  on  the  part  of  the  justices,  they  might  decide  a  matter 
which  they  had  no  right  to  decide,  and  in  respect  of  which  complaint 
could  not  be  made  before  them.  In  such  a  case',  if  the  parties  be- 
haved very  ill,  no  doubt  there  would  be  a  remedy.  But  here  we 
must  take  the  facts,  as  they  are  admitted  by  demurrer,  to  be  true, 
namely  that  the  party  did  go  before  two  justices  of  the  peace  and 
complain  of  assault  and  battery,  in  which  case  the  statute  gives  three 
alternatives  to  the- justices:  1.  Conviction.  2.  Acquittal;  and,  if 
they  dismiss  the  complaint,  they  are  directed  to  give  the  party  a 
certificate  accordingly.  3.  The  course  pointed  out  by  sect.  29.  "In 
case  the  justices  shall  find  the  assault  or  battery  complained  of  to 
have  been  accompanied  by  any  attempt  to  commit  felony,  or  shall  be 
of  opinion  that  the  same  is,  from  any  other  circumstance,  a  fit  subject 
for  a  prosecution  by  indictment,  they  shall  abstain  from  any  adjudi- 
cation thereupon,  and  shall  deal  with  the  case  in  all  respects  in  the 
same  manner  as  they  would  have  done  before  the  passing  of  this 
Act."  Now  that  course  the  justices  have  not  adopted :  and  we  must 
therefore  take  it  that  they  did  not  think  the  charge  was  one  fit  for 
indictment,  or  they  would  have  dismissed  it  on  that  ground.  That 
*6Q81  ^®^"S  ^^'  ^^®  P^^^y  complaining  *now  prefers  an  indictment  in 
^  which  he  charges  the  defendants  with  an  assault,  coupled  with 
aggravating  circumstances,  and  the  plea  raises  the  question  whether 
the  certificate  of  the  justices  is  a  bar.  On  that  sect.  28  is  express:  it 
says  that  the  party  charged  "  shall  be  released  from  all  further  or 
other  proceedings,  civil  or  criminal,  for  the  same  cause."  It  seems  to 
me  that  an  assault  and  battery,  aggravated  by  wounding,  is  the  same 
cause  as  that  which  was  heard  before  the  justices.  Eegina  v.  Walker, 
2  Moo.  &  Rob.  446,  is  a  distinct  authority ;  and  I  think  that  case  was 
rightly  decided.  It  was,  indeed,  a  case  of  felony,  and,  by  the  law  a^ 
it  stood  at  that  time,  the  defendant  might  have  been  acquitted  of  the 
felony  for  which  he  was  indicted,  and  convicted  of  a  common  as- 
8ault.(a)  How  far  the  change  of  the  law  makes  a  diflference  in  that 
respect  I  will  not  say ;  but  that  case  is  quite  applicable  here,  and  was 
decided  quite  rightly  on  the  construction  of  the  statute. 

It  would  be  extremely  inconvenient  and  hard  if,  when  a  case  had 
been  brought  before  two  justices  of  the  peace  and  fairly  adjudicated, 
it  could  be  reviewed  in  the  event  of  any  colourable  grounds  present- 
ing themselves  for  preferring  a  charge  of  wounding.  By  the  law  as 
it  stood  when  the  present  indictment  was  preferred,  all  wounding 
must  have  been  with  an  instrument ;  that  is  not  so  now,(5)  and  conse- 
quently there  are  few  assaults  in  which  there  would  not  be  some 
pretext  for  saying  there  was  a  wounding. 

Judgment  for  the  defendants.(c) 

(a)  t.  e.,  by  7  W.  4  A  1  Vict.  o.  85,  8.  11  j  since  repealed  by  14  A  16  Vict  c  100,  8.  10. 
{b)  See  24  A  25  Vict,  c  100,  88.  11,  IS,  20. 

(e)  The  0  G.  4,  o.  31,  is  repealed  by  24  A  25  Vict  o.  05,  and  the  three  sections  on  which  the 
abore  case  depended  are  re-enacted,  with  alterations,  by  24  A  25  Vict  o.  100,  ss.  42,  44,  45,  4& 
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♦WILLIAMS,  Appellant,  v.  The  Churchwardens  and  Over-  i-^aqq 
seers  of  the  parish  of  LLANGEINWEN,  Respondents.  L  ^^^ 
Nov.  9. 

Fbor-rate, — 6  dh  7  fT.  4,  c.  96. — TUhe  commutation  renircharge, — Curai^s  salary. — 

Tenant's  property  tax, 

1.  Where  &  beneficed  clergyman  is  compellable  by  his  Bishop  to  appoint  a  ourate,  or  ander 
a  sense  ef  religions,  independent  of  legal  obligation,  appoints  one,  in  either  case  he  is  entitled^ 
in  assessing  his  tithe  oommatation  rent-charge  to  the  poor-rate  under  6  A  7  W.  4,  o.  06,  to  deduct 
the  salary  of  the  curate  Arom  the  amount  of  the  rent-charge. 

2.  Two  districts  adjoined  each  other,  and  from  time  immemorial  a  single  rector  had  been 
presented,  admitted,  and  instituted  to  them  jointly ;  and  it  had  been  the  uniform  custom  to 
hare  a  single  performance  of  dlyine  service  in  each  erery  Sunday.  The  ineumbent  of  the 
parish  roluntarUy,  but  in  consequence  of  a  wish  expressed  by  the  Bishop  to  the  clergy  gene- 
rally that  there  should  be  two  performances  of  Divine  service  in  the  churches  of  the  diocese. 
Introduced  the  practice  of  having  a  morning  and  evening  performance  of  Divine  service  at 
each  of  the  churches,  and  employed  a  curate  to  assist  him  in  the  performance  of  them :  held, 
that  the  ineumbent  was  entitled  to  a  deduction  of  the  curate's  salary  from  the  amount  for 
which  he  was  liable  to  be  rated  to  the  poor-rate  under  6  A  7  W.  4,  o.  96. 

8.  Conoessum,  that  the  incumbent  was  entitled  to  a  deduction  from  it  for  the  amount  of 
tenant's  property  tax,  under  16  A  17  Vict.  e.  34. 

On  an  appeal  to  the  Quarter  Sessions  of  Anglesey  against  an  assess- 
ment to  the  poor-rate  for  the  parish  of  Llangeinwen  in  that  county, 
the  following  case  was,  by  the  consent  of  the  parties,  and  by  Judge's 
order,  under  12  &  13  Vict.  c.  45,  stated  for  the  opinion  of  this  Court: — 

In  the  year  1829,  the  appellant  was  presented  by  the  Earl  of  Pem- 
broke, the  patron,  to  the  benefice>  with  the  cure  or  souls,  of  Llangein- 
wen and  Llangafib,  in  the  said  county. 

Llangeinwen  and  Llangafib  adjoin  each  other ;  each  has  a  definite 
boundary  line,  and  its  own  distinct  church ;  *each  separately  r»ivQ/) 
maintains  its  own  poor,  having  its  separate  churchwardens  ^ 
and  overseers  of  the  poor,  and  distinct  vestry,  and  separate  church- 
rate,  poor-rate,  and  tithe  apportionment.  They  are  situate  in  rural 
districts,  and  together  comprise  an  area  of  about  6079  acres.  The 
population  of  Llangeinwen  at  the  last  parliamentary  census  was  943, 
and  that  of  Llangafio  139.  The  churches  are  about  two  miles  distant 
from  one  another.  There  is  no  parsonage  house,  but  a  house  ap- 
pointed by  the  Bishop  in  his  license,  which  is  situate  in  Llangeinwen, 
and  is  two  miles  from  the  church  of  Llangeinwen,  and  four  miles  and 
a  half  from  the  church  of  Llangaffo.  A  district  of  Llangeinwen, 
called  Bhaudir,  runs  up  to  within  about  200  yards  of  the  chapel  of 
Llangafib.  The  inhabitants  of  such  district  bury  their  dead  in 
Llangafio  chapel-yard,  and  those  who  are  church-going  people  among 
them  attend  the  church  services  at  Llangaffo.  By  an  agreement  made 
on  the  15th  September,  1839,  between  the  owners  of  land  within  the 
parish  of  Llangeinwen  of  the  one  part,  and  the  appellant,  rector  of  the 
said  parish,  of  the  other  part,  the  tithes  of  that  parish  are  commuted 
at  540 Z.,  which  sum  it  is  stated  in  the  said  agreement  shall  be  paid  to 
the  said  William  Wynne  Williams  as  rector  of  the  said  parish,  and 
to  his  successors,  in  lieu  of  the  tithes,  Ac,  of  the  said  parish  ;  and  by 
a  like  agreement,  made  on  the  lt)th  September,  1839,  in  the  same 
language,  mutatis  mutandis,  the  tithes  of  the  parish  of  Llangafib  are 
commuted  at  2052. 

From  time  immemorial  a  single  rector  has  been  presented,  admitted, 
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and  instituted  to  and  in  Llangeinwen  and  Llangaffo  jointly.  No 
instance  is  known  of  their  having  been  held  by  different  parsons,  and 
*7011  ^^^^  ^^^  reputed  to  be  annexed  to  one  another  as  one  benefice. 
^  *The  institution  has  always  been  in  the  following  form: — "I 
admit  you  to  the  rectory  and  parish  church  of  Llangeinwen,  other- 
wise Llan  Keynwen  et  Llangaffo,  in  the  county  of  Anglesey  and 
diocese  of  Bangor,  vacant,  kc,  to  which  you  stand  presented  by  the 
Bight  Honourable  R.  Henry,  Earl  of  Pembroke,  the  patron  thereof; 
and  I  do  hereby  duly  and  canonically  admit  and  institute  you  in  and 
to  the  said  rectory  of  Llangeinwen,  otherwise  Llan  Keynwen  et 
Llangaffo,  and  do  invest  you  with  all  and  singular  the  rights^  kc., 
thereunto  belonging,  you  having  first  substribed  the  articles,  and 
taken  the  oath,  and  made  and  subscribed  the  declarations,  &c. ;  and  I 
do  by  these  presents  commit  unto  you  the  care  of  the  souls  of  the 
parishioners  of  the  said  parishes,  and  the  government  of  the  churches 
aforesaid,  and  do  authorize  you  to  preach  the  Word  of  God  in  the 
parish  churches  aforesaid." 

In  the  ancient  ecclesiastical  terrier  of  the  diocese  in  which  Llangein- 
wen and  Llangaffo  are  situated,  they  are  referred  to  as  follows : — "  A 
true  and  perfect  terrier  of  all  tithes,  pensions,  and  profits  which 
belong  to  the  rectory  of  Llangeinwen,  together  with  its  chapel  and 
chapelry  of  Llangaffo."  They  are  also  similarly  described  in  Bacon's 
Liber  Regis. 

From  time  immemorial  down  to  the  appointment  of  the  curate 
hereinafter  mentioned,  it  had  been  the  uniform  custom  to  have  a 
single  performance  of  Divine  service  only  in  each  of  the  said  churches 
every  Sunday.  At  the  time  of  the  commencement  of  the  perform- 
ance of  the  double  service  in  the  said  churches,  hereinafter  mentioned, 
there  had  not,  nor  has  there  up  to  the  present  time,  been  any  increase 
*7021  ^^  *^^  population  of  *Llangaffo,  though  there  has  been  a  con- 
J  siderable  increase  in  that  of  Llangeinwen.  About  ten  years 
agp  a  Sunday  school  was  established  in  Llangeinwen,  and  one  in 
Llangaffo. 

In  the  year  18 — ,  the  appellant,  being  then  incumbent  of  the  said 
benefice,  voluntarily,  but  in  consequence  of  a  wish  expressed  by  the 
Bishop  of  the  diocese  to  the  clergy  generally  that  there  should  be  two 

Serformances  of  Divine  service  in  the  churches  of  the  diocese,  intro- 
uoed  the  practice  of  having  a  morning  and  evening  performance  of 
Divine  service  in  each  of  the  said  churches  at  11  o'clock  in  the  morn- 
ing and  8  o'clock  in  the  afternoon  on  Sundays,  which  practice  has 
prevailed  up  to  the  present  time;  at  the  same  time  the  appellant 
employed,  and  has  continued  up  to  the  present  time  to  employ,  a 
curate,  at  a  stipend  of  80Z.  per  annum,  to  assist  him  in  the  perform- 
ance of  the  said  services.  The  curate  is  licensed  by  the  Bishop,  at 
the  yearly  stipend  of  80Z.,  "  to  perform  the  office  of  stipendiary  curate 
in  the  parish  church  of  Llangeinwen,  with  the  chapelry  of  Llangaffo." 
The  appellant  devotes  the  whole  of  his  time  and  attention  to  his 
cure  of  souls,  performs  two  full  services  on  every  Sunday  at  the  said 
churches,  and  assists  at  the  Sunday  schools.  The  curate  does  the  like 
duties  every  Sunday.  There  is  no  other  necessity  for  the  assistance 
of  a  curate  in  the  said  parishes  than  that  herein  appearing. 

The  appellant  pays  the  landlord's  property  tax,  under  Schedule  A. 
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of  the  statute  16  &  17  Vict.  c.  84 ;  but  no  tenant's  property  tax,  under 
Schedule  B.  of  that  statute,  is  paid  in  respect  of  the  tithe  rent-charge. 

*In  and  by  an  assessment  to  a  poor-rate  for  the  parish  of  r^^no 
Llangeinwen,  granted  on  the  14th  April,  1859,  the  appellant   '■ 
is  assessed  as  follows : — 

First  rate  made  the  14th  day  of  April,  1859. 


Name  of 

Name  of 
Owner. 

Description 
of  Property. 

Situation 
of  do. 

^****°*-       Rental. 

Kate  at  6d, 
in  the  pound. 

IRer.W.W. 

WilliamB. 
S        Do. 

Key.  W.  W. 
WUIiams. 
Do. 

Tithe. 

Land  and 
buildings. 

Llangeinwen. 
Meninfron. 

31  a.  2  r. 

470.  376 
77.  61. 13 

9     8     0 
1  10  10 

£10  18  10 

In  making  this  assessment  of  the  rateable  value  no  deduction  was 
allowed  from  the  amount  of  the  tithe  rent-charge  for  the  said  curate's 
salary,  or  any  portion  thereof,  nor  for  property  tax. 

The  appellant  appeals  against  the  said  assessment  as  excessive  and 
illegal,  and  claims  to  have  it  reduced  upon  the  following  grounds : — 

1st.  That  a  deduction  ought  to  have  been  allowed  from  the  gross 
amount  of  the  said  rent-charge  of  a  proportionate  part  of  the  said 
curate's  salary ;  and  it  is  agreed  that,  if  the  appellant  is  entitled  to 
deduct  any  amount  from  the  said  rent-charge  in  respect  of  the  said 
curate's  salary,  the  sum  of  58Z.  75.  6c?.  is  the  proper  amount. 

2d.  That  a  deduction  ought  also  to  have  been  allowed  for  the 
tenant's  property  tax,  under  16  &  17  Vict.  c.  34.  And  it  is  agreed 
that  if  any  sum  ought  to  be  deducted  for  property  tax,  the  sum  of 
&L  Ids,  6d.  is  the  proper  amount. 

The  respondents  contend,  upon  the  facts  of  this  case,  that  neither 
of  such  deductions  ought  to  be  made. 

*The  question  for  the  opinion  of  the  Court  is,  whether,  for    r^^A^ 
the  purpose  of  ascertaining  the  rateable  value  of  the  said  tithe   ^ 
rent-charge,  the  appellant  is  entitled  to  have  the  gross  sura  received 
by  him  reduced  by  any,  and  if  any,  by  which  of  the  items  above  set 
forth. 

Watkin  Williams,  for  the  respondents. — The  6  &  7  W.  4,  c.  96,  s. 
1,  enacts:  "No  rate  for  the  relief  of  the  poor  in  England  and  Wales 
shall  be  allowed  by  any  justices,  or  be  of  any  force,  which  shall  not 
be  made  upon  an  estimate  of  the  net  annual  value  of  the  several 
hereditaments  rated  thereunto ;  that  is  to  say,  of  the  rent  at  which 
the  same  might  reasonably  be  expected  to  let  from  year  to  year,  free 
of  all  usual  tenant's  rates  and  taxes,  and  tithe  commutation  rent- 
charge,  if  any,  and  deducting  therefrom  the  probable  average  annual 
cost  of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessary 
to  maintain  them  in  a  state  to  command  such  rent."  This  matter  was 
much  considered  in  the  case  of  The  Hackney  and  Lamberhurst  Tithe 
Commutation  Bent-Charges,  E.  B.  &  E.  1  (E.  C.  L.  R.  vol.  96).  That 
case  is  a  decisive  authority  in  favour  of  the  right  of  the  appellant  to 
a  deduction  for  the  tenant's  property  tax.  But,  with  respect  to  the 
first  point,  relating  to  the  curate,  the  following  general  principles  are 
there  laid  down  by  the  Court,  p.  49  :  "  If  Mr.  Goodchild  voluntarily 
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contributes  this  sum  towards  the  maintenance  of  a  clergyman  for  the 
district,  and  may,  if  he  pleases,  withdraw  it,  however  laudable  the 
contribution  may  be,  he  can  no  more  claim  any  allowance  in  respect 
of  it  than  he  could  for  any  portion  of  his  income  which  he  devotes 
:^trr\^^   to  charitablc  purposes/'  And,  at  p.  62 :  ''  The  truth  is  that  the 

-'  *incumbent  cannot  measure  by  any  money  standard  his  per- 
sonal services,  or  the  fruits  of  them  in  the  spiritual  improvement  of 
his  parishioners.  The  personal  labours  of  the  incumbent  are  not  a 
charge  on  the  tithes,  but  on  his  personal  conscience;  and' in  a  matter 
of  poor-rate  are  simply  out  of  the  question."  [Wiqhtman,  J. — The 
appellant  here  does  not  claim  for  his  personal  services.]  Passing  that 
by,  the  Court  goes  on :  "  Then  does  this  reasoning  dispose  also  of  the 
claim  in  respect  of  the  curate's  salary  ?  In  so  far  as  the  curate  is 
merely  a  substitute  for  the  incumbent  we  think  it  does  so.  Where 
the  clergyman  is  non-resident,  or,  being  resident,  from  sickness, 
infirmity,  or  any  less  creditable  cause  does  not  perform  his  own  duty 
personally,  but  employs  another  person  instead,  all  that  has  been  just 
now  said  seems  to  apply.  But  the  application  of  a  principle  must 
depend  on  circumstances :  and  a  more  difficult  question  arises  where, 
as  in  the  present  case,  from  the  vast  size  or  population  of  the  parish, 
one  man's  labour  is  entirely  insufficient  for  the  duties  necessarily  to 
be  discharged  by  the  incumbent."  That  was  the  case  of  a  rector 
whose  parish  had  become  too  populous  for  him  to  perform  all  the 
services ;  and  the  Court  held  that  he  was  entitled  to  deduct  the  curate's 
salary.  [Blackburn,  J. — It  always  appeared  to  me  that  a  link  was 
wanting  in  the  chain  of  reasoning  in  that  judgment.  However,  the 
question  does  not  arise  here.]  The  distinction  between  that  case  and 
the  present  is  that  these  are  separate  parishes ;  they  have  separate 
churchwardens  and  overseers,  vestries,  church-rates,  poor-rates,  and 
tithe  apportionments.  If  the  appellant  were  to  give  up  one  of  them, 
♦70fi1        would  be  compellable  to  appoint  a  *person  to  act  in  it.   The 

-'  original  intention  of  tithes  was^to  maintain  spiritual  services 
in  some  particular  parish.  What  constitutes  a  parish  church  is  stated 
in  Com.  Dig,  Esglise:  and  the  following  is  in  Savile.  17,  pi.  46:  "In 
the  time  of  Hen.  3  there  were,  in  the  county  of  Northampton,  two 
rectories,  scil.  the  rectory  of  Maidwell  and  the  rectory  of  Kelmershe, 
of  which  there  were  two  patrons,  and  the  patron  of  Maidwell  in  8  H. 
3  purchased  the  advowson  of  the  church  of  Kelmershe,  ever  since 
which  time  he  had  presented  solely  to  the  church  of  Maidwell  cum 
capella  de  Kelmershe,  as  appears  by  the  register  of  the  Bishop  of 
Lincoln,  ordinary  there ;  and  then  one Lewes  obtained  present- 
ment of  our  lady  the  Queen  by  lapse  to  the  church  of  Kelmershe, 
aiid  exhibited  his  bill  in  the  Exchequer  Chamber  against  one  Pend- 
reth,  parson  of  Maidwell,  who  occupied  the  glebe  of  Kelmershe.  And 
there  it  was  decreed  with  Lewes  that,  although  the  patron  of  Maid- 
well after  his  purchase  had  presented  solely  to  Maidwell,  still  Kel- 
mershe remained,  in  right,  a  church,  and  the  freehold  is  in  s&pense, 
and  not  in  the  patron  of  Maidwell  as  disseisor :  for  the  entry  of  the 
patron  in  time  of  vacation  is  not  a  tort,  nor  gains  any  freehold.  And 
this  by  all  the  Court."  [Blackburn,  J. — ^Here  the  two  districts  have 
had  the  same  rector  from  time  immemorial.] 
Beavan,  for  the  appellant,  referred  to  the  1  &  2  Vict  c.  106,  a.  80, 
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which  enacts:  ''It  shall  be  lawful  for  the  Bishop,  in  his  discretion, 
to  order  that  there  shall  be  two  full  services,  each  of  such  services, 
if  the  Bishop  shall  so  direct,  to  include  a  sermon  or  lecture,  on  every 
Sxmday  throughout  the  year,  or  any  part  thereof,  in  the  church 
*or  chapel  of  every  or  any  benefice  within  his  diocese,  what-  p^^a^ 
ever  may  be  the  annual  value  or  the  population  thereof;  and  ^ 
also  in  the  church  or  chapel  of  every  parish  or  chapelry  where  a 
benefice  is  composed  of  two  or  more  parishes  or  chapelries,  in  which 
there  shall  be  a  church  or  chapel,  if  the  annual  value  of  the  benefice 
arising  from  that  parish  or  chapelry  shall  amount  to  loOL,  and  the 
population  of  that  parish  or  chapelry  shall  amount  to  four  hundred 
persons ;  &c." 

CocKBURN,  C.  J. — This  case  cannot  be  distinguished  from  that  of 
The  Hackney  and  Lamberhurst  Tithe  Commutatitjn  Rent-Charges,  E. 
B.  &  E.  1  (E.  C.  L.  R.  vol.  96),  which  has  been  cited.  It  was  there 
laid  down  that  if  the  beneficed  clergyman  may  be  compelled  by  the 
Bishop  to  appoint  a  curate,  or  if,  under  a  proper  sense  of  religious, 
independent  of  legal  obligation,  he  appoints  one,  in  either  case  the 
salary  of  the  curate  ought  to  be  deducted  from  the  tithe  rent-charge. 
The  distinction  is  between  such  cases  and  those  where  the  clergyman 
appoints  a  curate  because  he  is  absent  from  the  parish,  or  from,  some 
other  personal  consideration ;  in  these  latter  cases  he  is  not  entitled  to 
make  a  deduction.  Here  it  is  conceded  on  all  hands  that  the  Bishop 
could  have  compelled  the  appointment  of  a  curate,  besides  which,  con- 
sidering the  limits  of  these  two  united  parishes,  it  was  impossible  that 
the  number  of  services  could  be  performed  by  one  individual.  The 
present  case  comes  within  one  or  other  (perhaps  both)  of  the  princi- 
ples by  virtue  of  which  that  case  is  authority  .for  saying  that  the 
salary  of  a  curate  may  be  deducted. 

*  W IGHTMAN,  J. — ^I  am  entirely  of  the  same  opinion.  This  r#iTAo 
is  the  case  of  a  single  benefice,  although  composed  of  two  dis-  ^ 
tinct  parishes.  It  is  agreed  off  both  sides  that  the  services  were  neces- 
sary :  and,  as  it  was  absolutely  necessary  that  there  should  be  two 
persons  to  perform  those  services,  the  case  comes  within  that  which 
has  been  cited. 

Blackburn,  J. — On  these  facts  I  take  it  that  the  employment  of 
this  curate,  whether  the  Bishop  could  compel  the  rector  to  employ 
one  or  not,  was,  at  all  events,  a  very  proper  thing  in  discharge  of  his 
moral  and  clerical  duty.  If  the  matter  was  res  integra  I  should  enter- 
tain considerable  doubt.  But  in  the  case  of  The  Hackney  and  Lam- 
berhurst Tithe  Commutation  Rent-Charges,  E.  B.  &  E.  1  (E.  C.  L.  R. 
vol.  96),  this  Court,  in  a  considered  judgment,  decided  it,  and  by  that 
decision  I  deem  myself  bound. 

On  the  other  point,  which  was  there  decided,  respecting  the  pro- 
perty tax,  I  do  not  entertain  the  least  doubt. 

Judgment  for  the  appellant.(a) 

(a)  See  the  next  case. 
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»7nft1  *GEORGE  DOM  VILE  WHEELER,  Appellant,  v.  The  Church 
'"^J       wardens  and  Overseers  of  BURMINGTON,  Respondents. 
Nov.  20. 

Poor-rate, — 6  dsl  JT.  4,  c.  96. — Tiihe  commutation  rent-charge, — Curate^ s  salary. 

The  parish  of  W.,  before  the  appropriation  of  the  rectory  and  the  endowment  of  the  rie«r- 
age,  oomprieed  the  hamlete  of  Great  W.,  Little  W.,  B.  and  D.  In  Great  W.  was  the  mother 
oharoh.  In  the  hamlet  of  B.  a  chapel  waa  bnilt,  and  it  is  mentioned  as  a  ehapelry  to  W.  in 
the  Ecclesiastical  Taxation  of  Pope  Nicholas  the  Fourth,  A.  d.  1291 :  twenty  years  later  Herioa 
College,  Oxford,  obtained  a  license  from  King  Edward  II.  to  appropriate  the  rectory  of  W., 
together  with  the  chapel  of  B.  Two  years  later  the  vicarage  of  W.  was  endowed,  and  the 
Tioar  was,  by  the  endowment-deed,  required  to  cause  the  chapel  of  B.  to  be  serred  with  a 
suitable  priest.  In  1616  B.  had  a  parsonage  house  and  glebe  lands.  The  chapel  of  B.  was 
served  either  by  a  Fellow  of  Merton  College,  or  by  curates  appointed  by  that  College,  or  by 
the  vicar  of  W.,  or  his  curate.  The  chapel  having  fallen  into  ruins,  it  was  rebuilt  in  1693, 
and  the  cure  thereof  restored  to  the  church  of  W.,  and  an  annual  stipend  granted  to  the  curate 
out  of  the  appropriate  rectory  :  this  ceased  probably  when  an  arrangement  was  made  by  Mer- 
ton College  that  they  would  give  a  beneficial  lease  of  the  rectorial  tithes  of  the  glebe  of  B.  to 
their  senior  resident  Fellow  on  condition  of  his  providing  for  the  cure  of  B.  In  1834,  Merton 
College  resolved  that  the  lease  of  the  great  tithes  of  B.  should  be  granted  to  the  vicar  of  W. 
in  augmentation  of  his  benefice.  In  the  records  of  the  diocese,  A.  d.  1692,  B.  is  termed  '<the 
parochial  chapelry  of  B."  but  in  all  other  entries  in  the  registry  it  is  styled  a  chapel  to  W. ; 
except  that  in  the  registry  of  the  Consistory  Court  of  Worcester  of  1714  there  is  a  terrier  of 
the  tithes  and  glebes  belonging  to  the  parish  of  B. ;  and  in  the  Bishop's  register  there  is  a 
register  of  baptisms,  marriages,  and  funerals  in  the  parish  of  B.  from  1711  to  1728.  For  about 
a  century  previous  to  1847,  the  cure  of  B.  was  provided  for  by  the  consecutive  lessees  of  the 
appropriate  rectory,  and  not  by  the  vicar  of  W.  The  appellant  was  instituted  to  the  riearage 
of  W.  in  1843,  and  in  1847  received  a  lease  of  the  glebe  of  B.  and  rent- charge  in  lieu  of  rec- 
torial tithes,  for  twenty-one  years,  if  he  should  so  long  continue  the  resident  vicar  of  W.,  be 
covenanting  to  serve  the  cure  of  B.  either  by  himself  or  by  a  curate,  and  to  discharge  the  Col- 
lege of  the  cure,  and  to  pay  all  rates  and  assessments  payable  out  of  the  rectory.  A  curate, 
whose  stipend  was  paid  by  the  appellant,  performed  the  parochial  duties  and  services  at  B. : 
it  was  impossible  for  one  person  devoting  his  whole  time  and  attention  to  perform  the  services 
required  at  W.  and  B. :  held, 

1.  That  in  assessing  the  appellant  as  owner  of  the  tithe  commutation  rent-charge  of  B.  to 
the  poor-rate,  he  was  not  entitled  to  any  deduction  in  respect  of  the  stipend  of  the  curate  of 
B.,  inasmuch  as,  first,  upon  the  facts  stated,  there  was  no  such  conneetion  between  W.  and  B. 
as  that  they  could  be  considered  one  benefice,  and  therefore  the  appellant  was  in  the  position 
of  an  incumbent  holding  two  benefices,  and  thereby  bringing  upon  himself  the  necessity  of 
employing  a  curate :  and,  secondly,  the  appellant  received  the  tithe  rent-charge  of  B.  as  lessee 
of  Merton  College,  with  an  undertaking  to  discharge  'the  services  at  B.,  and  not  as  vicar 
of  W. 

2.  SemhUy  per  Cockburn,  C.  J. — If  Merton  College  received  the  tithe  rent-charge  of  B.,they 
would  not  be  entitled  to  any  deduction  in  respect  of  the  stipend  of  a  curate  paid  by  them. 

♦7101       *Case  stated  under  stat.  12  &  18  Vict.  c.  45,  s.  11. 

J  The  appellant  is  vicar  of  Wolford,  in  the  county  of  War- 
wick, and  is  the  lessee  and  occupier  of  the  tithe  rent-charge  of  Bur- 
mington,  in  the  same  county,  by  virtue  of  a  lease  of  the  tithe  rent- 
charge  granted  to  him  by  the  Warden  and  Fellows  of  Merton  College, 
Oxford. 

The  appellant  was  rated  as  such  occupier,  in  respect  of  the  rent- 
charge,  in  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Burmington, 
made  the  28th  October,  1858.  Notice  of  appeal  against  the  rate  was 
given  by  the  appellant,  on  the  ground  that  he  was  overrated,  amongst 
other  things,  in  this,  that,  in  assessing  his  rent-charge,  the  church- 
wardens and  overseers  had  made  no  allowance  or  deduction  in  respect 
of  the  stipend  of  a  curate  paid  by  the  appellant. 

The  parish  of  Wolford  (or  Great  Wolford),  before  the  appropriation 
of  the  rectory  and  the  endowment  of  the  vicarage  hereinafter  men- 
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tioned,  comprised  the  townships  or  hamlets  of  Great  Wolford,  Little 
Wolford,  Burmington,  and  Ditchford.  In  Great  Wolford  was  the 
mother  church.  Little  Wolford  still  retains  its  original  character  of 
a  hamlet  to  Great  Wolford.  In  Burmington  and  Ditchford,  chapels 
were  built,  and  these  hamlets  became  chapelries  to  Wolford.  Ditch- 
ford, however,  was  subsequently  transferred  to  the  rectory  of  Stretton 
on  Fosse,  and,  the  chapel  there  having,  in  course  of  time,  fallen  into 
ruins,  and  being  at  length  wholly  destroyed,  Ditchford  became  and 
now  is  a  mere  hamlet  of  Stretton. 

In  the  Ecclesiastical  Taxation  of  Pope  Nicholas  IV.,  circa  A.  D. 
1291,  the  rectory  of  Wolvord,  with  the  chapelry  of  Bovynton,  is  taxed 
at  26  marks.  Twenty  years  later,  as  is  shown  by  the  Originalia  Roll 
of  the  4th  of  *Edward  II.,  the  Warden  of  the  House  of  Scholars  r-^tj^  ^ 
of  Merton,  in  Oxford,  paid  a  fine  of  10  marks  to  the  King  for  »- 
a  license  to  appropriate  the  rectory  of  Wolvord,  together  with  the 
chapel  of  Bovynton,  which  are  in  their  own  patronage ;  of  this  appro- 
priation a  record  is  preserved  in  the  register  of  the  Bishops  of 
Worcester,  and.  under  date  two  years  later,  there  is  found  in  the  same 
register,  and  in  a  book  called  the  "  Liber  Ruber,"  preserved  amongst 
the  documents  belonging  to  the  Dean  and  Chapter  of  Worcester,  a 
record  of  the  endowment  of  the  vicarage  of  Wolford,  consequent  upon 
the  appropriation  of  the  rectory,  with  a  sum  of  lOZ.,  or,  if  that  should 
proVe  insufficient,  with  such  further  sum  as  the  Bishop  should  direct ; 
and  the  vicar  of  Wolford  for  the  time  being  was,  by  the  endowment 
deed,  required  (inter  alia)  to  cause  the  chapel  of  Bermerton,  existing 
in  the  said  parish,  to  be  served  by  a  suitable  priest.  Nine  years  later 
(a.  d.  1322),  as  appears  by  the  Register  of  Thomas  Cobham,  Bishop 
of  Worcester,  a  further  endowment  of  the  vicarage  of  Wolford  was 
made,  under  the  powers  (therein  recited)  reserved  to  the  Bishop  in  the 
first  deed  of  endowment;  and  the  vicar  is,  by  this  second  deed,  to 
receive  all  the  small  tithes  and  offerings  at  the  altar,  as  well  of  the 
mother  church  as  of  the  chapels  thereto  annexed,  in  whatever  way 
they  may  now  or  in  future  be  assessed,  these  chapels  being  in  the 
same  deed  named  as  Ditchford  and  Bourmington.  If  the  provisions 
of  this  deed  were  ever  carried  out  as  regards  the  small  tithes  of  the 
chapelries,  such  an  arrangement  cannot  have  been  of  long  continuance. 

It  is  admitted  that  the  names  Bovynton,  Bumynton,  Bermerton, 
and  Bourmington,  are  synonymous  with  Burmington. 

*In  the  year  1616  Burmington  had  a  parsonage-house  and  r^i^i  o 
glebe  lands,  and  in  the  Registry  of  the  Consistory  Court  of  *- 
Worcester  there  is  an  ancient  terrier  of  the  date  of  20th  January, 
1616,  of  all  the  glebe  lands,  leies,  meadows,  and  commons  belonginff 
to  the  parsonage  of  Burmington,  wherein  the  parsonage-house  and 
various  lands  and  closes  are  enumerated. 

The  chapel  of  Burmington. appears  to  have  been  served  either  by 
a  Fellow  of  Merton  College  or  by  curates  appointed  by  that  College, 
or  by  the  vicar  of  Wolford  or  his  curate.  At  length  the  chapel  itself 
fell  into  ruins,  but  it  appears,  from  an  entry  in  an  old  register  of 
Wolford,  that,  about  1698,  the  chapel  was  rebuilt,  and  the  cure 
thereof  restored  to  the  church  of  Wolford,  and  an  annual  stipend  of 
201  was  granted  to  the  curate  out  of  the  appropriate  rectory.  This 
stipend  was  afterwards  reduced  to  192.,  and  then  to  172.,  and  has  long 
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ago  altogether  ceased.    Its  cessation  was  probably  contemporaneous 

with  an  arrangement,  made  about  the  year ,  by  the  patron  and 

appropriators  of  Wolibrd  and  Burmington  (Merton  College,  Oxford), 
that  they  would  give  a  beneficial  lease  of  rectorial  tithes,  arising  from 
and  out  of  the  glebe  situate  at  Burmington,  to  their  senior  resident 
Fellow,  whether  layman  or  clergyman,  on  condition  (inter  alia)  of  his 
providing  for  the  cure  of  Burmington.  This  arrangement  was,  about 
the  year  1817,  so  far  modified  as  to  restrict  the  enjoyment  of  this- 
lease  to  the  senior  resident  Fellow  in  Holy  orders,  who  was  to  serve 
the  cure  of  Burmington,  aut  per  se  aut  per  alium. 

In  the  year  1834  the  following  resolution  was  passed  by  the  Warden 
and  Fellows  of  Merton  College,  Oxford : — *'  At  a  meeting  of  the 
♦7131  ^^^®^  *^^  Fellows,  held  ♦April  4th,  1834,  It  was  resolved 
■J  that,  when  the  lease  of  the  great  tithes  of  Burmington  shall  in 
future  fall  in,  it  shall  not  be  grantai  to  the  senior  resident  Fellow  of 
the  College  for  the  time  being  as  heretofore,  but  shall  be  granted  to 
the  vicar  for  the  time  being  of  the  vicarage  of  Wolford,  in  augmenta- 
tion of  his  benefice,  provided  he  shall  continue  to  reside  in  the 
vicarage." 

In  1842  an  apportionment  was  made  of  a  rent-charge  in  lieu  of  the. 
tithes  of  Burmington.  The  appellant  was  instituted,  in  1843,  to  the 
vicarage  of  Wolford  with  its  members,  and  received,  in  November, 
1847,  a  lease  of  the  glebe  of  Burmington  and  rent-charge  in  lieu»of 
the  rectorial  tithes,  under  the  following  resolution  of  the  appro- 
priators. "At  a  meeting  of  the  Warden  and  Fellows  held  May  Slst, 
1847,  Mr.  Griffith,  the  senior  resident  Fellow,  having  resigned  the 
lease  of  the  tithes  of  Burmington,  a  new  lease  was  ordered  to  be 
drawn  up  and  granted  to  the  vicar  of  Wolford,  pursuant  to  a  resolu- 
tion of  the  College  passed  in  1834."  This  lease  was  for  twenty  one 
years  if  the  appellant  should  so  long  continue  the  resident  vicar  of 
Wolford.  (A  copy  of  this  lease  accompanies  the  case,  and  may  be 
referred  to  as  part  of  it.) 

The  population  of  Wolford  (that  is,  of  the  townships  or  hamlets  of 
Great  and  Little  Wolford)  amounts  to  about  550,  that  of  Burmington 
to  about  200.  The  church  at  Wolford  is  between  two  and  three 
miles  distant  from  the  chapel  at  Burmington  by  the  nearest  footpath. 
The  Bishop  of  Worcester  requires  two  full  services  to  be  performed 
every  Sunday,  both  in  the  church  and  the  chapel,  and  states,  under 
his  hand,  that  he  should  insist  on  the  appointment  of  a  curate  for 
Burmington  by  the  vicar  of  Wolford,  in  case  he  neglected  or  refused 
♦7141  *^  appoint  one.  This  power  the  Bishop  *claimed  and  exer- 
^  cised  during  the  time  Mr.  Griffith  (hereinbefore  mentioned)  held 
the  lease  of  the  appropriation  of  Burmington,  requiring  that  gentle- 
man to  have  two  full  services  at  Burmington,  instead  of  one,  and  to 
raise  the  curate's  stipend  from  50Z.  to  80Z.  a  year. 

In  the  records  of  the  Diocese,  a.  d.  1692,  Burmington  is  termed 
"the  parochial  chapelry  of  Burmington,"  but  in  all  other  entries  in 
the  registry,  where  mention  is  made  of  it  (except  ks  hereinafter  is 
stated),  it  is  styled  a  chapel  to  Wolford.  There  is  no  evidence  in  the 
Bishop's  registry  that  Burmington  was  ever  legally  separated  from 
Wolford  and  constituted  a  separate  parish,  nor  any  record  of  any 
clerk  having  been  instituted,  collateo,  inducted,  or  licensed  as  pcr- 
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petual  curate  to  Burmington,  and  in  the  Visitation  Bolls  of  the 
Diocese  the  vicar  of  Wolford  is  sometimes  described  simply  as  such 
vicar,  at  other  times  as  vicar  of  Wolford  with  the  chapelry  of  Burm- 
ington annexed.  There  are  separate  commutations  of*  the  tithe  rent- 
charges  for  Great  Wolford,  Little  Wolford,  and  Burmington.  In  the 
last-named  place  there  are  rectorial  tithes  only  (no  vicarial  tithes 
having  been  so  far  as  is  known  ever  paid  there  as  distinct  from  the 
rectorial) ;  but  in  the  two  Wolfords  the  rectorial  and  vicarial  tithe 
rent-charges  are  distinguished.  There  was  also  rectorial  glebe  in  each 
of  the  three  places,  and  vicarial  glebe  in  Great  Wolford  only.  The 
whole  of  the  tithe  and  glebe  appropriated  to  Merton  College  as  above 
mentioned  are  by  them  leased  to  different  persons.  There  are  sepa- 
rate poor-rates  for  both  Great  and  Little  Wolford  and  Burmington  and 
separate  manors  of  Great  Wolford,  Little  Wolford,  and  Burmington. 
At  the  courts  leet  held  for  Burmington  Manor,  constables  and  tithing 
men  for  Burmington  have  been  appointed.  Burmington  is  termed  a 
parish  in  the*  award  and  all  the  proceedings  for  the  *appor-  ri^n-i^ 
tionment  of  the  tithe  rent-charge  in  1842,  and  in  the  enclosure  L 
award  of  1844  of  lands  within  it.  In  the  Registry  of  the  Consistory 
Court  of  Worcester  of  the  year  1714  there  is  a  terrier  of  all  the  tithes 
and  glebes  belonging  to  the  parish  of  Burmington.  And  in  the 
Bishop's  register  of  baptisms,  marriages,  and  funerals,  there  is  a 
register  of  baptisms,  marriages,  and  funerals  in  the  parish  of  Burm- 
ington from  1711  to  1728.  Burials  and  christenings  appear  also  to 
have  been  performed  at  Burmington  from  1588  to  16.85.  For  about 
a  century  previous  to  the  year  1847  the  cure  of  Burmington  was 
provided  for  by  the  consecutive  lessees  of  the  appropriate  rectory, 
and  not  by  the  vicar  of  Wolford. 

On  the  19th  July,  1851,  the  appellant,  in  consideration  of  100?., 
executed  a  conveyance  to  the  Warden  and  Scholars  of  Merton  College 
of  a  piece  of  grouud  which  he  purchased,  as  was  stated  in  the  said 
conveyance,  for  the  purpose  of  erecting  thereon  a  messuage  and  suit- 
able conveniences  for  the  residence  of  the  oflSciating  minister  of  the 
chapelry  or  cure  of  the  said  parish  of  Burmington,  together  with  the 
messuage  which  he  had  erected  thereon.  This  deed  recited  that  the 
Warden  and  Scholars  were  seised  of  the  appropriate  rectory  of  the 
parish  of  Burmington,  together  with  the  glebe  lands  and  rent-charge 
in  lieu  of  tithes  thereto  belonging,  subject  to  the  liability  of  serving 
the  spiritual  cure  of  the  said  rectory.  In  this  deed  the  land  and  pre- 
mises are  described  as  situate  in  the  parish  of  Burmington,  and  as 
being  in  the  occupation  of  George  Domvile  Wheeler  as  the  officiating 
minister  of  the  chapelry  of  Burmington. 

In  the  answer  and  returns,  made  pursuant  to  the  Act  of  Parliament 
43  G.  3,  c.  144,  by  the  overseers  of  the  poor,  Little  Wolford  is  termed 
a  parish. 

♦The  curate,  whose  stipend  {801,  per  annum)  is  paid  by  the  r»7i  g 
appellant,  is  solely  occupied  with  the  parochijd  duties  and  ser-  ^ 
vices  of  Burmington,  and  is  licensed  only  to  the  assistant  curacy  of 
that  chapelry.  The  appellant  does  not  perform  any  part  of  these 
duties,  but  confines  himself  to  the  performance  of  tha  parochial  duties 
and  services  of  Wolford. 

The  appellant,  besides  the  vicarage  of  Wolford,  holds  the  rectory 
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of  Barcheston,  with  the  hamlet  of  Willington,  which  adjoins  Barming- 
ton:  this  parish  he  serves  by  another  curate. 

It  is  agreed  that  the  stipend  paid  to  the  curate  is  a  reasonable 
stipend,  and  that  it  would  be  impossible  for  any  one  person  devoting 
his  whole  time  and  attention  to  perform  the  services  at  present  required 
at  Wolford  and  Burmington. 

Upon  these  facts,  two  justices  for  the  county  of  Warwick,  at  a 
special  Sessions  for  hearing  appeals  against  rates  made  for  the  relief 
of  the  poor,  holden  at  Shipston  upon  Stour,  in  the  county  of  Worcester, 
for  parts  of  Worcestershire,  and  also  for  the  division  of  Brailes,  in  the 
county  of  Warwick,  on  the  16th  April,  1859,  decided  that  the  re- 
spondents, in  assessing  the  appellant  to  the  poor-rate  in  respect  of  the 
occupation  of  the  rectorial  tithe  rent-charge  of  Burmington,  had  done 
right  in  making  no  allowance  or  deduction  in  respect  of  the  aforesaid 
curate's  stipend. 

The  following  were  stated  by  the  justices  as  the  grounds  of  their 
decision. 

1.  That,  although  there  was  evidence  of  an  ecclesiastical  connection 
between  Burmington  and  Wolford  having  in  old  times  existed,  yet 
that  there  was  no  evidence  that  the  vicar  of  Wolford  was,  at  the  time 
the  assessment  was  made,  bound,  as  such  vicar,  to  provide  for  the 
*7171  *s®''^i^®  ^f  Burmington.  2.  That  the  vicar  was  bound  to  pro- 
•'  vide,  and  did  provide,  for  the  service  of  Burmington.  not  as 
being  bound  by  virtue  of  any  ecclesiastical  dependence  of  the  chapelry 
of  Burmington  on  the  vicarage  of  Wolford  for  its  service,  but  by 
reason  of  the  terms  of  his  lease  from  Merton  College,  the  provision 
for  the  performance  of  the  ecclesiastical  duties  in  Burmington  being 
the  condition  on  which  he  held  the  beneficial  lease  of  the  rectorial 
tithe  rent-charge  of  Burmington,  and  the  consideration  on  his  part  for 
the  advantages  so  enjoyed  by  him  under  that  lease.  3.  That,  although 
it  would  be  impossible  for  the  same  person  to  fulfil  the  duties  of  Bur- 
mington and  Wolford  as  their  duties  are  at  present  defined  by  the 
Bishop,  and  that  although  therefore  the  assistance  of  a  curate  is  neces- 
sary to  the  appellant,  who,  being  vicar  of  Wolford,  has  undertaken  to 
serve  the  cure  of  Burmington,  yet  that  the  appellant  is  in  the  condi- 
tion of  a  pluralist  who  holds  two  preferments,  the  full  performance  of 
the  duties  of  which  by  himself  is  impossible :  that  such  a  curate  is 
therefore  a  mere  substitute  for  the  incumbent,  and  therefore  that  no 
allowance  should  be  made  in  respect  of  his  stipend.  (See  The  Hack- 
ney and  Lamberhurst  Tithe  Commutation  Rent-Charges,  E.  B.  &  £.  1 
(E.  C.  L.  R.  vol.  96). )  4.  That,  even  assuming  the  appellant's  con- 
tention to  be  correct,  that  he  is  bound,  as  vicar  of  Wolford,  inde- 
pendently of  any  arrangement  between  himself  and  Merton  Oolite, 
to  provide  for  the  service  of  Burmington,  and  that,  therefwe,  tbe 
assistance  of  a  curate  is  necessary  to  him  as  vicar,  and  that  his  case 
falls  within  the  other  rule  laid  down  in  The  Hackney  and  Lamber- 
hurst Tithe  Commutation  Bent-Charges,  the  deduction  should  be 
made  (if  at  all)  in  the  assessment  of  the  vicarial  tithe  rent:charge  of 
♦7181  *  Wolford,  and  not  of  the  rectorial  rent-charge  of  Burmington. 
-'  5.  That  assuming,  on  the  other  hand,  that  the  Warden  and 
Fellows  of  Merton  College,  as  appropriators  of  the  tithe  rent-charge^ 
are  bound  to  provide  for  the  spiritual  cure  of  Burmington,  then  it 
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appears  that  they  have  done  so  in  appointing  the  appellant  their  curate 
for  that  purpose,  and  remunerating  him  by  their  grant  of  the  beneficial 
lease  of  the  tithe  rent-charge.  6.  That,  were  it  not  for  the  provision 
in  the  lease  of  the  tithe  binding  him  to  remain  the  resident  vicar  of 
Wolford,  the  duties  of  the  cure  of  Burmington  could  be  well  per- 
formed by  him,  if  he  devoted  his  whole  time  and  attention  to  them 
(The  Hackney  and  Lamberhurst  Tithe  Commutation  Bent-Charges) ; 
and  that  he  is  no  more  entitled  to  claim  exemption  or  relief  from  poor- 
rate  than  a  bailiff,  who  is  remunerated  for  his  service  by  permission  to 
occupy  a  house  and  land  gratuitously  or  at  a  beneficial  rent,  would  be 
entitled  to  claim  exemption,  partial  or  complete,  from  poor-rate  in 
respect  of  the  house  and  land  so  occupied. 

The  question  for  the  opinion  of  the  Court  was :  Is  the  appellant 
entitled  to  have  his  assessment  reduced  by  the  amount  of  the  stipend 
paid  by  him  to  a  curate  under  the  circumstances  stated  in  the  case,  or 
by  any  proportionate  part  of  such  stipend. 

The  lease  referred  to  in  the  case  was  an  indenture,  made  the  24th 
November,  1847,  between  the  Warden  and  Scholars  of  the  House  or 
College  of  Scholars  of  Merton  College,  in  the  University  of  Oxford, 
and  the  Rev.  George  Domvile  Wheeler,  clerk,  vicar  of  Great  Wolford, 
in  the  countv  of  Warwick,  by  which  the  Warden  and  Scholars,  for 
divers  considerations  them  moving,  with  *one  assent  and  con-  r^yi  a 
sent  demised  unto  George  Domvile  Wheeler  the  yearly  rent-  •- 
charge  of  214?.,  awarded  to  the  rector  of  the  parish  of  Burmington  in 
lieu  of  the  great  and  rectorial  tithes  arising  from  all  the  lands  in  the 
parish ;  and  the  cottage  and  garden  called  the  parsonage,  and  all  the 
other  glebe  lands  of  the  rectory  or  parsonage  of  Burmington  :  haben- 
dum froni  the  5th  April  ftien  last  for  21  years,  if  he  should  so  long 
continue  the  resident  vicar  of  Great  Wolford,  reddendo  17«.  8rf.  in 
money  and  five  bushels  of  wheat  and  one  quarter  of  barley,  or,  for 
default  of  the  five  bushels  of  wheat  and  one  quarter  of  barley,  the 
price  thereof.  Covenant  by  the  lessee  to  repair  and  maintain  the 
chancel  of  the  church  of  Burmington,  and  the  parsonage  house  and 
premises.  There  were  also  the  following  covenants : — "And  George 
Domvile  Wheeler,  for  himself,  his  executors  and  administrators,  doth 
further  covenant  with  the  Warden  and  Scholars,  and  their  successors, 
that  he,  George  Domvile  Wheeler,  shall  and  will  serve  the  cure  of  the 
parsonage,  either  by  himself  or  by  a  sufficient  curate,  during  the  said 
term,  and  shall  and  will  clearly  acquit  and  discharge  the  Warden  and 
Scholars,  and  their  successors,  of  the  said  cure,  and  all  manner  of 
charges  thereunto  belonginff.  And  also  that  he,  George  Domvile 
Wheeler,  bis  executors  or  administrators,  shall,  at  all  times  hereafter 
during  the  term,  pay  and  discharge  all  manner  of  taxes,  rates,  assess- 
ments, and  impositions  whatsoever  payable  out  of  or  for  the  said 
rectory  or  parsonage  and  premises,  or  any  part  thereof  (except  the- 
lessor's  property  tax),  and  therefrom  keep  indemnified  the  Warden 
and  Scholars,  and  their  successors.  Provided  also  that  George  Dom- 
vile Wheeler,  his  executors  or  administrators,  shall  not  sell  or  assign 
all  or  any  part  of  the  demised  *premises,  for  all  or  any  part  of  f^yoa 
his  or  their  estate  or  term  of  years  therein,  to  any  person  whom-  ^ 
soever,  without  the  special  license  and  consent  of  the  Warden  and 
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Scholars,  or  their  successors,  for  that  purpose  first  obtained  in  writing 
under  their  common  seal." 

The  case  was  argued  (November  16th  and  20tb)  by 

The  Attorney- General,  for  the  respondents. — First.  If  there  is  such 
an  ecclesiastical  relation  between  the  vicarage  of  Wolford  and  the 
chapelry  of  Burmington  that  the  appellant,  as  vicar  of  Wolford,  is 
bound  to  perform  Divine  service  in  Burmington,  he  would,  according 
to  Williams,  appellant.  The  Churchwardens  of  Llangeinwen,(a)  re- 
spondents, be  entitled  to  a  deduction  in  respect  of  the  salary  of  a 
curate.  But  that  deduction  ought  to  be  in  the  assessment  of  the 
vicarial  tithe  rent-charge  of  Wolford,  the  obligation  being  on  the 
appellant  as  vicar  of  Wolford,  and  not  in  the  assessment  of  the 
rectorial  rent-charge  of  Burmington. 

Secondly.  The  appellant  was  bound  to  perform  Divine  service  in 
Burmington,  not  as  vicar  of  Wolford,  but  exclusively  under  the 
terms  of  the  lease  of  the  rectorial  tithe  rent-charge  of  Burmington 
from  Merton  College ;  his  acceptance  of  the  cure  of  Burmington  was 
voluntary ;  and  therefore  he  is  in  the  condition  of  a  clergyman  hold- 
ing two  preferments,  who  is  not  entitled  to  a  deduction  in  respect  of 
the  stipend  of  a  curate,  seeing  thnt  he  must  provide  a  curate  for  one 
of  them.  The  Hackney  and  Lamberhurst  Tithe  Commutation  Rent- 
Charges,  E.  B.  &  E.  1  (E.  C.  L.  R.  vol.  96),  is  an  authority  for  the 
respondents. 

♦7211  *^*  ^'  White,  for  the  appellant. — First.  The  appellant,  as 
J  vicar  of  Wolford,  is  bound  to  provide  for  the  service  of  the 
chapelry  of  Burmington,  being  a  chapelry  annexed  to  the  vicarage 
of  Wolford.  [He  referred  to  the  evidence  jtated  in  the  case,  showing 
that  in  1291,  and  twenty  years  later,  Woliord  and  Burmington  were 
treated  as  one  benefice ;  and  that  in  1695  the  cure  of  Burmii%ton 
was  restored  to  the  church  of  Wolford :  citing  1  Burn's  Eccl.  Law,, 
by  Phillimore,  tit.  Appropriation,  iv.  p.  91.  He  also  referred  to  stat. 
1  &  2  Vict.  c.  106,  as  establishing  a  relation  between  the  two 
benefices.]  Then,  according  to  the  principle  established  in  The 
Hackney  and  Lamberhurst  Tithe  Commutation  Rent-Charges,  E.  B. 
A  E.  1,  41,  42,  50,  53  (E.  C.  L.  R.  vol.  96),  followed  in  Williams, 
app.,  The  Churchwardens  of  Llangeinwen,  resps.,(a)  it  being  found  as 
a  fact  that  it  is  impossible  for  the  appellant,  as  vicar  of  Wolford,  to 
perform  the  duties  in  Burmington  without  the  assistance  of  a  curate, 
a  deduction  ought  to  be  made  in  respect  of  the  stipend  of  such  curate 
in  assessing  the  rent-charge  of  Burmington  to  the  poor-rate,  which 
the  appellant  receives  as  part  of  the  endowment  for  the  performance 
of  the  duties  in  Burmington. 

Secondly,  assuming  that  the  appellant  is  not  bound  to  provide  for 
the  service  of  ithe  chapelry  of  Burmington,  except  under  the  lease  of 
the  rectorial  tithe  rent-charge  of  Burmington  from  Merton  College, 
he  ought  to  be  in  the  same  position  with  reference  to  the  poor-rate  as 
the  College  would  be,  if  they  were  in  occupation  of  the  rent-charge. 
Merton  College,  as  appropriators  of  the  tithe  rent-charge  of  Burming- 
ton, are  bound  to  provide  for  the  service  of  the  cure.  The  Bishop 
*7221  °^^S^*  sequester  so  much  *of  the  tithe  rent-charge  of  Burm- 
^   ington,  as  was  necessary  for  the  maintenance  of  a  curate.  And 

(a)  See  the  preoediog  caae. 
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the  lessee  takes  the  lease  of  the  tithe  rent-charge,  subject  to  the  same 
liability :  Hitchcot  v.  Thornburrough,  2  Eoll.  Abr.  337,  tit.  Parson, 
Vicar.  H.  2.  If  the  College  retained  the  tithe  rent-charge  in  their 
own  hands,  and  appointed  a  curate  at  a  fixed  salary,  they  would  be 
entitled  to  a  deduction  in  respect  of  the  salary  of  the  curate.  The 
principle  of  rating  recognised  in  The  Queen  v.  Adams,  4  B.  &  Ad. 
61,  68  (E.  C.  L.  K.  vol.  24),  before  The  Parochial  Assessment  Act,  6 
&  7  W.  4,  c.  96  (and  that  statute  has  not  altered  the  law  as  to  the 
rateability  of  property,  The  Queen  v.  Lumsdaine,  10  A.  &  E.  157 
(E.  G.  L.  R.  vol.  37),  is  "  that  all  lands  are  to  be  assessed  in  propor- 
tion to  the  net  rent  which  a  tenant  at  rack  rent  would  pay,  he  dis- 
charging all  rates  and  outgoings :"  and  in  this  case  the  stipend  of  the 
curate  would  be  an  outgoing  or  charge  imposed  by  law.  The  reason- 
ing in  the  judgment  of  the  Court  in  The  Hackney  and  Lamberhurst 
Tithe  Commutation  Rent-Charges,  E.  B.  &  E.  1,  51,  52  (E.  C.  L.  R. 
vol.  96),  disallowing  the  claim  which  was  made  in  that  case  for  a 
deduction  in  respect  of  the  personal  services  of  the  rector,  does  not 
apply  to  the  case  of  a  lay  rector,  who  cannot  perform  the  service  in 
person.  Further,  the  lease  of  the  tithe  rent-charge  from  Merton 
College  contains  covenants  by  the  appellant  to  pay  all  charges  on  the 
rectory  and  that  he  will  not  assign  without  the  license  of  the  College. 

The  Attorney- General,  in  reply. — [CoCKBURN,  C.  J. — We  relieve 
you  from  replying  on  that  part  of  the  argument  which  proceeded  on 
the  ecclesiastical  dependence  of  Burmington  on  Wolford.]  In  prin- 
ciple and  reason,  *the  appellant,  with  respect  to  the  chapelry  r*i7ftq 
of  Burmington  and  the  parish  of  Wolford,  is  in  the  position  *■ 
of  a  pluralist :  they  are  distinct  sources  of  ecclesiastical  income.  The 
Court  will  not  extend  the  principle  of  exemption  in  The  Hackney 
and  Lamberhurst  Tithe  Commutation  Rent-Charges,  E.  B.  &  E.  1,  53 
(E.  C.  L.  R.  vol.  96),  to  a  case  in  which  the  employment  of  a  curate 
is  not  the  result  of  an  inherent  necessity  in  the  benefice,  but  arises 
from  circumstances  which  are  within  the  control  of  the  incumbent^ 
The  appellant  might  employ  a  curate  at  Wolford,  and  discharge  ihW 
duties  of  the  cure  of  Burmington  in  person,  and  then  he  would  not 
be  entitled-  to  any  deduction.  [Blackburn,  J. — The  deduction  in 
respect  of  the  curate's  salary  which  was  allowed  in  The  Hackney 
ana  Lamberhurst  Tithe  Commutation  Rent-Charges,  is  an  anomaly 
which  I  will  not  extend.] 

CocKBURN,  C.  J. — I  am  of  opinion  that  the  appellant  was  rightly 
assessed  to  the  poor-rate  in  respect  of  the  tithe  rent-charge  of  the 
parish  of  Burmington. 

The  objection  taken  by  the  appellant  to  his  rateability  rests  on  two 
grounds.  First,  that  the  parish  of  Burmington  is  to  be  taken  as  one 
with  the  parish  of  Wolford,  and  that  the  incumbent  of  Wolford, 
holding  the  two  ais  one  aggregate  benefice,  and  being  unable  to  dis- 
charge the  spiritual  duties  in  both  without  the  assistance  of  a  curate-, 
is  entitled  to  deduct  from  the  amount  at  which  he  is  rated  the  expense 
which  he  is  put  to  in  paying  the  stipend  of  a  curate  in  Burmington. 
This  proceeds  on  the  assumption  that  Burmington  and  Wolford  are 
inseparably  and  indissolubly  connected.  We'may  surmise,  as  a  mat- 
ter of  fact,  although  the  evidence  is  not  conclusive,  that  at  r+wo^ 
♦some  remote  period  the  chapelry  of  Burmington  was  a  de-   ^ 
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pendency  of  the  spiritual  parish  of  Wolford ;  but  for  a  long  seriea  of 
years  the  two  have  been  so  dissociated  that,  in  point  of  law,  it  is  im- 
possible to  say  that  they  form  one  benefice.  This  appears  clear  by 
considering  that,  on  being  appointed  to  the  vicarage  of  Wolford,  the 
vicar  could  not  have  insisted  that  he  was  entitled  to  the  cure  of  the 
chapelry  of  Burmington,  with  its  emoluments.  For  many  years  Mer 
ton  College  have  been  in  the  habit  of  dealing  with  Burmington  as  a 
separate  and  distinct  benefice,  sometimes  paying  the  stipend  for  the 
performance  of  the  clerical  duties  in  Burmington  to  a  curate  inde- 
pendent of  the  vicar  of  Wolford,  and  sometimes  paying  the  stipend 
for  the  performance  of  those  duties  to  the  vicar  of  Wolford,  or  making 
such  other  provision  as  to  them  seemed  right :  also  the  appellant  was 
instituted  to  the  vicarage  of  Wolford  in  1843,  and  held  it  for  four 
years  before  the  College,  upon  the  surrender  of  the  lease  of  the  great 
tithes  of  Burmington  by  the  senior  Fellow,  made  the  appellant  lessee 
of  the  tithe  rent-charge  of  Burmington,  with  the  obligation  of  pro- 
viding for  the  performance  of  the  spiritual  duties  there.  Under  these 
circumstances  it  is  impossible  to  contend  that  there  is  any  suoh  insepa- 
rable or  indissoluble  connection  between  Wolford  and  Burmington  as 
that  the  two  are  to  be  considered  one  benefice. 

That  being  so,  the  appellant  stands  in  the  position  of  a  clergyman 
holding  two  separate  benefices ;  and  then  The  Hackney  and  Lamber- 
hurst  Commutation  Kent-Charges,  E.  B.  &  E.  1.  52  (E.  C.  L.  R.  vol. 
96),  is  an  authority  for  saying  that,  as  an  incumbent  of  Burmington. 
*7251  ^®  ^^  ^^^  warranted  in  claiming  to  deduct  *the  stipend  of  the 
■'  curate  whom  he  employs  there :  it  was  optional  with  him  whe- 
ther he  would  hold  both  benefices,  and,  by  accepting  the  benefice  of 
Burmington,  he  brought  upon  himself  the  necessity  of  employing  a 
curate,  and  does  so  only  in  ease  of  himself. 

Secondly,  it  is  said  that,  inasmuch  as  Merton  College  are  the  lay 
impropriators  of  the  rent-charge  of  Burmington,  with  the  obligation 
to  employ  some  minister  of  the  Church  of  England  to  perform  the 
■piritual  duties  of  the  cure,  and  as  the  discharge  of  that  obligation 
is  the  condition  under  which  they  are  entitled  to  take  the  rent-charge 
in  lieu  of  tithes,  the  stipend  paid  to  the  curate  is  a  necessary  outgoing, 
and  ought  to  be  deducted  from  the  amount  of  the  rent-charge  in  ascer- 
taining its  rateable  value.  It  is  not  necessary,  for  the  present  pur- 
pose, to  say  what  would  be  our  decision  if  Merton  College  themselves 
took  the  tithe  rent-charge,  and,  in  satisfaction  of  their  obligation  to 
provide  for  the  discharge  of  the  spiritual  duties,  employed  a  curate 
and  paid  him  a  fixed  stipend.  But,  without  deciding  the  point,  my 
own  opinion  is  strong  that,  if  Merton  College  had  taken  the  rent- 
charge,  and  appointed  a  curate  in  order  to  discharge  their  obligation 
as  lay  impropriators  to  provide  for  the  spiritual  wants  of  the  parish, 
they  could  not  claim  to  deduct  the  curate's  stipend  in  ascertaining 
the  rateable  value  of  the  rent-charge.  In  the  origin  of  impropria- 
tions the  tithes  of  a  parish  were  annexed  to  a  spiritual  corporation 
with  a  view  to  the  discharge  of  the  spiritual  duties  in  that  parish  by 
some  of  its  members.  The  whole  tithes  in  the  hands  of  a  spiritual 
rector  would  be  rateable ;  and  I  cannot  conceive  why,  when  the  tithes 
♦7261  ^*^®  passed  into  the  hands  of  a  lay  impropriator,  he  *8hould 
J  not  be  bound  to  provide  for  the  service  of  the  cure. 
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In  the  present  case  the  whole  of  the  tithe  rent-charge  is  placed  at 
the  disposal  of  a  clergyman  who  happens  to  be  vicar  of  an  adjoining 

Sarish,  on  condition  of  his  providing  for  the  discharge  of  the  spiritual 
uties ;  and  I  see  no  difference  between  a  person  who  is  thus  placed 
in  the  position  of  a  spiritual  rector  and  the  ordinary  case  of  a  spiritual 
rector:  he  takes  the  whole  tithe  rent-charge  as  an  ordinary  rector 
does,  and  I  do  not  see  why  he  should  be  in  a  better  position  than  an 
ordinary  rector.  Also,  treating  the  appellant  as  a  pluralist,  who  is 
obliged  to  employ  a  curate  at  Burmington,  because  he  cannot  be  in 
two  places  at  the  same  time,  the  same  result  is  arrived  at.  I  agree 
with  my  brother  Blackburn  that  the  principle  laid  down  in  The 
Hackney  and  Lamberhurst  Tithe  Commutation  Rent-Charges,  E.  B. 
&  E.  1,  53  (B.  C.  L.  R.  vol.  96),  as  to  allowing  a  deduction  in  respect 
of  the  stipend  of  a  curate,  ought  not  to  be  extended.  Where  the 
incumbent  not  being  in  the  position  of  a  voluntary  pluralist  is  so  cir- 
cumstanced that  his  duties  cannot  be  discharged  by  one  man,  then 
there  is  some  reason  for  the  exception  to  the  general  rule ;  but  only 
in  such  a  case  ought  any  part  of  the  tithe  rent-charge  to  be  with- 
drawn from  local  taxation. 

Blackburn,  J.  (the  only  other  Judge  present). — I  am  of  the  same 
opinion.  If  the  facts  were  that  the  parishes  of  Wolford  and  Bur- 
mington were  one  benefice,  and  the  appellant  took  the  tithe  rent- 
charges  of  Wolford  and  Burmington,  with  the  necessity  of  serving 
the  cure  both  of  the  vicarage  of  Wolford  and  the  curacy  of  r+itoY 
♦Burmington,  and  he  was  compelled  to  employ  a  curate  at  *■ 
Burmington  to  assist  him  in  the  proper  discharge  of  his  ministerial 
duties,  the  case  would  be  within  the  principle  of  exemption  in  The 
Hackney  and  Lamberhurst  Tithe  Commutation  Rent-Charges.  But, 
upon  the  facts  stated  in  this  case,  we  must  take  it  that  the  tithe  rent- 
charge  of  Burmington  is  received  by  the  appellant,  not  as  vicar  of 
Wolford,  but  because  he  is  lessee  of  the  tithes  from  Merton  College, 
and  as  such  has  covenanted  that  he  will  render  the  spiritual  services 
of  this  curacy.  If  he  paid  a  money  rent,  there  would  be  no  deduc- 
tion in  respect  of  that ;  and  it  makes  no  difference  that  he  pays  in 
services  instead  of  in  money.  He  seeks  to  make  a  deduction  in 
respect  of  the  stipend  paid  to  a  curate,  who  is  a  substitute,  which  it 
is  clear  that  he  cannot  do.  The  case  of  a  lessee  of  a  tithe  rent-charge 
is  not  within  the  authority  of  The  Hackney  and  Lamberhurst  Tithe 
Commutation  Rent-Charges,  which  is  not  to  be  followed,  except 
where  the  &cts  are  the  same  as  in  that  case. 

Judgment  for  the  respondents. 
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♦728]  *NAZER  and  Others  v.  WADE  and  Another.    Nau.  2S. 

Practice, — Omission  to  reseal  writ  of  summons, — Statute  of  IdmitcUions. 

On  the  daj  of  the  expiration  of  a  writ  of  summons  issaed  under  The  Oommon  Law  Pro- 
eedure  Act,  1852  (15  A  16  Vict  c.  76),  the  plaintiffs'  attomej  attended  at  the  office  for  tiM 
purpose  of  having  it  renewed,  and  paid  the  fee;  but  being  suddenly  called  awsj  omitted  to 
get  the  seal  impressed  in  pursuance  of  sect.  11,  and  did  not  discover  the  mistake  DntO  it  w»a 
too  late  to  keep  the  writ  alive  by  resealing,  so  aa  to  save  the  Statute  of  Limitations :  held,  thai 
the  Court  had  no  power  to  direct  the  officer  to  impress  the  seal  on  the  writ  as  of  the  day  wbon 
the  attorney  applied  to  have  it  renewed;  but  that  it  would  have  been  otherwise  if  the  omission 
to  reseal  the  writ  had  been  occasioned  by  a  fault  of  the  officer  of  the  Court. 

In  this  case  a  writ  of  summons  was  issued  under  The  Common  loLvr 
Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  which  was  renewed  and 
resealed  in  April,  1861.  On  the  7th  October,  the  plaintiflfe'  attorney 
attended  at  the  office  to  have  the  writ  again  renewed,  and  paid  the  fee, 
but,  being  suddenly  called  away,  he  omitted  to  get  the  seal  impressed  ; 
and  did  not  discover  the  mistake  until  it  was  too  late  to  keep  the  writ 
alive  by  resealing,  so  as  to  save  the  Statute  of  Limitations. 

Pigott,  Serjt.,  on  the  5th  November,  moved  to  have  the  seal  im- 
pressed on  the  writ  as  of  the  7th  October. — [Blackburn,  J. — This 
case,  and  several  others  involving  the  same  question,  came  before  me 
at  chambers,  when,  doubting  my  power  to  assist  the  parties,  I  referred 
them  to  the  Court.]  The  Courts  have  a  power,  which  they  frequently 
exercise,  of  amending  their  writs  and  other  proceedings.  This  power 
seems  inherent  in  all  Courts  of  justice ;  in  addition  to  which  The  Com- 
*7291  ^^^  ^^^  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  *sect.  222, 
-'  empowers  the  common  law  Courts  "  at  all  times  to  amend  all 
defects  and  errors  in  any  proceeding  in  civil  causes,  whether  there  is 
anything  in  writing  to  amend  by  or  not,  and  whether  the  defect  or 
error  be  that  of  the  party  applying  to  amend  or  not."  That  section 
is  cumulative  on  sect.  20,  which  enacts:  "If  the  plaintiff  or  his  attor- 
ney shall  omit  to  insert  in  or  endorse  on  any  writ  or  copy  thereof  any 
of  the  matters  required  by  this  Act  to  be  inserted  therein  or  endorsed 
thereon,  such  writ  or  copy  thereof  shall  not  on  that  account  be  held 
void;  but  it  may  be  set  aside  aa  irregular,  or  amended,  upon  applica- 
tion to  be  made  to  the  Court  out  of  which  the  same  shall  issue,  or  to 
a  Judge ;  and  such  amendment  may  be  made,  upon  any  application  to 
set  aside  the  writ,  upon  such  terms  as  to  the  Court  or  Judge  may  seem 
fit."  If  the  Court  itself  had  omitted,  in  proper  time,  to  affix  the  seal 
on  a  writ,  they  would  do  it  afterwards  nunc  pro  tunc ;  consequently, 
when  the  omission  has  been  made  by  their  officer,  they  ought  to  direct 
him  to  do  the  same.  Suppose  the  officer,  when  about  to  affix  the  seal, 
were  seized  with  a  fit,  and  the  time  expired  before  he  could  resume 
his  post,  or  before  another  person  was  appointed  to  it ;  or  suppose  the 
party  coming  to  the  office  to  have  the  seal  affixed  were  attackeni  in  the 
like  manner,  would  not  the  Court  interfere  ?  [Wightman,  J. — I  do 
not  know  that.  Parties  should  not  drive  these  matters  off  to  the  last 
moment.]  The  Uniformity  of  Process  Act,  2  W.  4,  c.  39,  s.  10,  pro- 
vides :  "  No  first  writ  shall  be  available  to  prevent  the  operation  of 
any  statute  whereby  the  time  for  the  commencement  of  the  action  may 
be  limited,  &c.,  unless  every  writ  issued  in  continuation  of  a  preceding 
*7301  ^^^^  shall,  &c.,  and  shall  contain  a  memorandum  *endor3ed 
■*  thereon  or  subscribed  thereto,  specifying  the  day  of  the  date 
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of  the  first  writ."  Under  this  Act  the  Court  allowed  a  plaintilBF  to 
amend  an  alias  and  a  pluries  writ  of  summons  by  endorsing  thereon 
the  day  of  the  date  of  the  first  writ  of  summons,  and  of  the  return 
thereto ;  the  object  of  the  amendment  being  to  save  the  Statute  <?f 
Limitations :  Culverwell  v.  Nugee,  15  M.  &  W.  559.t  [ Wightman, 
J.— CampbeU  v.  Smart,  5  C.  B.  196  (E.  C.  L.  E.  vol.  57),  which  was 
decided  under  that  statute,  is  an  authority  against  you.  You  are  not 
asking  us  to  amend  an  old  writ,  but  to  issue  a  new  one.]  No ;  for  this 
writ,  when  resealed,  will  be  a  mere  continuance  of  the  original  one. 
[CocKBUBN,  C.  J. — ^If  the  old  writ  were  still  alive,  but  defective,  the 
Court  could  amend  it ;  but  here  it  is  dead,  for  The  Common  Law  Pro- 
cedure Act,  1852  (15  &  16  Vict.  c.  76),  sect.  11,  says:  "No  original 
writ  of  summons  shall  be  in  force  for  more  than  six  months  from  the 
day  of  the  date  thereof,  including  the  day  of  such  date."  Blackburn, 
J. — You  want  us  to  set  our  seal  to  what  is  untrue,  namely,  that  this 
writ  was  sealed  within  six  months  after  the  issuing  of  the  former  one. 
Wightman,  J. — If  you  are  entitled  to  make  this  sort  of  application 
now,  you  might  make  it  after  any  lapse  of  time.]  The  Court  would 
have  a  right  to  refuse  the  application  unless  made  within  a  reasonable 
time.  An  amendment  of  a  writ  of  summons  and  all  subsequent  pro- 
ceedings, by  adding  the  names  of  other  parties  as  co-plaintiffs,  has 
been  allowed :  Carne  v.  Malins,  6  Exch.  SOS.f  [Cockbubn,  C.  J. — 
There  the  writ  was  still  in  existence.]  So  an  amendment  has  been 
allowed  in  the  date  of  a  pluries  writ  of  summons,  though  the  Statute 
of  Limitations  had  run  out ;  the  Court  holding  that  they  had  power 
xinder  15  &  16  Vict.  c.  76,  if  not  *independently  of  it:  Cornish  r*7Qi 
V.  Hockin,  1  B.  &  B.  602  (E.  C.  L.  E.  vol.  72).  [Wightman,  •-  '^^ 
J. — That  was  a  case  of  mere  irregularity.]  In  Chitty's  Forms,  p.  49, 
8th  ed.,  it  is  said :  "  In  a  case  where  the  writ  had  been  issued  on  the 
Ist  November,  duly  renewed  on  the  1st  May,  and  then  tendered  for 
further  renewal  on  the  next  1st  November,  but  the  officer  of  the  Court 
refused  to  seal  it,  the  Court  directed  him  to  affix  the  proper  seal  nunc 
pro  tunc  as  of  the  day  on  which  it  was  tendered,  saying  that  it  might 
be  done  quantum  vahat,  and  that  the  error,  if  any,  would  appear  upon 
the  record;"  and  two  anonymous  cases(a)  and  Campbell  v.  Smart,  5  C. 
B.  196  (E.  C.  L.  R.  vol.  57),  are  referred  to. 

The  Court  (consisting  of  Cockburn,  C.  J.,  Wightman  and  Black- 
burn, Js.)  said  they  would  consult  the  other  Judges  on  the  subject,  as 
it  was  desirable  there  should  be  some  uniform  rule  in  the  Courts  upon 
it.  They  would  assist  the  plaintiflfe  if  they  could,  but  doubted  whether 
their  power  to  do  so  had  not  been  taken  away  by  the  statute. 

Cur,  adv.  vuU, 

Bl'ackburn,  J.,  now  delivered  judgment,  saying  that,  having  con- 
sulted a  majority  of  the  Judges  of  the  other  Courts,  the  Court  were 
unanimously  of  opinion  that  they  had  no  jurisdiction  to  make  such  an 
order  as  was  here  asked  for.  unless  in  cases  where  the  mischief  had 
been  occasioned  by  a  fault  in  the  officer  of  the  Court. 

Eule  refused. 

(a)  18  Jur.  1104;  24  L.  J.  Q.  B.  23 ;  18  Jitr.'  1017 ;  24  L.  J.  C.  P.  1 ;  24  U  T.  61. 
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n32]  *The  QUEEN  v.  The  Inhabitants  of  BRAMLEY.    Nov.  9. 
Pauper  lunatics.— U  dh  17  Vict,  c,  97,  s.  97.— GOberfs  Ad  (22  G.  3,  e.  83). 

The  expression  {*  Union,"  in  the  16  A  17  Vict  c  97,  a.  97,  relative  to  the  settlemeot  and 
expenses  incurred  in  respect  of  panper  lunatics,  applies  to  a  union  formed  under  Oilbeit'a  Aet 
(22  G.  3,  0.  83). 

Two  justices  of  the  peace  for  the  borough  of  Leeds  adjudged  the 
settlement  of  Elizabeth  Watson,  a  pauper  lunatic,  then  confined  in  the 

Sauper  lunatic  asylum  at  Stanley  cum  Wrenthorpe,  in  the  West 
hiding  of  Yorkshire,  to  be  in  the  parish  of  Tatham,  in  the  county  of 
Lancaster,  a  parish  comprised  or  incorporated  within  a  union  formed 
under  the  provisions  of  stat.  22  G.  3,  c.  83,  to  wit,  the  Caton  Union, 
in  that  county ;  and  ordered  the  guardians  of  the  poor  of  the  Caton 
Union  to  pay  to  the  guardians  of  the  poor  of  the  township  of  Bramley, 
in  the  borough  of  Leeds,  in  that  Riding,  certain  sums  of  money  therein 
alleged  to  have  been  incurred  by  that  township  in  and  about  the  ex- 
amination of  the  said  E.  W.,  and  her  conveyance  to  the  said  asylum, 
and  a  certain  other  sum  of  money  paid  by  them  to  the  treasurer  of  the 
asylum  for  her  maintenance  in  it,  and  other  sums  of  money  therein 
mentioned.  Against  this  order  the  guardian,  churchwardens,  and 
overseers  of  Tatham  appealed  to  the  Quarter  Sessions  of  the  West 
Riding  of  Yorkshire,  holden  at  Leeds ;  which  discharged  the  order 
subject  to  the  following  case. 

On  and  before  the  22d  June,  1860,  Elizabeth  Watson,  a  lunatic 
pauper,  was  confined  in  the  asylum  at  Stanley  cum  Wrenthorpe,  in 
nif7QQ•^  the  West  Riding  of  the  *county  of  York,  pursuant  to  an  order 
J  in  that  behalf:  and  thereupon  the  following  order,  adjudicating 
her  settlement  and  ordering  payment  of  her  maintenance,  was  made. 
"  Borough  of  Leeds,  in  the  West  Riding  of  Yorkshire,  to  wit.]  To 
the  guardians  and  overseers  of  the  poor  of  the  parish,  township,  or 
place  of  Tatham,  in  a  certain  union  formed  according  to  law,  called 
the  Caton  Union,  in  the  county  of  Lancaster,  and  to  the  guardians  of 
the  poor  of  the  same  union,  and  to  each  and  every  of  them.  Whereas 
the  overseers  of  the  poor  of  the  township  of  Bramley,  in  the  borough 
of  Leeds,  being  a  borough  situate  within  the  West  Riding  of  the 
county  of  York,  this  day  complained  to  us,  two  of  Her  Majesty's  jus- 
tices of  the  peace  in  and  for  the  said  borough  (one  of  the  quorum) 
whose  names  are  hereunto  set  and  seals  affixed,  and  give  us  to  be  in- 
formed that  heretofore,  to  wit,  on  the  3d  September,  a.  d.  1859,  at  the 
instance  of  the  overseers  of  the  poor  of  the  said  township  of  Bramley 
(the  said  township  of  Bramley  being  then,  and  from  thence  hitherto, 
and  still,  a  township  not  within  any  union),  one  of  Her  Majesty's  jus- 
tices of  the  peace  in  and  for  the  said  borough,  pursuant  to  the  provi- 
sions and  according  to  the  form  of  an  Act  of  Parliament  made  in  the 
session  of  Parliament  holden  in  the  16th  and  17th  years  of  the  reign 
of  our  lady  the  now  Queen,  *  To  consolidate  and  amend  the  laws  for 
the  provision  and  regulation  of  lunatic  asylums  for  counties  and 
boroughs  ftnd  for  the  maintenance  and  care  of  pauper  lunatics  in  Eng- 
land,' duly  made  an  order  under  his  hand,  pursuant  to  the  statute  in 
such  case  made  and  provided,  directing  Elizabeth  Watson,  a  pauper 
lunatic  then  and  there  brought  before  him,  to  be  received  into  the 
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lunatic  asylum  at  *Stanley  cum  Wrenthorpe,  in  the  county  of  f^itqa 
York.  And  that  the  said  Elizabeth  Watson  was  afterwards,  ^ 
to  wit,  on  the  said  3d  September,  in  the  year  last  aforesaid,  by  virtue 
of  the  said  order,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, conveyed  from  the  said  township  of  Bramley  to,  and  was  then 
and  there  delivered,  along  with  a  duplicate  of  the  said  order,  and  of 
the  statement  thereunto  subjoined  as  is  hereinafter  mentioned,  to  the 
superintendent  of  the  said  asylum,  and  was  then  and  there  received 
and  confined  in  the  said  asylum,  and  from  thence  continually  hitherto 
bath  been,  and  still  is,  confined  in  the  said  asylum  under  and  by 
virtue  of  the  provisions  of  the  said  first-mentioned  Act  and  the  said 
last-mentioned  order,  as  a  pauper  lunatic  in  the  said  asylum ;  and  that 
the  said  Elizabeth  Watson,  during  all  the  time  in  that  behalf  afore- 
said, hath  been,  and  still  is,  maintained  there  in  the  said  asylum  under 
and  in  pursuance  of  the  said  order  in  that  behalf  aforesaid,  and  at  the 
costs  and  charges  of  the  said  township  of  Bramley,  out  of  the  rates 
raised  for  the  relief  of  the  poor  of  that  township.  And  that  the  said 
justice,  before  making  such  order,  that  is  to  say,  when  the  said  Eliza- 
beth Watson  was  brought  before  him  as  aforesaid,  to  wit,  at  Leeds 
aforesaid,  in  the  said  borough,  called  to  his  assistance  William  Switt 
Wade,  a  surgeon  and  apothecary,  and  he  the  said  justice,  having  then 
and  there,  with  the  assistance  aforesaid,  personally  examined  the  said 
Elizabeth  Watson,  was  then  and  there,  on  such  personal  examination 
and  other  proof,  satisfied  that  the  said  Elizabeth  Watson  was  then 
lunatic^  ana  a  proper  person  to  be  confined.  And  that  the  said  Wil- 
liam Swift  Wade  then  and  there,  before  the  making  of  the  said  order, 
signed  a  certificate,  according  to  the  form  in  *Schedule  (F.)  r^yoc 
No.  8  to  the  said  first-mentioned  Act  annexed,  that  the  said  ^ 
Elizabeth  Watson  was  then  lunatic.  And  the  said  overseers  of  the 
poor  of  the  said  township  of  Bramley  further  complain  and  give  us 
to  be  informed  that  to  the  said  order  was  subjoined  a  statement 
respecting  the  said  Elizabeth  Watson  according  to  the  form  of  the 
statute  in  such  case  made  and  provided.  And  that,  at  the  time  of 
making  the  said  order,  the  place  of  the  last  legal  settlement  of  the 
said  Elizabeth  Watson  was  not  ascertained.  Now  therefore  we,  the 
said  first-mentioned  justices,  having,  as  such  justices  in  and  for  the 
said  borough,  and  pursuant  to  the  statutes  in  such  case  made  and  pro- 
vided, inquired;  on  the  hearing  of  the  said  complaint  and  information, 
into  the  several  premises,  and  into  the  legal  settlement  of  the  said 
Elizabeth  Watson :  and  the  said  complainants,  on  behalf  of  the  said 
township  of  Bramley,  having  now  here  ascertained  and  established 
before  us,  by  satisfactory  evidence  upon  oath  according  to  law,  the 
truth  of  all  and  singular  the  premises,  and  that  the  said  Elizabeth 
Watson,  during  all  the  time  aforesaid,  was  and  is  now  legally  settled 
in  the  said  parish,  township,  or  place  of  Tatham,  in  the  said  county 
of  Lancaster,  do  by  this  our  order  adjudge  that  all  and  singular  the 
premises  are  true,  and  that  the  place  ot  the  last  legal  settlement  of 
the  said  Elizabeth  Watson,  at  the  time  of  the  making  of  the  said 
order  hereinbefore  mentioned,  and  from  thence  continually  hitherto, 
hath  been,  and  still  is,  in  the  said  parish,  township,  or  place  of 
Tatham.  And  whereas  it  is  now  duly  proved  to  us  the  said  first- 
mentioned  justices,  as  well  upon  the  oath  of  the  assistant  overseer 
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of  the  poor  of  the  said  township  of  Bramley  as  otherwise,  that  the 
expenses  incurred  by  and  on  behalf  of  the  said  township  of  Bramley 
i^fjoo-i  in  i^nd  *about  the  examination  of  the  said  Elizabeth  Watson 
^  as  last  aforesaid;  and  her  conveyance  to  the  said  asylum  as 
aforesaid,  amount  to  U.  15^.;  and  that  the  moneys  paid  by  the  .said 
township  of  Bramley  to  the  treasurer  of  the  said  asylum  for  the 
lodging,  maintenance,  medicine,  clothing,  and  care  of  the  said  Eliza- 
beth Watson  there,  and  incurred  within  twelve  calendar  months  next 
{)reviou8  to  the  date  of  this  our  order  (to  wit),  from  the  3d  September 
ast  up  to  the  14th  day  of  June  instant,  amount  to  the  sum  of  16t  4«. 
Aid,:  We  the  said  first-mentioned  justices  do  hereby  further  adjudge 
the  premises  aforesaid  to  be  true,  and  we  do  order  the  guardians  of 
the  poor  of  the  said  Caton  Union,  out  of  any  moneys  which  may  be 
in  or  come  into  their  hands  by  virtue  of  their  office  as  such  guardians, 
to  pay  to  the  overseers  of  'the  poor  of  the  township  of  Bramley  afore- 
said, the  said  sum  of  It  155.,  being  the  reasonable  expenses  incurred 
by  the  said  township  of  Bramley  in  and  about  the  said  examination 
of  the  said  Elizabeth  Watson,  and  her  conveyance  to  the  said  asyiam 
as  aforesaid ;  and  also  the  further  sum  of  16i.  4^.  4d  to  the  said  over- 
seers of  the  poor  of  the  said  township  of  Bramley,  being  the  amount 
so  paid  by  them  to  the  treasurer  of  the  asylum  at  Stanley  cum 
Wrenthorpe  as  aforesaid.  And  we  the  said  first-mentioned  justices 
do  also  hereby  further  order  you,  the  said  guardians  of  the  poor  of 
the  said  Caton  Union,  and  all  and  every  the  guardians  of  the  poor 
for  the  time,  from  time  to  time,  being  of  the  Caton  Union,  out  of  any 
moneys  which  may  be  in  or  come  into  your  or  their  hands  by  virtue 
of  your  or  their  offices  as  such  guardians,  to  pay  weekly  and  every 
week  to  the  treasurer  of  the  said  asylum,  from  the  14th  June  instant^ 
so  long  as  the  said  Elizabeth  Watson  shall  continue  in  the  said 
*7371  *^y^^°^  ^y  virtue  *of  the  said  order  in  that  behalf,  and  so  long 
^  as  it  shall  not  be  otherwise  ordered  by  competent  authority 
in  that  behalf  according  to  law,  the  sum  of  8*.  for  the  future  lodging, 
maintenance,  medicine,  clothing,  and  care  of  the  said  Elizabeth  Wat- 
son, which  said  sum  appears  to  us,  the  said  justices,  to  be  reasonable 
for  the  future  lodging,  maintenance,  medicine,  clothing,  and  care  as 
aforesaid ;  and  for  your  and  their  paying  the  said  sums  of  money  and 
charges  herein  directed  to  be  paid  this  shall  be  your  warrant.  Given 
under  our  hands  and  seals  at  Leeds,  in  and  for  the  said  borough,  the 
22d  June,  in  the  year  of  our  Lord  1860. 

"Wm.  Kitsall."  (l.  s.) 
"  Robert  Hudson."  (l.  a) 
The  parish  of  Tatham  is  one  of  several  parishes  and  townships, 
which,  together,  form  a  Poor  Law  Union,  commonly  called  a  Gilbert 
Union,  duly  formed  and  incorporated  in  the  year  1829,  pursuant  to 
lihe  provisions  of  the  statute  22  G.  3,  c.  83,  for  the  better  relief  and 
employment  of  the  poor  of  the  aforesaid  several  parishes  and  town- 
ships, under  the  name  of  the  Visitors  and  Guardians  of  the  Poor  of 
the  several  townships  forming  the  Caton  Union  or  Incorporation; 
and  at  the  date  of  the  said  order  the  guardians  of  the  poor  of  the 
said  several  parishes  and  townships  respectively  had  been  duly  ap- 
pointed, and  were  then  acting  as  such  guardians,  within  the  Caton 
Union,  under  the  powers  and  authority  of  the  above  statute  and  of 
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those  statutes  which  regulate  the  unions  fonned  under  its  provisions, 
and  incorporated  under  it.  The  appellants  against  the  above  order 
of  22d  June,  1860,  were  the  guardian  of  the  poor  of  the  parish  of 
Tatham  and  the  churchwardens  *and  overseers  of  the  poor  of  p^og 
the  same  parish ;  and  at  the  hearing  of  the  appeal  they  objected  ^ 
to  the  order  as  invalid,  the  same  being  improperly  made  upon  the 
guardians  of  the  poor  of  the  union  called  the  Caton  Union,  and  direct- 
ing them,  the  guardians  of  the  poor  of  that  union,  to  pay  the  said 
several  suras  mentioned  in  the  said  order ;  inasmuch  as  no  such  guard- 
ians existed  in  law  or  in  fact  able  to  obey  it,  and  having  funds  for 
such  purpose ;  and  that  the  order  ought  to  have  been  made  upon  and 
addressed  to.  the  guardian  acting  for  the  said  parish  of  Tatham  only. 
The  counsel  for  the  respondents  at  the  hearing  expressly  declined  to 
ask  the  Court  of  Quarter  Sessions  to  amend  the  said  order  in  this 
respect,  even  if  the  Court  of  Quarter  Ses8it)ns  should  be  of  opinion 
that  by  law  they  had  power  so  to  amend  the  same.  The  Court  of 
Quarter  Sessions,  being  of  opinion  that  the  above  objection  was  well 
founded,  and  that  the  said  order,  as  seeking  to  charge  the  parish  of 
Tatham,  was  on  the  face  of  it  invalid  and  bad  in  law,  discharged  the 
order. 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion  that  the  said 
order,  bearing  date  the  22d  June,  1860,  was  valid,  as  being  properly 
made  upon  the  guardians  of  the  poor  of  the  Caton  Union,  then  the 
order  of  the  Court  of  Quarter  Sessions  discharging  that  order  is  to 
be  quashed.  But  if  the  Court  of  Queen's  Bench  shall  be  of  opinion 
that  the  said  order  of  22d  day  of  June,  1860,  is  invalid  and  bad,  as 
seeking  to  charge  the  parish  of  Tatham,  then  the  order  of  the  Court 
of  Quarter  Sessions  discharging  that  order  is  to  stand  confirmed. 

West  and  K  A,  LascelUa,  in  support  of  the  order  of  the  Quarter 
Sessions. — The  Quarter  Sessions  did  right  *in  discharging  the  r*7oQ 
order  of  the  justices.  The  question  depends  on  the  16  &  17  ^ 
Vict.  c.  97,  s.  97,  which  enacts, — "  It  shall  be  lawful  for  any  two  jus- 
tices for  the  county  or  borough  in  which  any  asylum,  registered 
hospital,  or  licensed  house  in  which  any  pauper  lunatic  is  or  has  been 
confined  is  situate,  or  to  which  such  asylum  wholly  or  in  part  belongs, 
or  from  any  part  of  which  any  pauper  lunatic  is  or  has  been  sent  for 
confinement,  at  any  time  to  inquire  into  the  last  legal  settlement  of 
such  pauper  lunatic,  and  if  satisfactory  evidence  can  be  obtained  as 
to  such  settlement  in  any  parish,  such  justices  shall,  by  order  under 
their  hands  and  seals,  adjudge  such  settlement  accordingly,  and  order 
the  guardians  of  the  union  to  which  the  parish  in  which  such  lunatic 
is  adjudged  to  be  settled  belongs,  or  of  such  parish  in  case  such  parish 
be  in  a  union  or  be  under  a  board  of  guardians,  and  if  not,  then  the 
overseers  of  such  parish,  to  pay  to  the  guardians  of  any  union  or 
parish,  or  the  overseers  of  any  parish,  all  expenses  incurred  by  or  on 
behalf  of  such  union  or  parish  in  or  about  the  examination  of  such 
lunatic,  and  the  bringing  him  before  a  justice  or  justices,  and  his  con- 
veyance to  the  asylum,  hospital,  or  house,  and  of  all  moneys  paid  by 
such  last-mentioned  guardians  or  overseers  to  the  treasurer,  officer, 
or  proprietor  of  the  asylum,  hospital,  or  house,  for  the  lodging,  main- 
tenance, 'medicine,  clothing,  and  care  of  such  lunatic,  and  incurred 
within  twelve  calendar  months  previous  to  the  date  of  such  order, 
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and,  if  sncli  lunatic  is  still  in  confinement,  also  to  pay  to  the  trea- 
surer, officer,  or  proprietor  of  the  asylum,  hospital,  or  house  the  rea- 
sonable charges  of  the  future  lodging,  maintenance,  medicine,  clothing, 
and  care  of  such  lunatic ;  and  the  guardians  or  overseers  on  whom 
*7401   *^y  ^^^^  order  is  made  shall  immediately  pay  to  the  *guard- 

J  ians  or  overseers  to  whom  the  same  are  ordered  to  be  paid  the 
•  amount  of  the  expenses  and  moneys  by  such  order  directed  to  be  paid 
to  them,  and  from  time  to  time  pay  to  the  said  treasurer,  officer,  or 
proprietor  of  the  asylum,  hospital,  or  house,  the  future  charges  afore- 
said." The  word  *'  union"  in  this  section  does  not  include  a  union 
under  Gilbert's  Act,  22  G.  8,  c.  83,  and  consequently  where  a  pauper 
belbngs  to  a  parish  within  such  a  union,  the  order,  tinder  the  16  &  17 
Vict.  c.  97,  8.  97,  should  not  be  made  on  the  guardians  of  the  union, 
as  was  done  here.  It  is  true  that  the  interpretation  clause,  sect.  132, 
enacts,  "  In  this  Act  the  ^ords  and  expressions  following  shall  have 
the  several  meanings  hereby  assigned  to  them,  unless  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such  construction  (that 
is  to  say),  '  Union'  shall  mean  a  union  of  parishes  formed  under  the 
Act  of  the  5th  year  of  King  William  the  Fourth,  intituled  An  Act 
for  the  amendment  and  better  administration  of  the  laws  relating  to 
the  relief  of  the  poor  in  England  and  Wales,  or  under  the  Act  of  the 
22d  year  of  King  George  the  Third,  intituled,  An  Act  for  the  better 
relief  and  employment  of  the  poor,  or  incorporated  or  united  for  the 
relief  or  maintenance  of  the  poor  under  any  local  Act."  But  here  the 
subject  is  repugnant  to  the  construction  which  would  render  the  inter- 
pretation clause  applicable,  for  the  constitution  of  boards  of  guardians 
under  the  22  G.  3,  c.  83,  diffisrs  from  that  of  boards  of  guardians  under  the 
Poor  Law  Amendment  Act,  4  &  5  W.  4,  c.  76.  Throughout  the  former 
Act,  *'  guardians  of  the  union^^  are  not  mentioned.  Each  parish  in  the 
union  elects  a  guardian  to  act  for  itself,  and  there  is  one  general  treasurer 
for  the  union,  in  whose  hands  its  money  remains  to  be  administered  by 
*7411   *^^'^  under  the  control  of  the  visitors;  not  under  that  of  the 

J  guardians,  who  have  no  means  of  getting  it  out  of  his  hands. 
(They  cited  the  4th,  7th,  8th,  35th,  38th,  and  43d  sects,  of  the  22  G. 
3,  c.  83,  together  with  the  schedule  Nos.  11  and  15  to  that  statute.) 
Sect.  107  of  Stat.  16  &  17  Vict.  c.  97,  enacts:  "The  overseers  of  any 
parish,  and  the  guardians  of  any  union  or  parish,  and  the  clerk  of 
the  peace  of  any  county,  obtaining  any  order  under  this  Act  adjudg- 
ing the  settlement  of  any  lunatic  to  be  in  any  parish,  shall,  within  a 
reasonable  time  after  such  order  has  been  made,  send,  or  deliver,  by 
post  or  otherwise  to  the  overseers  or  guardians  of  the  parish  in  which 
such  lunatic  is  adjudged  to  be  settled,  a  copy  or  duplicate  of  such 
order,  and  also  a  statement  in  writing  under  their  or  his  hands  or 
hand,  or,  where  they  are  the  guardians  of  a  union  or  parish,  under 
the  hands  of  any  three  or  more  of  such  guardians,  stating  the  descrip- 
tion and  address  of  the  overseers,  guardians,  or  clerk  of  the  peace 
obtaining  such  order,  and  the  place  of  confinement  of  the  lunatic, 
and  setting  forth  the  grounds  of  such  adjudication,  including  tKe 
particulars  of  any  settlement  or  settlements  relied  upon  in  support 
thereof,  &c."     And  sect.  108 :  "  If  the  guardians  of  any  union  or 
parish,  or  the  overseers  of  any  parish,  feel  aggrieved  by  any  such 
order  as  aforesaid  adjudging  the  settlement  of  any  lunatic,  they  or  he 
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may  appeal  against  the  same  to  the  next  general  quarter  sessions  of 
the  peace,  &o."  Reg.  v.  The  Justices  of  the  West  Riding,  26  L.  J. 
M.  C.  41,  does  not  turn  on  the  same  point  as  the  present  case  does; 
but  on  22  G.  8,  c.  83,  being  cited  in  the  course  of  the  argument,  Erie, 
J.,  said,  ''That  Act  cannot  assist  us,  as  it  makes  the  guardian  a 
parish,  not  an  *union,  officer."  In  Reg.  v.  The  Inhabitants  of  r^^jAc^ 
Heaton,  28  L.  J.  M.  C.  181,  it  was  held  that  where  the  order  ^  '^^ 
of  adjudication  of  the  settlement  of  a  pauper  lunatic  is  obtained  by 
the  guardians  of  a  union  on  behalf  of  a  township,  the  proper  persons 
to  sign  the  statement  of  the  grounds  of  adjudication  and  of  the  par- 
ticulars of  settlement  required  by  16  &  17  Vict.  c.  97,  s.  107,  are  the 
overseers  of  the  township.  Erie,  J.,  there  says :  "  The  tenor  of  the 
decisions  is  to  make  those  parties  the  domini  litis  whose  money  was 
at  stake,  and  on  whose  behalf  the  order  was  obtained."  In  Reg.  v. 
The  Inhabitants  of  Liverpool,  29  L.  J.  M.  C.  137,  it  was  held  that 
the  Quarter  Sessions  have  no  power,  under  sect.  118  of  this  Act,  to 
amend  an  order  by  inserting  "guardians  of  the  poor"  instead  of 
**  churchwardens  and  overseers  of  the  poor."  Reg.  v.  The  Guardians 
of  the  Poor  of  Lambeth  and  Reg.  v.  The  Inhabitants  of  St.  Mary, 
Southampton,  5  Q.  B.  513  (E.  C.  E.  R.  vol.  48),  decided  on  the  con- 
struction of  a  local  Act,  whereby  several  parishes  were  united  for 
the  relief  of  the  poor,  favour  the  decision  of  the  Quarter  Sessions  in 
this  case. 

Welsby,  contri. — ^The  true  construction  of  the  16  &  17  Vict.  c.  97, 
8.  97,  is  that  the  order  to  pay  shall  be  made  on  the  board  of  guardians 
of  the  union  when  the  parish  is  in  a  union ;  on  the  board  of  guardians 
of  the  parish  when,  under  The  Poor  Law  Amendment  Act,  4  &  5 
W.  4,  c.  76,  8.  89,  there  is  such  a  board  in  a  parish  not  united  to 
others  in  a  union ;  and  in  all  other  cases  on  the  overseers  of  the 
parish:  and  that  section  should  be  punctuated  accordingly.  The 
present  case  comes  under  the  last  of  these  heads ;  for  there  is  no  board 
of  guardians  for  each  parish  in  this  union,  but  each  parish  elects 
*one  guardian  for  the  union,  who,  together,  form  the  board  of  r^tjAo 
guardians  for  the  union.  *- 

It  is  contended  by  the  other  side  that  this  enactment  does  not 
apply  to  unions  under  the  Gilbert  Act ;  but  the  interpretation  clause 
says  that  it  shall  apply  to  them.  It  is  not  correct  to  say  that  money 
in  the  hands  of  the  treasurer  of  a  Gilbert  Union  cannot  be  got  at  by 
the  guardians:  for  the  12th  section  provides  for  that,  ana  by  the 
subsequent  statute,  41  G.  8,  c.  9,  s.  8,  it  may  be  recovered  before  two 
justices  of  the  peace.  Gilbert's  Act  has  also  been  modijBed  by  other 
subsequent  ^statutes.  The  Poor  Law  Amendment  Act,  4  &  5  W.  4, 
c.  76,  s.  64,  enacts  that  "  the  ordering,  giving,  and  directing  of  all 
relief  to  the  poor  of  any  parish  which,  according  to  the  provisions 
of  any  of  the  said  recited  Acts"  (among  which  was  Gilbert's  Act), 
&c.,  "  shall  be  under  the  government  and  control  of  any  guardians 
of  the  poor,  or  of  any  select  vestry,  and  whether  forming  part  of 
any  union  or  incorporation  or  not  (but  subject  in  all  cases  to,  and 
saving  and  excepting  the  powers  of,  the  said  Commissioners  appointed 
under  this  Act),  shall  appertain  and  belong  exclusively  to  such 
guardians  of  the  poor  or  select  vestry,  according  to  the  respective 
provisions  of  the  Acts  under  which  such  guardians  or  select  vestry 
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may  have  been  or  shall  be,  appointed,  &c."     [He  was  then  stopped, 
andf  J,  B.  Maule,  who  was  with  him,  was  not  heard.] 

CocKBURis^,  C.  J. — I  am  satisfied  that  the  expression  "Union,"  in 
the  16  &•  17  Vict.  c.  97,  s.  97,  applies  to  the  case  of  Gilbert  Unions ; 
for,  although  the  section  does  not  do  so  in  terms,  the  interpretation 
♦7441  ^^^^^®'  ^®^*-  1^2,  *says  that  it  shall  apply  to  them.  We  do  not 
-'  see  how  any  practical  injustice  or  wrong  can  be  done  by  this 
construction  being  put  upon  the  Act,  for  it  is  plain  that  if  this  pauper 
were  now  in  his  own  parish,  instead  of  that  which  obtained  this 
order,  he  would  be  removed  to  the  union  workhouse,  and,  under  the 
provisions  of  Gilbert's  Act  and  the  41  G.  8,  c.  9,  s.  8,  be  maintained 
by  the  common  fund  of  the  union,  to  which  his  own  parish  would 
have  to  contribute. 

Blackburn,  J.  (the  only  other  Judge  present). — I  am  of  the  same 
opinion.  It  is  not  necessary  to  consider  the  question  which  has  been 
argued  as  to  the  internal  management  of  the  Gilbert  Unions,  for, 
even  supposing  Mr.  West  and  Mr.  Lascelles  right  on  that  matter,  the 
case  comes  literally  within  the  words  of  the  sections  before  us.  If, 
indeed,  we  saw  that  the  effect  of  our  so  holding  would  be  to  give 
validity  to  an  order  for  payment  of  money  on  a  party  who  had  no 
means  of  getting  at  it,  the  case  might  be  different ;  but  as  it  is  clear 
that,  after  the  money  is  paid  out  gf  the  funds  of  the  union,  the  charge 
will,  in  the  end,  come  on  the  parish  to  which  the  pauper  belongs, 
there  is  no  reason  for  saying  that  the  Legislature  did  not  mean  what 
they  have  said. 

Order  of  Sessions  quashed. 


*745]  *JACKSON  and  Wife  and  Others  v.  THOMASOK    ATw.  14. 

Contradicting  vritness,-^ Common  Law  Procedure  Act,  1854  (17  df  18  Vict.  c.  125), 

sect.  22. 

A  statement  to  oontradiot  the  evidenoe  of  a  witness  under  The  Common  Law  Proeedure  Act, 
1854  (17  A  18  Vict.  c.  125),  sect  22,  may  be  oontained  in  a  series  of  docamentSy  not  ono  of 
which,  taken  by  itself,  would  amonnt  to  a  contradiction  of  his  evidenoe. 

Qucere,  per  Cockbum,  G.  J.,  whether,  independent  of  that  statute,  if  a  party,  in  order  to 
prove  a  will,  calls  an  attesting  witness,  who  gives  evidence  invalidating  the  will,  it  is  not  com- 
petent to  the  party  calling  him  to  give  evidence  to  discredit  him,  as,  for  instance,  by  showing 
that  be  has  been  cormptod  by  the  heir  at  law  ? 

This  was  an  action  of  ejectment,  in  which  the  plaintiffi  claimed  to 
recover  certain  premises  as  heirs  at  law  of  J.  H.,  and  th^s^fendant 
defended  as  tenant  to  the  ^dow  of  J.  H.,  who  claimed  as  sofe  devisee 
under  his  will. 

On  the  trial,  before  Keating,  J.,  at  the  Liverpool  Spring  Assizes, 
1861,  the  plaintiflfe  having  proved  their  title  as  heirs  at  law,  the  de- 
fendasl^roceeded  to  prove  the  will,  and  for  this  purpose  callfid-on« 
of  the  aUestmg  witnesses,  whose^  testimony  showed  that  the  will  had 
not  been^executed  in  the  manner  required  by  law.  In  order  to  con- 
tradict this,  the  defendant  oflfered  in  evidence  several  letters  of  the 
witness  to  the  widow,  admitted  by  himself  to  be  genuine,  in  which  he 
had,  as  was  alleged,  given  an  account  inconsistent  with  his  testimony. 
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This  evidence  was  objected  to,  but  was  received  by  the  Judge,  and,  j^ 
the  plaintiffs  having  given  evidence  in  reply,  the  case  was  left  to  the! 
jury,  who  found  for  the  defendant. 

Monky  in  Easter  Term,  obtained  a  rule  for  a  new  trial,  *on  r^^^g 
the  ground  that  the  evidence  had  been  improperly  received.        L 

Edward  James  and  B,  O.  Williams  appeared  to  show  cause ;  but  the 
Court  called  on 

MmJc  and  Milward  to  support  the  rule. — Previous  to  The  Common 
Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  s.  22,  a  party  was 
not  allowed  to  discredit  his  own  witness,  as  was  sought  to  be  done  on 
this  occasion.  That  section  enacts :  "  A  party  producing  a  witness 
shall  not  be  allowed  to  impeach  his  credit  by  general  evidence  of  bad 
character,  but  he  may,  in  case  the  witness  shall  in  the  opinion  of  the 
Judge  prove  adverse,  contradict  him  by  other  evidence,  or,  by  leave 
of  the  Judge,  prove  that  he  has  made  at  other  times  a  statement  incon- 
sistent with  his  present  testimony ;  but,  before  such  last-mentioned 
proof  can  be  given,  the  circumstances  of  the  supposed  statement,  suflS- 
cient  to  designate  the  particular  occasion,  must  be  mentioned  to  the 
witness,  and  he  must  be  asked  whether  or  not  he  has  made  such  state- 
ment." Not  one  of  the  letters  produced  here,  taken  by  itselfl  amounts 
to  a  contradiction  of  the  testimony  given  by  the  witness.  (In  order 
to  show  this,  they  proceeded  to  read  and  comment  on  the  letters.) 

CocKBUBN,  C.  J. — Taken  together,  these  letters  amount  to  a  con- 
tradictiom  of  the  testimony  of  the  witness.  It  would  frustrate  a  very 
valuable  provision  of  this  statute  if  we  were  to  hold  that,  when  a  series 
of  letters  gives  the  required  resullj  they  mfty  not  be  all  taken  together 
for  that  purpose,  because,  singly,  they  would  be  *instifficient.  r+y^'r 
Each  letter  might  contain  an  admis^on  of  some  fact,  and  all  ^ 
the  facts  thus  admitted  might  make  up  a  contradiction.  The  effect  of 
them  is  for  the  jury.^ 

For  the  decision  of  this  case  it  is  sufficient  to  say  that,  under  the 
statute,  these  letters  are .  admissible ;  but  I  doubt  very  much  if  the 
statute  is  wanted  at  all  here.   I  know  of  no  authority  that  a  party  who 
claims  under  a  will,  and  consequently  is  comvelUd  to  call  the  attesting^ 
witness  to  it,  cannot,  in  the  event  of^  one  of  them  disproving  the  will,  I 
give  evidence  to  discredit. him;  as,  for  instance,  by  showing  that  he  ' 
has  been  corrupted  by  the  heir  at  law. 

WiGHTMAN,  J.,  concurred. 

Blackburn,  J. — The  Judge  must  see  that  the  evidence,  i.  e.,  in 
this  case  the  letters,  is  such  that  the  jury  might  fairly  draw  from  it 
the  conclusion  that  the  testimony  given  by  the  witness  was  untrua 
When  he  has  got  thus  far,  the  evidence  is  admissible,  although  it  may 
not  prove  the  point  for  which  it  was  adduced.         Bule  discharged. 
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The  Trustees  of  the  SUNK  ISLAND  TURNPIKE  ROAD,  Appel- 
lants,  V.  The  Surveyors  of  the  Highways  of  the  Parish  of  PAT- 
^  RINGTON,  Respondents.     Nov.  16. 

Highway  Turnpike  Road. — 4  ik  5  Vid.  c.  59. 

1.  The  4  A  5  Viot.  o.  69,  applies  to  turnpike  roads  not  in  existence  at  the  time  when  it  was 
passed. 

2.  A  torn  pike  tnist  is  not  the  less  a  turnpike  trust  within  that  Act  because  the  funds  of  it 
are  derived  ftom  other  sources  than  from  tolls  taken  on  the  road. 

3.  A  turnpike  trust  may  be  within  the  prorisions  of  stat.  4  A  5  Vict  c.  59,  although  ths 
road  was  made  and  the  tolls  are  taken  under  a  public  general  statute. 

This  was  a  case  stated  under  20  A;  21  Vict.  c.  43,  s.  2.  At  a  special 
Session  for  the  highways  for  the  division  of  South  Holderness,  in  the 
Bast  Riding  of  Yorkshire,  an  information  was  exhibited  by  the  clerk 
to  the  trustees  of  the  Sunk  Island  turnpike  trust,  under  the  provisions 
of  the  statute  4  &  5  Vict.  c.  59  (since  annually  continued),  stating  that 
the  funds  of  such  turnpike  trust  were  insufficient  for  the  repairs  of 
the  turnpike  roads  comprised  therein,  part  whereof  were  situate  within 
the  parish  of  Patrington,  in  the  division  and  riding  aforesaid,  and 
praying  that  they  would  adjudge  and  order  that  such  portion  as  they 
might  think  necessary  of  the  rates  levied  far  the  repairs  of  the  high- 
ways of  the  parish  of  Patrington  should  be  paid  by  the  surveyors  to 
the  trustees  of  the  turnpike  road,  or  their  treasurer,  for  and  towards 
the  repairs  of  such  part  of  the  turnpike  road  as  lies  within  .the  said 
parish  of  Patrington. 

The  turnpike  road  in  question  wts  made  under  the  provisions  of 
Stat.  15  &  16  Vict.  c.  45,  passed  for  an  unlimited  period,  intituled 
"An  Act  for  making  a  turnpikaroad  between  Stone  Creek  and  Sunk 
Island  Church  in  the  county  of  "Xork,  and  between  Sunk  Island  Church 
and  Patrington  Haven,  and  for  consolidating  trith  such  roads  the 
present  turnpike  road  from  Sunk  Island  Church  to  Ottringham,  and 
for  constructing  quays  and  wharfs  at  Stone  Creek ;"  by  which  Act, 
after  reciting  that  it  would  be  of  great  benefit,  not  only  to  Her  Majesty, 
as  the  owner  of  Sunk  Island,  but  to  the  other  owners,  inhabitants,  and 
occupiers  of  lands  in  the  parishes  of  Sunk  Island,  Ottringham,  and 
*7491  P^*ri^g^o^»  ^^^  to  ^^^  public  at  *large,  if  powers  were  given 
^  to  widen  and  convert  into,  and  use  and  maintain  as,  a  turnpike 
road  a  then  existing  occupation  road  and  certain  other  roads  therein 
named,  and  to  consolidate  a  then  existing  turnpike  road  from  Ottring- 
ham to  Sunk  Island  Church  (made  under  the  authority  of  stat.  6  &  7 
W.  4,  c.  91)  with  such  new  turnpike  roads,  and  to  place  the  whole 
under  the  management  of  the  Commissioners  of  Her  Majesty's  Woods, 
Forests,  and  Land  Revenues :  it  is  enacted,  that  the  Commissioners  of 
Her  Majesty's  Woods,  Forests,  and  Land  Revenues  for  the  time  being, 
and  such  other  persons  (being  duly  qualified)  as  should  be  nominated 
and  appointed  by  them,  should  be  the  trustees  for  carrying  the  said 
Act  into  execution,  so  far  as  relates  to  the  making  and  maintaining  of 
turnpike  roads,  and  that  the  Commissioner  or  Commissioners  for  the 
time  being  of  Her  Majesty's  Woods,  Forests,  and  Land  Revenues 
having  the  management  and  direction  of  the  land  revenues  of  the 
Crown  in  the  parish  of  Sunk  Island  should  have  full  power  to  carry 
into  effect  all  the  powers  and  authorities  by  this  Act  vested  in  the 
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Commissioners  for  the  time  being  of  Her  Majesty's  Woods,  Forests. 
and  Land  Revenues;  and,  after  the  usual  provisions  for  making  the 
turnpike  roads,  and  giving  powers  for  levying  tolls  and  the  construc- 
tion, when  and  as  and  in  such  manner  as  the  said  Commissioners 
should  think  expedient,  of  any  quays,  wharfs,  or  landing-places,  with 
or  without  warehouses,  sheds,  or  other  convenient  buildings  at  Stone 
Creek  aforesaid,  and  demand  wharfage  dues  in  respect  of  vessels  using 
such  quays,  wharfs,  or  landing-places,  except  for  shelter  in  stress  of 
weather,  it  is  by  the  16th  section  further  enacted  that,  for  the  purpose 
of  ♦defraying  the  expense  of  making  the  several  roads,  quays,  r^^r/^ 
wharfs,  warehouses,  buildings,  and  works  thereby  authorized  '• 
to  be  made,  and  also  for  discharging  all  debts  (if  any)  then  due  by  the 
trustees  of  the  said  existing  turnpike  road  from  Ottringham  to  Sunk 
Island  Church,  it  should  be  lawful  for  the  Commissioners  of  Her 
Majesty's  Woods,  Forests,  and  Land  Revenues  to  advance  and  apply, 
out  of  the  capital  of  the  land  revenues  of  the  Crown,  from  time  to  time, 
such  moneys  as  should  be  necessary,  not  exceeding  in  the  whole  the 
sum  of  4000Z.,  to  be  repaid  as  thereinafter  provided.  And  by  the  17th 
section  it  is  enacted  that  all  the  moneys  which  should  be  produced 
from  the  tolls,  rates,  duties,  and  penalties  thereby  authorized  to  be 
taken  and  levied,  should  be  vested  in  the  Commissioners  of  Her 
Majesty's  Woods,  Forests,  and  Land  Revenues  for  the  time  being,  and 
should  be  applied,  in  the  first  place,  in  keeping  in  good  and  sufficient 
repair  the  roads,  wharfs,  quays,  warehouses,  buildings,  and  works  so 
constructed  as  aforesaid,  and  providing  for  the  efficient  collection  of 
the  tolls ;  secondly,  in  payment  of  the  expenses  of  making  such  roads 
and  constructing  such  quays,  wharfs,  warehouses,  and  buildings; 
thirdly,  in  repaying  to  the  capital  of  the  land  revenues  of  the  Crown, 
yearly,  until  the  whole  should  be  repaid,  one-twentieth  part  of  the 
moneys  advanced ;  and,  subject  as  aforesaid,  all  the  produce  of  the 
said  tolls,  rates,  and  other  payments  should  be  paid  to,  and  constitute 
part  of,  the  annual  land  revenue  of  the  Crown :  Provided,  that  if  in 
any  year  the  said  tolls,  rates,  and  other  payments  should  be  insuffi- 
cient to  repay  the  one-twentieth  part  of  the  capital  advanced  as  there- 
inbefore mentioned,  the  deficiency  should  be  made  good  out  of  rj»7ci 
♦the  general  annual  land  revenue  of  the  Crown,  so  that  the  '- 
whole  capital  advanced  should  be  replaced  in  twenty  years. 

By  the  statute  4  &  5  Vict.  c.  59,  intituled  "An  Act  to  authorize  for 
one  year,  and  ijntil  the  end  of  the  then  next  session  of  Parliament,  the 
application  of  a  portion  of  the  highway-rates  to  turnpike  roads,  in 
certain  cases,"  which  has  been  since  annually  continued,  and  by  17  & 
18  Vict.  c.  52,  continued  until  the  1st  October,  1860.  and  to  the  end 
of  the  then  next  session  of  Parliament ;  after  stating  that  the  revenues 
of  some  turnpike  roads  are  so  unequal  to  the  charge  and  maintenance 
of  such  roads,  after  paying  the  interest  and  principal  of  the  sums  due 
upon  mortgage  of  the  tolls  thereof,  when  deprivea  of  the  aid  thereto- 
fore derived  from  the  statute  duty,  that  it  was  necessary  that  some 
additional  provision  should  be  made  for  such  roads  for  a  limited 
period,  it  is  enacted  by  section  1,  That  it  should  be  lawful  for  the 
justices  at  any  special  sessions  for  the  highways  holden  after  the 
passing  of  that  Act,  upon  information  exhibited  before  them  by  the 
clerk  or  treasurer  of  any  turnpike  trust  that  the  funds  of  the  said  trust 
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are  insufficient  for  the  repairs  of  the  turnpike  roads  within  any  parish, 
to  examine  the  state  of  the  revenues  and  debts  of  such  turnpike  trusts, 
and  to  inquire  into  the  state  and  condition  of  the  repairs  of  the  roads 
within  the  same,  and  if,  after  such  examination,  it  should  appear  to 
the  said  justices  necessary  or  expedient  for  the  purposes  of  any  turn- 
pike road  so  to  do,  to  adjudge  and  order  what  portion,  if  any,  of  the 
rate  or  assessment  levied  or  to  be  levied  by  virtue  of  The  General 
Highway  Act  (5  A;  6  W.  4,  c.  60)  shall  be  paid  by  the  parish  surveyor 
♦7621  *^  ^^^  ^^^^  trustees  or  their  *treasurer,  such  money  to  be  wholly 
-'  laid  out  in  the  actual  repairs  of  such  part  of  such  turnpike  road 
as  lies  within  the  parish  from  which  it  is  received. 

The  clerk  to  the  trustees  produced  the  accounts  of  the  turnpike 
trust  for  the  past  year,  which  showed  a  deficit  of  123J.  19s.  2d.  It 
appeared  from  the  statement  of  accounts  produced  that  the  entire 
length  of  this  turnpike  road  is  eight  miles,  four  furlongs  and  fifty 
yards,  of  which  there  are  in  the  parish  of  Sunk  Island  six  miles  and 
sixty-five  yards ;  in  the  parish  of  Patrington  three  furlongs  and  twenty 
yards,  and  in  the  parish  of  Ottringham  two  miles  and  one  hundred 
and  eighty -five  yards. 

The  surveyor  of  the  turnpike  road  proved  that  the  extent  of  the 

g^rtion  of  the  Sunk  Island  turnpike  road  which  is  in  the  parish  of 
atrington  is  in  length  three  furlongs  and  twenty  yards ;  that  such 
portion  of  the  road  is  in  constant  need  of  repair ;  that  the  funds  of  the 
turnpike  trust  are  not  sufficient  for  the  repairs  of  the  road  ;  that  the 
money  stated  in  the  accounts  of  the  trustees  to  have  been  expended  in 
labour  and  materials  was  expended  in  repairing  and  not  in  forming 
the  road,  and  that  the  proportion  of  the  expenses  which  ought  to  be 
contributed  towards  the  repairs  of  the  turnpike  road  from  the  parish 
of  Patrington  is  61  14«.  lOrf. 

It  was  contended,  on  behalf  of  the  surveyors  of  the  highways  of  the 
parish  of  Patrington,  that  the  Sunk  Island  Turnpike  Act  being  a 
public  general  Act,  authorizing  the  construction  of  quays,  wharfs, 
landing-places,  warehouses,  sheds,  and  other  buildings  at  Stone  Creek, 
as  well  as  the  making  of  a  turnpike  road  at  Sunk  Island,  are  not  of 
the  same  character  as  the  usual  private  Acts  for  making  and  main- 
♦7531  ^^^'^^^S  turnpike  roads;  and  that  the  trust  ^created  thereby  is 
^  not  a  public  trust  but  a  private  arrangement  of  the  Commis- 
sioners of  Her  Majesty's  Woods,  Forests,  and  Land  Revenues,  and  is 
not  therefore  such  a  turnpike  trust  as  is  entitled  to  contribution  under 
the  statute  4  &  5  Vict.  c.  59 ;  and  also  that  the  Sunk  Island  Turnpike 
Act  (16  &  16  Vict.  c.  45)  having  been  passed  since  the  passing  of  the 
4  &  5  Vict.  c.  59,  the  last-mentioned  statute  does  not  apply  to  this 
case. 

The  justices  being  of  opinion  that  the  Sunk  Island  turnpike  road  is 
not  such  a  road  as  is  entitled  to  contribution  under  the  statute  4  &  5 
Vict.  c.  59,  therefore  refused  the  application  of  the  trustees,  and  dis- 
missed the  case. 

The  questions  for  th6  opinion  of  this  Court  were, 

Whether,  under  the  circumstances  above  mentioned,  the  Sunk 
Island  Turnpike  Act  (16  &  16  Vict.  c.  46)  being  a  public* general 
Act,  and  not  a  private  Act,  the  trustees  of  this  turnpike  road  are 
entitled  to  a  contribution  firom  the  highway -rates  of  the  parish  of 
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Patrington,  under  the  provisions  of  the  statute  4  &  5  Vict.  c.  59 ;  or 
whether  the  trust  created  by  either  of  the  said  Sunk  Island  Turnpike 
Acts  is  such  a  public  turnpike  trust  as  is  entitled  to  such  contribution. 

And  whether  the  statute  4  &  5  Vict.  c.  59  will  apply  at  all  in  this 
case,  that  statute  having  been  passed  before  the  Sunk  Island  Turn- 
pike Act  (15  &  16  Vict.  c.  45). 

P.  M^Mafion,  for  the  appellants. — As  to  the  first  question.  (  Webby, 
who  appeared  for  the  respondents,  intimated  that  he  did  not  intend  to 
argue  it.) 

Then  as  to  the  rest  of  the  case.  This  is  a  public  turnpike  trust 
entitled  to  contribution  from  the  highway-rates  under  4  &  5  Vict.  c. 
59.     This  appears  from  the  *preamble  of  the  15  &  16  Vict.  c. 


45,  which  states  that  it  would  be  for  the  benefit  of  the  public 
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if  the  powers  conferred  by  that  Act  were  created.  It  is  true  the 
trustees  under  the  Act  borrow  money  from  the  Commissioners  of 
Woods  and  Forests,  but  that  is  the  same  thing  as  if  they  borrowed 
money  in  any  other  quarter.  It  is  true  also  that  a  power  to  make 
quays  and  wharves  is  vested  by  the  Act  in  the  Commissioners  of 
Woods  and  Forests ;  but  that  makes  no  difierence,  for  the  Legislature, 
in  passing  the  15  &  16  Vict.  c.  45,  must  be  taken  to  have  had  the  4  & 

5  Vict.  c.  59  in  their  contemplation. 

Welsby,  contr^i. — This  is  not  a  public  turnpike  trust  of  the  nature 
contended  for.  The  object  of  the  4  &  5  Vict.  c.  59,  was  to  create  a 
provision  in  lieu  of  statute  duty,  which  had  been  abolished  by  The 
General  Highway  Act,  5  &  6  W.  4,  o.  50;  and,  consequently,  it  can- 
not extend  to  any  roads  except  such  as,  under  the  old  law,  would 
have  had  the  benefit  of  statute  duty.  This  appears  from  the  preamble 
and  context  of  the  4  &  5  Vict.  c.  59,  and  also  from  the  language  of 
Lord  Denman,  C.  J.,  and  Patteson,  J.,  in  Regina  v.  White,  4  Q.  B.  101 
(E.  C.  L.  E.  vol.  45),  which  was  decided  on  the  similar  statute  2  &  S 
Vict.  c.  81.  The  15  &  16  Vict.  c.  45  does  not  merely  create  a  turn- 
pike road,  but  a  turnpike  road  and  something  more ;  for  it  empowers 
the  Commissioners  of  Woods  and  Forests  to  make  quays,  wharves,  &c. 

-P.  WMahm  was  not  called  on  to  reply. 

CocKBURN,  C.  J. — Three  questions  arise  in  this  case.     *The  r*iT55 
first  of  them — ^whether,  the  15  A;  16  Vict.  c.  45  being  a  general   •- 
Act,  a  turnpike  road  under  it  could  be  affected  by  the  provisions  of  4 

6  5  Vict.  c.  59 — was  abandoned  in  the  course  of  the  argument. 

The  substantial  questions  for  our  consideration  are,  first,  whether 
the  fact  that  the  fund  out  of  which  this  road  is  to  be  maintained  comes 
from  quays,  wharves,  &c.,  as  well  as  from  the  road  itself,  makes  any. 
difference,  so  as  to  take  the  case  out  of  the  provisions  of  stat.  4  &  5 
Vict.  c.  59,  supposing  it  falls  within  that  statute  in  other  respects.  I 
think  not.  This  is  a  road  created  under  a  statute  passed  for  the  pur- 
pose of  making  and  maintaining  a  public  road,  which,  for  this  purpose, 
gives  power  to  erect  toll-houses  and  take  tolls,  and  so  far,  therefore,  is 
a  turnpike  road  coming  within  the  turnpike  Acts,  and  consequently  a 
road  of  benefit  to  the  public.  Any  provision  therefore  in  the  Acts 
regulating  turnpike  roads  ought  to  apply  to  such  a  case. 

But  then  comes  the  remaining  and  more  prominent  objection  that 
this  is  not  a  case  within  the  4  &  5  Vict.  c.  59,  under  which  this 
application  to  the  justices  was  made.     Mr.  Wehhy  says  that  that  Act 
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does  not  apply  here  because  by  that  Act  it  was  intended  to  effect  a 
substitution  of  a  part  of  the  highway-rates  for  statute  duty,  as  a  sub- 
sidiary means  of  maintaining  turnpike  roads  where  the  funds  for  them 
fail.  He  says  that  this  Act  of  15  &  16  Vict.  c.  45  was  passed  after 
statute  duty  was  abolished,  and,  as  4  &;  5  Vict.  c.  59  proceeds  on  the 
assumption  that  it  had  been  abolished,  and  was  directed  to  the  case 
where  then  existing  turnpike  roads  had  not  sufficient  for  their  main- 
tenance, the  earlier  Act  cannot  apply  to  cases  within  the  more  recent 
one. 

♦7561  *■'■  ^*^^^*  follow  him  to  that  conclusion.  Both  statutes  were 
-'  passed  after  stat.  5  &  6  W.  4,  c.  40,  had  abolished  statute  duty. 
It  is  true  that  the  preamble  of  the  statute  4  &  5  Vict.  c.  59  refers  to 
existing  roads,  and  speaks  of  the  trust  funds  of  some  of  those  roads 
having  been  deficient  in  consequence  of  the  absence  of  statute  duty. 
Mr.  Webby  says,  from  thence  it  appears  that  the  statute  only  applies 
to  those  cases  where  repairs  are  capable  of  being  supplied  by  statute 
duty.  But  I  find  that  the  enactment  is  in  the  most  general  terms,  and 
directed,  not  only  to  turnpike  roads  in  that  position,  but  to  all  turn- 
pike roads  which  afterwards  might  fall  into  it.  Aod  I  can  hardly 
suppose  that  the  Legislature,  in  passing  such  an  Act,  based  on  the 
experience  which  they  possessed  that  turnpike  roads  were  sometimes 
brought  into  difficulties  by  failure  of  their  funds,  would  take  for 
granted  that  in  future  no  such  thing  would  ever  arise.  On  the  con- 
trary, experience  would  point  out  that  the  same  state  of  things  might 
arise  again,  and  therefore  the  Legislature  were  likely  to  make  provi- 
sion for  both  past  and  future  cases. 

Here  therefore  is  a  turnpike  road,  and  the  funds  arising  from  its 
tolls,  plus  those  from  other  quarters,  are  found  deficient  to  keep  the 
road  in  repair.  The  parish  clearly  lie  under  the  common  law  liability 
to  repair  the  road ;  in  addition  to  which  there  is  the  statute,  which 
declares  that  if  the  trust  fund  is  deficient  it  shall  be  agumented  out  of 
the  highway-rate. 

Blackburn,  J.  (the  only  other  Judge  present). — The  4  &  5  Vict,  c 
59  was  passed  with  reference  to  the  law  as  it  then  stood.  A  turnpike 
♦7571  ^^^^  ^  *  l^igliway,  and  *therefore,  by  common  law,  the  parish 
-*  were,  and  I  apprehend  still  are,  liable  to  repair  this  road,  and 
liable  to  indictment  if  they  neglect  to  do  so.  Statute  duty  had  been 
imposed  by  several  statutes,  with  remedies  to  enforce  it ;  but,  at  the 
time  of  the  passing  of  the  statute  in  question,  those  statutes  had  been 
repealed,  and  those  remedies  were  gone.  It  being  then  found  that 
there  were  turnpike  roads,  being  highways,  the  funds  of  which  failed, 
and  the  public  suffered  in  consequence  of  their  being  out  of  repair, 
that  Act  was  passed.  It  is  an  enactment  for  the  benefit  of  the  public, 
which,  inasmuch  as  turnpike  trusts  are  apt  to  be  insolvent,  gives  a 
new  remedy  by  enabling  the  trustees  to  go  oefore  justices  of  the  peace 
to  obtain  funds  from  the  highway-rate  to  keep  them  in  repair. 

This  road  is  constituted  under  15  &  16  Vict.  c.  45,  which  enables 
the  trustees  under  it  not  only  to  make  the  road  but  to  make  a 
harbour;  and,  by  sect.  17,  the  tolls  from  the  road  and  the  rates  from 
the  harbour  are  mixed  into  one  fund.  The  first  question  asked  us  is 
whether,  the  15  &  16  Vict.  c.  45  being  a  public  and  not  a  private  Act, 
the  4  &  5  Vict.  c.  59  applies ;  but  the  point  has  been  abandoned. 
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The  next  question  is  whether  the  trust  under  stat.  15  A;  16  Vict.  c. 
45  is  such  as  entitles  this  road  to  contribution  from  the  highway-rates. 
That  turns  on  the  point  that  this  is  not  solely  the  trust  of  a  turnpike 
road,  but  also  of  a  harbour.  I  cannot  see  that  that  prevents  this  being 
a  turnpike  road ;  and  the  so  holding  is,  I  think,  in  accordance  with  the 
spirit  as  well  as  the  language  of  the  statute. 

On  the  last  question,  I  agree  with  my  Lord  Chief  ^Justice  r^irro 
that  the  statute  4  &  5  Vict.  c.  59  is  not  confined  to  turnpike  *■ 
trusts  in  existence  at  the  time  when  it  was  passed. 

Order  reversed,  and  remitted  to  the  justices.(a) 

(a)  There  was  a  similar  case  against  the  parish  of  Ottringham  referred  to  in  the  above, 
which  was  decided  at  the  same  time  with  the  same  result. 


WEIGHT  V.  GREENROYD.    Nov.  21. 

Retrospective  statute,^'*  Medical  Act,"  21  dk  22  Vict.  e.  90. 

'<  The  Medical  Aot»"  21  A  22  Vict  c.  90,  s.  Z2,  has  not  a  retrospective  effect,  so  as  to  prevent 
a  person  who  is  not  registered  under  it  from  maintaining  an  action  for  medical  or  surgical 
advice  given,  or  medicine  supplied,  before  the  Act  came  into  operation. 

This  was  an  action  by  a  surgeon  and  apothecary  to  recover  the 
balance  due  upon  his  bill  for  attendance  and  medicine  supplied,  which 
was  tried  in  a  County  Court,  pursuant  to  the  order  of  a  Judge  under 
19  &  20  Vict.  c.  108,  s.  26. 

At  the  trial  it  appeared  that  the  attendance  and  medicine  in  respect 
of  which  the  action  was  brought  were  given  and  supplied  before  ''  The 
Medical  Act,"  21  &  22  Vict.  c.  90,  was  passed ;  and,  as  the  plaintiff' 
did  not  show  that  he  was  registered  under  the  provisions  of  that  Act, 
he  was  nonsuited. 

Maule  having  obtained  a  rule  nisi  to  set  aside  the  nonsuit, 

Manisty  showed  cause. — The  question  depends  on  the  construction 
of  certain  sections  of  "The  Medical  Act,"  21  &  22  Vict.  c.  90. 

*Sect.  15.  "  Every  person  now  possessed,  and  (subject  to  the  ^#750 
provisions  hereinafter  contained)  every  person  hereafter  be-  '■ 
coming  possessed,  of  any  one  or  more  of  the  qualifications  described 
in  the  Schedule  (A)  to  this  Act,  shall,  on  payment  of  a  fee  not  exceed- 
ing 21,,  in  respect  of  qualifications  obtained  before  the  first  January, 
1859,  and  not  exceeding  bl,  in  respect  of  qualifications  obtained  on  or 
after  that  day,  be  entitled  to  be  registered  on  producing  to  the  regis- 
trar of  the  branch  council  for  England,  Scotland,  or  Ireland,  the 
document  conferring  or  evidencing  the  qualification  or  each  of  the 
qualifications  in  respect  whereof  he  seeks  to  be  so  registered,  or  upon 
transmitting  by  post  to  such  registrar  information  of  his  name  and 
address,  and  evidence  of  the  qualification  or  qualifications  in  respect 
whereof  he  seeks  to  be  registered,  and  of  the  time  or  times  at  which 
the  same  was  or  were  respectively  obtained :  Provided  always,  that  it 
shall  be  lawful  for  the  several  colleges  and  other  bodies  mentioned  in 
the  said  Schedule  (A)  to  transmit  from  time  to  time  to  the  said  regis- 
trar lists  certified  under  their  respective  seals  of  the  several  persons 
who,  in  respect  of  qualifications  granted  by  such  colleges  and  bodies 


Digitized  by 


Lioogle 


759  WRIGHT  v,  GREBNROYD.    M.  T.  1861. 

respectively,  are  for  the  time  being  entitled  to  be  registered  under 
this  Aot,  stating  the  respective  qualifications  and  places  of  residence 
of  .Such  persons ;  and  it  shall  be  lawful  for  the  registrar  thereupon, 
and  upon  payment  of  such  fee  as  aforesaid  in  respect  of  each  person 
to  be  registered,  to  enter  in  the  register  the  persons  mentioned  in  such 
lists,  with  their  qualifications  and  places  of  residence  as  therein  dated, 
without  other  application  in  relation  thereto." 

•  Sect.  27.  *'  The  registrar  of  the  general  council  shall  in  every  year 
760*1  ^^®^  ^  ^®  printed,  published,  and  sold,  ♦under  the  direction 
■•  of  such  council,  a  correct  register  of  the  names  in  alphabetical 
order  according  to  the  surnames,  with  the  respective  residences,  in  the 
form  set  forth  in  Schedule  (D)  to  this  Act,  or  to  the  like  effect,  and 
medical  titles,  diplomas,  and  qualifications  conferred  by  any  corpora- 
tion, or  university,  or  by  doctorate  of  the  Archbishop  of  Canterbury, 
with  the  dates  thereof,  of  all  persons  appearing  on  the  general  regis- 
ter as  existing  on  the  1st  January  in  every  year ;  and  such  register 
shall  be  called  *  The  Medical  Register ;'  and  a  copy  of  the  Medical 
Register  for  the  time  being,  purporting  to  be  so  printed  and  published 
as  aforesaid,  shall  be  evidence  in  all  courts  and  before  all  justices  of 
the  peace  and  others  that  the  persons  therein  specified  are  registered 
according  to  the  provisions  of  this  Act ;  and  the  absence  of  the  name 
of  any  person  from  such  copy  shall  be  evidence,  until  the  contrary 
be  made  to  appear,  that  such  person  is  not  registered  according  to 
the  provisions  of  this  Act :  Provided  always,  that  in  the  case  of  any 
person  whose  name  does*  not  appear  in  such  copy,  a  certified  copy, 
under  the  hand  of  the  registrar  of  the  general  council  or  of  any 
branch  council,  of  the  entry  of  the  name  of  such  person  on  the 
general  or  local  register  shall  be  evidence  that  such  person  is  registered 
under  the  provisions  of  this  Act." 

Sect.  31.  "  Every  person  registered  under  this  Act  shall  be  entitled 
according  to  his  qualificatioil  or  qualifications  to  practise  medicine  or 
surgery,  or  medicine  and  surgery,  as  the  case  may  be,  in  any  part  of 
Her  Majesty's  dominions,  and  to  demand  and  recover  in  any  Court  of 
law,  with  full  costs  of  suit,  reasonable  charges  for  professional  aid, 
advice,  and  visits,  and  the  cost  of  any  medicines  or  other  medical  or 
♦7611  ®^^8^^^^  appliances  *rendered  or  supplied  by  him  to  his  patients : 
-'  provided  always,  that  it  shall  be  lawful  for  any  college  of  physi- 
cians to  pass  a  by-law  to  the  effect  that  no  one  of  their  fellows  or 
members  shall  be  entitled  to  sue  in  manner  aforesaid  in  any  Court  of 
law,  and  thereupon  such  by-law  may  be  pleaded  in  bar  to  any  action 
for  the  purposes  aforesaid  commenced  by  any  fellow  or  member  of 
such  college." 

Sect.  32.  "  After  the  1st  January,  1859,  no  person  shall  be  entitled 
to  recover  any  charge  in  any  Court  of  law  for  any  medical  or  surgical 
advice,  attendance,  or  for  the  performance  of  any  operation,  or  for 
any  medicine  which  he  shall  have  both  prescribed  and  supplied,  unless 
he  shall  prove  upon  the  trial  that  he  is  registered  under  this  Act." 

These  sections  show  that  the  plaintiff  was  bound,  as  a  condition 
precedent  to  recovering,  to  prove  that  he  was  registered  under  this 
Act.  [CooKBURisr,  C.  J. — Suppose  a  medical  man  had  retired  from 
practice  before  the  statute  came  into  operation,  and  afterwards  sought 
to  recover  a  bill  due  to  him,  you  must  contend  that  he  could  not 
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maintain  his  action  because  his  name  is  not  on  the  register.  The 
statute  was  only  meant  to  act  prospectively.  Blackbubn,  J. — Sup- 
pose a  cause  like  the  present  stood  for  trial  the  day  before  the  Act 
came  into  operation,  the  plaintiff  would  at  that  moment  be  entitled 
to  recover.  If  the  trial  were  postponed  until  after  it  came  into 
operation,  then,  if  your  argument  is  right,  he  must  either  be  non- 
suited or  produce  the  register  with  his  name  in  it.]  The  intention  of  " 
the  legislature  was  that  no  person  practising  medicine  or  surgery 
should  be  allowed  to  sue  for  his  fees  unless  he  is  registered.  [CooK- 
BURN,  C.^  J. — No ;  it  was  to  make  every  medical  -person  register, 
*and,  to  secure  that,  it  has  enacted  that  he  shall  not  be  allowed  r+i^go 
to  recover  his  charges  unless  he  does.  But  at  the  time  the  '■ 
plaintiff  did  the  work  and  supplied  the  medicines  "here  sued  for,  there 
was  no  obligation  on  him  by  law  to  register.  It  would  require  the 
strongest  words  in  the  statute  to  induce  us  to  hold  that  it  extends  to 
such  a  case.  Blackburn,  J. — I  have  heard  Lord  Wensleydale  cite, 
with  approbation,  the  maxim  "Nova  constitutio  futurus  formam  im- 
ponere  debet,  non  prseteritis.'X^)  I  think  it  clear,  from  the  lan- 
guage of  the  32d  section  of  this  Act,  that  the  prohibition  that  "  after 
the  1st  January,  1859,  no  person  shall  be  entitled  to  recover  any 
charge,  &c.,"  refers  to  a  charge  incurred  after  1st  January,  1859.] 

Mauk,  who  appeared  to  support  the  rule,  said  that  the  point  had 
been  already  decided  in  the  Exchequer,  in  a  case  of  Thistleton  v. 
Frewer.(6) 

Per  Curiam.  (Consisting  of  Cockburn,  C.  J.,  Wightman  and 
Blackburn,  Js.)  Rule  absolute. 

(a)  The  learned  Judge  probably  refers  to  Moon  e.  ]>iirden,  8  Bzoh.  22,  42,t  where  Parke,  B., 
citdB  the  maxim  in  qaestion. 

(6)  Since  reported,  31  L.  J.  Bxch.  230. 


♦The  QUEEN  v.  The  Churchwardens,  Overseers,  and  Guar-  r#»7/.q 
diansofthe  Poor  of  the  Parish  of  BIRMINGHAM.   Nov.l6.  ^  '^"^ 

Evidence. — Hearsay, — Declaration  of  deceoied  person. 

On  an  appeal  against  an  order  of  removal  of  a  female  panpy,  it  waa  shown  that  the  father 
of  the  pauper's  hasban^  bad  occupied^and  paid  rent  tor  a  ienel^en^  in  the  appellant. parish.  In 
order  to  prore  the  amOant  of  that  rent,  the  respondents'  counsel  offered  to  show  that,  whilst 
in  occupation  of  that  tenement,  the  father  said  to  his  son  that  be  occupied  the  same  as  tenant 
at  an  annual  rent  of  iOL  :  held,  that  the  eridenoe  waa  admissible. 

Two  justices  of  the  peace  for  the'  borough  of  Birmingham  made  an 
order,  dated  9th  August,  1860,  for  the  removal  of  Sarah,  wife  of  Wil- 
liam Day.  absent  from  her,  and  their  four  children,  from  the  parish  of 
Birmingham  to  the  parish  of  Kingswood,  in  the  county  of  Gloucester ; 
against  this  order  the  parish  of  Kingswood  appealed  to  the  Quarter 
Sessions  for  the  borough  of  Birmingham,  which  quashed  the  order, 
subject  to  the  following  case. 

The  respondents  proved  that  John  Lock^^r  Day,  deceased,  father 
of  William  Day,  occupied  a  tenement  from^he  year  1829  until  his 
death  in  1847,  in  the  parish  of  Kingswood,  and  the  rent  for  which 
was  settled  in  account  with  the  landlords,  and  was  found  by  the  Court 
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to  have  been  paid  by  John  Lockyer  Day.  To  prove  the  amount  of 
that  rent,  evidence  was  tendered  by  the  respondents  and  objected  to 
oy  the  appellants'  counsel,  that  John  Lockyer  Day,  whilst  in  occupa- 
tion of  that  tenement,  said  to  his  son  Thomas  Day  that  he,  John 
Lockyer  Day,  occupied  the  same  as  tenant  at  a  rent  of  20Z.  per  year. 

If  this  Court  should  be  of  opinion  that  the  evidence  of  the  declara- 
♦7641  *^^°  ^^  John  Lockyer  Day  was  admissible  *for  the  purpose  of 
J  proving  the  amount  of  the  rent,  and  the  nature  of  the  occupa- 
tion, then  the  order  of  Quarter  Sessions  was  to  be  quashed,  and  the 
order  of  removal  confirmed ;  otherwise  the  order  of  Quarter  Sessions 
was  to  be  confirmed,  and  the  order  of  removal  quashed. 

O^Brien  and  Cockle^  in  support  of  the  order  of  Quarter  Sessions.— 
Occupation  and  payment  of  rent  by  the  deceased  having  been  proved, 
the  amount  of  the  rent  paid  by  him  became  material,  for,  if  it  reached 
a  certain  amount,  it  would  confer  a  settlement.  The  question,  there- 
fore, is  whether  his  declaration  is  admissible  evidence  to  pr^^ve  that 
amount.  This  is  clearly  hearsay,  and  does  not  fall  within  any  of  the 
recognised  exceptions  to  the  rule  rejecting  that  kind  of  evidence.  The 
other  side  will  probably  seek  to  place  it  on  the  ground  of  a  declara- 
tion by  an  occupier  in  possession.  The  principle  on  which  the  admis- 
sibility of  such  evidence  rests  is  that,  occupation  being  primH  facie 
evidence  of  ownership  in  fee  simple,  whatever  is  stated  by  the  party 
in  occupation  tending  to  cut  down  his  interest  is  receivable :  1  Stark. 
Ev.  353,  365-6,  3d  ed. ;  HoUoway  v.  Eakes,  cited  in  Davies  v.  Pierce, 
2  T.  R.  53;  Peaceable  d.  Uncle  v.  Watson,  4  Taunt.  16;  Walker  v. 
Broadstock,  1  Esp.  458;  Doe  d.  Ilindly  v,  Rickarby,  5  Esp.  4;  Doe  d. 
Baggalley  v.  Jones,  1  Campb.  367.  [Cockbdrn,  C.  J. — Walker  v. 
Broadstock  has  been  overruled. (a)]  But,  although  that  kind  of  evi- 
dence is  admissible  to  prove  the  fact  of  tenancy,  it  is  not  admissible 
to  prove  collateral  facts ;  such  as  the  amount  of  rent,  as  here,  or  the 
terms  of  a  contract,  as  in  Reg.  v.  The  Inhabitants  of  Worth,  4  Q.  B. 

*7651  ^^^  ^^'  ^'  ^'  ^'  ^^^'  ^^'  ^^^^  *evidence  as  this  is  open  to  all 
J  the  characteristic  danffers  of  hearsay;  and,  the  law  is  the  same 
with  respect  to  entries  made  by  deceased  persons  in  the  ordinary 
course  of  business :  Chambers  v.  Bernasconi,  1  0.  M.  &  R.  347.t  In 
Taylor  on  Evidence,  p.  544,  2d  ed.,  where  the  cases  on  the  subject  of 
declarations  against  proprietary  interest  are  collected,  the  author  says, 
"  It  is  difficult  to  fix  with  precision  how  far  these  declarations  are 
admissible  as  evidence  of  the  facts  contained  in  them  *  *  *  but,  in 
strictness,  it  would  seem  that  they  ought  to  be  confined  to  the  simple 
proof  of  the  interest  which  the  declarant  enjoyed. in  the  premises." 
J5esides,  the  statement  here  may  be  as  much /or  as  against  the  interest 
of  the  deceased,  for  it  tends  to  prove  that  he  had  a  tenancy  from  year 
to  year  in  the  premises.  If  the  statement  of  a  party,  as  to  the  amount 
of  rent,  is  receivable,  so  also  should  be  his  statement  that  he  had  paid 
it  on  such  a  day.  As  regards  admissibility,  there  is,  perhaps,  no 
difference  between  verbal  and  written  statements  of  this  nature,  but 
the  former  are  more  liable  to  contain  collateral  matter,  which  it  is 
difficult  to  separate  fr<||a  what  is  relevant.  Davies  v.  Pierce.  2  T.  B. 
53,  and  Roe  d.  Brune  v.  Rawlings.  7  East  279,  will  be  relied  on  by 
the  other  side ;  but,  in  the  former,  the  declarations  were  accompanied 

(a)  See  Papendick  v.  Bridgwater,  5  E.  A  B.  166,  169,  178,  179,  181  (B.  0.  L.  R.  vol.  85>. 


Digitized  by 


Lioogle 


1  BEST  &  SMITH.    Q.  B.  765 

by  acts;  and,  in  the  latter,  the  owner  of  the  estate  had  accredited  the 
document  by  keeping  it  among  his  muniments  of  title ;  and  that  case 
is  so  explained  by  Coleridge,  J.,  in  Papendick  v.  Bridgwater,  5  E.  & 
B.  166.  176  (E.  C.  L.  R  vol.  85),  [Oockburn,  C.  J.— This  case  seems 
to  come  within  the  principle  of  another  class  of  cases.  I  mean  those 
in  which  declarations  against  pecuniary  interest  have  been  held  ad- 
missible. The  principal  of  these  *is  Higham  v,  Eidgway,  10  r^^gg 
East  109,  where  an  entry  of  the  delivery  of  a  woman,  made  in  •- 
his  books  by  an  accoucheur,  was  held  admissible  to  prove  not  only 
the  fact  but  the  time  of  the  delivery.]  The  principle  of  that  case  has 
been  followed  in'  Doe,  Lessee  of  Reece,  v.  Robson,  15  East  82,  and 
Davies  v,  Humphreys,  6  M.  &  W.  153,t  but  it  is  very  questionable, 
and  ought  not  to  be  extended.  In  Davies  v.  Humphreys,  Parke,  B., 
says,  p.  166:  "That  the  receipt  was  evidence  of  the  fact  of  the  pay- 
ment which  it  admitted,  in  every  case  in  which  the  proof  of  payment 
would  be  relevant,  was  not  disputed ;  but  it  was  denied  that  the  whole 
entry  would  be  admissible  to  show  that  the  SOOL  was  advanced  to 
Evan  Humphreys:  and  certainly  if  this  point  were  now,  for  the  first 
time,  to  be  decided,  it  would  seem  more  reasonable  to  hold  that  the 
memorandum  of  a  receipt  of  payment  was  admissible  only  to  the 
extent  of  proving  that  a  payment  had  been  made,  and  the  account  on 
which  it  had  been  made."  And,  in  Doe  d.  Kinglake  v.  Beviss,  7  C.  B. 
456,  514  (E.  C.  L.  R.  vol.  62),  Williams,  J.,  uses  language  to  the  same 
effect.  The  distinction  between  declarations  against  pecuniary  and 
proprietary  interest  is,  that  the  former  are  admissible  if ^  made  at  any 
time,  but,  in  order  to  render  the  latter  admissible,  the  party  must  be  in 
possession.  [Blackburn,  J.,  referred  to  The  Baron  Bode's  Case,  8 
Q.  B.  208  (E.  C.  L.  R.  vol.  55).]  The  declaration  there  was  not  a  state- 
ment of  the  terms  of  a  tenancy,  but  simply  that  the  person  did  not 
hold  the  land  for  himself  [Oockburn,  C.  J. — What  do  you  say  to 
Mountnoy  v.  Collier,  1  E.  &  B.  630  (E.  C.  L.  R.  vol.  72)?]  The 
amount  of  rent  was  not  the  question  there.  [Cockburn,  C.  J. — I  have 
seen  many  cases  where  *fact8  have  been  proved  by  written  r^pron 
entries  against  interest,  of  the  truth  of  which  no  one  could  ^ 
entertain  a  doubt,  and  justice  would  have  been  defeated  if  they  had 
not  been  received.  A  Judge  can  always  tell  a  jury  that  anything 
extraneous  in  such  statements  may  be  disregarded.  People  were 
formerly  frightened  out  of  their  wits  about  admitting  evidence,  lest 
juries  should  go  wrong.  In  modern  times  we  admit  the  evidence,  and 
discuss  it8*weight.  If  a  man  says,  "I  pay  20Z.  a  year  xent,"  there  is 
no  more  reason  to  doubt  that  he- is  telling  the  truth  than  when  he 
says  he  is  paying  rent  at  all.] 

/.  Spooner  and  Manley  Smithy  contri. — Statements  made  by  a  person 
which  are  adverse  to  his  interest  are  admissible  in  evidence,  whether 
the  statement  were  made  directly  or  collaterally :  Strode  v.  Winches- 
ter, 1  Dick.  397 ;  Middleton  v.  Melton,  10  B.  &  C.  317  (E.  C.  L.  R.  vol. 
21) ;  Stanley  v.  White,  14  East  332 ;  Gleadow  v.  Atkin,  1  C.  &  M.  410  ;t 
Came  v.  NicoU,  1  Bing.  N.  C.  430  (E.  C.  L.  R.  vol,  27);  Percival  v. 
Nanson,  7  Exch.  l.f  In  Doe  d.  Welsh  v.  Langfield,  16  M.  &  W. 
497,t  Parke,  B.,  says,  p.  514:  "All  statements  made  by  a  deceased 
person  while  in  possession  of  property  are  in  themselves  original 
evidence,  if  they  go  to  cut  down  his  interest  in  it."     And  there  is  no 
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difference  in  this  respect  between  declarations  against  pecuniary  and 
against  proprietary  interest :  Sussex  Peerage  Case,  11  CI.  k  F.  85, 
113,  per  Lord  Campbell.  [Blackburn,  J. — How  do  you  know  that 
this  declaration  was  not  made  by  the  deceased  with  the  view  of 
decreasing  his  rent  ?  It  is  not  necessarily  against  his  interest,  for  the 
rent  might  have  been  30t  instead  of  20Z.]  Fraud  is  never  presumed : 
♦7681  *i?®^^^^  which,  the  effect  of  the  declaration  is  to  charge  him 
^  with  the  payment  of  20Z.  a  year.  Moreover,  the  statement 
of  the  amount  of  rent  is  not  a  collateral  fact ;  and,  eveu  if  it  were,  it 
is  admissible  on  the  principle  that  it  is  part  of  a  declaration  which  is 
admissible :  Higham  v.  Eidgway,  10  East  109.  • 

CocKBUEN,  C.  J. — I  am  of  opinion  that  this  evidence  ought  to  have 
been  receited.  It  is  well  established  that  a  declaration  made  by  a 
person  in  occupation  of  real  estate  that  he  holds  as  tenant,  is  admissi- 
ble after  his  decease  to  rebut  tte  presumption  of  law,  arising  from 
the  fact  of  occupation,  that  he  was  owner  in  fee  simple.  The  ques- 
tion here  is,  whether,  if  a  person,  at  the  time  he  admits  that  he  is  not 
the  owner  in  fee,  but  is  only  tenant  of  the  property,  states  also  the 
amount  of  rent  which  he  pays  for  it,  that  declaration  is  admissible, 
not  merely  to  show  that  his  occupation  is  an  occupation  as  tenant,  as 
distinguished  from  that  as  o'wner,  but  to  show  what  in  fact  was  the 
amount  of  rent  which  he  paid  as  tenant. 

Now,  it  has  been  held,  over  and  over  again,  in  the  analogous  case 
of  declarations  against  pecuniary  interest,  that  the  declaration  of  the 
deceased  person  may  be  received  not  only  to  prove  so  much  contained 
in  it  as  is  adverse  to  his  pecuniary  interest,  but  to  prove  collateral 
facts  stated  in  it ;  at  all  events,  so  far  as  relates  to  facts  which  are  not 
foreign  to  the  declaration,  and  may  be  taken  to  have  formed  a  sub- 
f  stantial  part  of  it.  That  being  settled,  I  cannot  see  in  principle  any 
reason  why  the  same  effect  should  not  be  given  to  declarations  against 
proprietary  as  to  declarations  against  pecuniary  interest.  It  is  true 
♦7691  ^^^^  ^^  *^^^  ^^®  ^^^  declaration  was  *oral,  and  it  has  been 
I  -'   pressed  upon  us  that  a  declaration  of  that  kind  does  not  stand 

I  on  the  same  footing  as  an  entry  made  in  the  course  of  business,  which 
was  the  evidence  in  Higham  v.  Ridgway,  10  East  109.  And  I  quite 
admit  that,  as  regards  the  effect  of  the  evidence,  there  is  a  great  differ- 
ence between  them;  buj;  that  goes  rather  to  the  weight,  than  the 
admissibility,  of  the  evidence.  I  am  disposed  to  hold  that  there  is 
no  distinction  in  principle  between  written  and  oral  declarations  if 
the  other  eleipent  of  admissibility  is  present,  i.  e.,  that  the  declaration 
was  against  pecuniary  or  proprietary  interest ;  and  either  is  admissible 
to  prove  what  are,  not  very  properly,  called  collateral  facts.  If,  in 
Higham  v.  Ridgway,  instead  of  an  entry,  a  verbal  statement  of  the 
same  fact  had  been  offered  in  evidence,  the  same  consequence  would 
have  followed. 

The  immediate  point  under  consideration  has  never  come  before 
any  of  the  Courts.  Roe  d.  Brune  v,  Rawlings,  7  East  279,  is  not 
exactly  this  case.  There,  the  written  statement  of  a  tenant  for  life, 
as  to  the  amount  of  the  ancient  rent  reserved,  was  offered  in  evidence; 
and  the  cases  are,  therefore,  so  fer  alike  as  being  questions  of  the 
amount  of  rent.  But  the  distinction  between  them  is,  that  there  what 
was  offered  in  evidence  against  a  lessee  of  land  was  an  entry  in  the 
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muniments  of  a  settled  estate  of  the  amount  of  that  rent  A  tenant 
for  life  had  a  power  of  leasing  at  a  certain  amount  of  reserved  rent, 
and  he  enterea  that  amount  in  a  paper ;  and  Lord  EUenborough  said 
the  entry  was  against  his  interest,  because  it  was  his  interest  to  lower 
the  amount.  But  the  case  of  Peaceable  d.  Uncle  v,  Watson,  4  Taunt. 
16,  is  much  more  like  the  present,  *and  I  think  the  princi^e  r^^^A 
of  it  is  applicable  here.  There  the  question  was  asked  oWa  L 
witness  whether  the  tenant  of  certain  premises  had  not  stated,  not 
only  that  he  did  not  occupy  them  as  owner,  but  under  whom  h« 
occupied ;  and  in  an  action  to  recover  the  premises,  brought  between 
strangers,  the  declaration  of  the  tenant  was  held  admissible  to  estab- 
lish both  those  facts.  According  to  the  argument  of  the  respondents' 
counsel,  all  that  was  admissible  was  the  fact  of  his  being  a  tenant ; 
but  that,  when  he  went  on  and  sa^,  "As  tenant  to  A.  B.,"  he  stated 
more  than  was  admissible.  Thatjcircumstance  is  just  as  much  a  col- 
lateral fact  as  the  amount  of  rent  in  this  case. 

So  far,  therefore,  as  authority  goes,  it  is  in  favour  of  the  appellants. 
But,  independently  of  ihat,  I  should  be  prepared  to  say,  that  as  soon 
as  it  is  established,  which  it  now  is,  on  the  authority  of  Higham  v, 
Ridgway,-and  the  other  cases,  that  you  may  receive  the  declaration 
of  a  deceased  person,  as  "showing,  not  only  something  adverse  to  his 
interest,  but  all  incidental  facts  contained  in  that  declaration,  so  far/ 
as  they  are'^not  foreign  to  it,  if  follows  as  a  consequence  that  those^ 
collateral  facts  may  be  proved  by  the  declaration ;  and  that  principle 
applies  to  the  case  before  us. 

Blackburn,  J.  (the  only  other  Judge  present). — I  am  of  the  same 
opinion.  It  is  now  settled  that  a  statement  against  interest  by  a 
deceased  person  is,  with  certain  limitations,  admissible  evidence  in 
proceedings  between  strangers.  There  are  numerous  cases  which 
show  that  where  a  person  is  in  possession  of  real  property,  which 
possession  is  primS  facie  evidence  of  a  tenancy  in  fee,  any  statement 
*that  he  makes  to  cut  down  that  interest  is  admissible  in  evi-  r^^^jri 
dence  after  his  decease,  as  being  a  statement  against  his  ^ 
interest.  In  almost  all  the  cases  the  question  has  arisen,  not  as  to 
the  amount  of  rent,  but  whether  the  party  was  entitled  to  property. 
And  the  reason  why  such  evidence  is  admissible  is  stated  in  distinct 
terms  in  The  Baron  Bode's  Case,  8'Q.  B.  208,  244  (E.  q.*t.  R.  vol. 
55) ;  where  a  declaration  of-  the  deceased  father  of  the  claimant,  who 
had  been  in  possession  of  the  property,  that  he  'only  occupied  and 
managed  it  for  his  son,  was  held  by  this  Court,  on  a  trial  at  bar, 
admissible,  as  being  against  the  interest  of  the  person  making  it. 
Then  is  such  a  statement  admissible  to  the  same  extent  and  for  the 
same  purposes  as  where  the  effect  of  the  statement  is  to  charge  the 
person  with  the  receipt  of  money  ?  I  neither  find  any  such  distinc-, 
tion  taken  between  them  in  any  of  the  cases,  nor  can  I,  in  principle, 
see  any.  The  probability  that  a  man  would  speak  truth  (which  is 
the  reason  assigned  for  admitting  the  evidence)  is  equally  great 
whether  the  tendency  of  the  declaration  is  to  establish  liability  for 
money  or  to  deprive  a  man  of  real  estate. 

Then  comes  the  other  part  of  the  question.  This  declaration  being 
against  the  interest  of  the  person  as  showing  that  he  was  not  tenant 
in  fee,  is  that  part  of  it  where  he  says,  "  I  am  tenant  at  a  rent  of  20t 
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a  year/' not  admissible  also?  The  Court  could  not  admit  one  part 
without  hearing  the  whole :  and  it  cannot  be  disputed,  on  numerous 
authorities  from  Higham  v.  Ridgway,  10  East  109,  downwards,  that, 
if  a  person,  in  his  declaration,  admits  the  receipt  of  a  sum  of  money, 
and  a  statement  of  something  else  is  connected  with  that  admission, 
the  whole  of  the  statement  becomes  evidence. 

*7721  %*^^^^7i  is  there  aay  distinction  in  this  respect  between  a 
-'  written  entry  and  an  entry  proved  by  parol  ?  I  can  see  a  great 
difference  between  them  in  weight ;  for  a  parol  statement  has,  in  many 
cases,  no  weight  at  all.  But  when  the  fact  of  a  parol  statement 
having  been  made  is  satisfactorily  proved,  I  cannot  see  any  distinc- 
tion, as  regards  admissibility,  between  it  and  a  written  one,  and  no 
such  distinction  is  taken  in  the  cases.  In  the  present  instance,  if  the 
parol  declaration  were  admissible  at  all,  it  was  satisfactory  evidence. 

Order  of  Sessions  quashed. 


END  OF  MICHAELMAS  TERM. 
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OGDEN  V.  GRAHAM  and  Another.     Nov.  27. 

Charter-party, — Expression  "  safe  port*' 

The  def^ndaDts  chartered  a  ship  to  proceed  from  England  to  a  safe  port  in  Chili,  with  leare 
to  call  at  Valparaiso.  On  her  arriral  at  Valparaiso,  the  charterers'  agent  named  the  port  of 
Carrisal  B%jo  as  the  port  of  discharge,  and  directed  the  master  to  proceed  thither.  At  the 
time  Carrisal  Bi^o  was  named  as  the  port  of  discharge,  that  port  was  closed  by  order  of  the 
Chilian  government,  and  the  ship  could  not  proceed  tBither  without  confiscation.  The  ship 
vaa  consequently  detained  for  some  time  at  Valparaiso,  and,  on  the  port  being  opened,  sailed 
for  Carrisal  Bi^o  and  there  discharged  her  cargo.  Held,  that  the  charterers  were  liable  in 
damages  to  the  shipowner  for  the  detention  of  the  ship  at  Valparaiso,  as  they  had  not  named 
a  "•f/e  port"  within  the  meaning  of  the  charter-party. 

This  -was  a  special  case,  stated  without  pleadings. 

The  plaintifif  is  the  owner  of  the  barque  Respigadera.  The  defend- 
ants carry  on  business  as  merchants  at  Liverpool,  under  the  name  of 
Graham,  Kelly  &  Co.  On  the  25th  October,  18SD,  they  entered  into 
a  charter-party  as  follows : — "  Liverpool,  25th  October,  1858.  It  is 
this  day  mutually  agreed  between  W.  H.  Ogden,  owner  of  the  ship 
Respigadera,  and  Graham,  Kelly  &  Co.,  of  Liverpool,  merchants  and 
freighters,  that  the  ship  being  tight,  staunch,  and  strong,  and  every 
*way  fitted  for  the  voyage,  shall,  with  all  convenient  speed,  r*^^^ 
sail  and  proceed  to  Swansea,  or  so  near  thereto  as  she  may  •- 
safely  get,  and  there  receive  from  the  factors  or- agents  of  the  said 
merchants  a  full  and  complete  cargo  of  iron  and  coal  or  other  lawful 
merchandise,  and  being  so  loaded  shall  therewith  proceed  (wind  and 
weather  permitting)  to  a  safe  port  in  Chili  (with  leave  to  call  at  Val- 
paraiso), or  so  near  thereunto  as  she  may  safely  get,  and  deliver 
the  same,  on  being  paid  freight,  at  the  rate  of  40».  per  ton  of  20  cwt. 
Oargo  to  be  taken  from  alongside  the  shif(  at  consignees'  risk  and 
expense.  (The  act  of  God,  or  the  Queen's  enemies,  restraints  of 
princes  and  rulers,  fire,  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation  of  whatever  nature  and  kind  so- 
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ever  during  the  said  voyage,  excepted.)  Payment  to  be  made  as  fol- 
lows :  One-third  by  the  charterers'  acceptance  at  three  months  from 
the  date  of  sailing,  or  in  cash  equal  thereto,  at  charterers'  option.  The 
balance  in  cash  on  the  true  delivery  of  the  cargo.  Twenty  working 
days  are  to  be  allowed  the  said  merchant  (if  the  ship  be  not  sooner 
despatched)  for  loading  the  said  ship  at  Swansea,  and  twenty-five 
working  days  for  discharging,  to  commence  from  notice  being  given 
of  the  vessel  being  ready  to  deliver,  and  ten  days  on  demurrage  over 
and  above  the  said  laying  days,  at  71  per  day.  The  vessel  to  be  con- 
signed to  Messrs.  Graham,  Rowe  &  Co.,  Valparaiso,  inwards  and  out- 
wards, and  their  agents  at  port  of  discharge. 

(Signed)    ''  W.  H.  Ogdkn, 

"Graham,  Kblly  &  Co. 

"Master  to  sign  bills  of  lading  without  prejudice  to  this  charter. 

'  W.  H.  O. 
"G.,  KiCo." 
♦7751       *The  vessel  went  to  Swansea,  and  there  loaded  a  cargo  of 
J  iron  and  coal.    At  Swansea  the  master  signed  bills  of  lading 
made  out  by  the  defendants,  of  which  the  following  is  a  copy. 

"Shippea  in  good  order  and  condition. by  Graham,  Kelly  &  Co.,  of 
Liverpool,  in  and  upon  the  good  ship  or  vessel  called  Bespigadera, 
whereof  T.  H.  Fearon  is  master  for  the  present  voyage,  and  now  lying 
in  the  port  of  Swansea,  and  bound  for  V  alparaiso,  for  orders,  twenty 
thousand  iron  bars,  being  marked  and  numbered  as  per  margin,  and 
to  be  delivered  in  like  good  order  and  condition  at  the  aforesaid  port 
of  discharge  in  Chili  (all  and  every  the  dangers  and  accidents  of  the 

seas  and  navigation  of  whatsoever  nature  or  kind  excepted)  unto 

or  order,  or  their  assigns.  Freight  for  the  said  goods  to  be  paid  as 
per  margin,  one-third  in  three  months,  and  the  balance  in  cash  on  the 
true  delivery  of  the  goods.    Dated  this  9th  day  of  December,  1858. 

"Thos.  H.  Fbaron." 

There  was  a  bill  of  lading  in  precisely  similar  terms  for  coals. 

The  vessel  proceeded  to  Valparaiso  for  orders  by  direction  of  the 
defendants.  She  arrived  at  Valparaiso  on  the  2d  April,  1850,  and, 
on  the  4th  April,  T.  H.  Fearon,  the  master,  gave  Graham,  Rowe  A 
Co.,  the  agents  of  th^  charterers,  the  following  notice : — **  The  barque 
Bespigadera  being  bound  to  this  place  for  orders  for  her  port  of  dis- 
charge, and  you,  being  the  consignee,  are  bound  to  give  me  this  order 
(this  being  the  seat  of  business  of  the  country)  immediately,  forty-eight 
hours  of  mv  arrival  having  expired,  I  beg  you  to  give  me  the  same, 
in  failure  of  which  I  now  inform  you  at  noon  this  day  my  lay  days 
*7761  ^^^^  commence  and  go  on  from  this  *date,"  To  this  communi- 
■'  cation  Graham,  Bo  we  &  Co.  gave  an  answer  as  follows: — "In 
reply  to  your  communication,  we  have  to  request  you,  as  soon  as  the 
Oustom-House  authorities  will  permit,  to  proceed  to  the  port  of  Oar- 
risal  Bajo,  where  you  will  deliver  your  present  cargo,  consigning 
yourself  to  Mr.  William  Walker,  of  BoUevar,  who  will  attend  to 
ship's  business.  We  enclose  a  letter  for  Mr.  Walker,  as  also  one  for 
Don  Guillerino  Sutelan,  the  party  to  receive  the  coal,  and  which  you 
will  please  deliver  on  arrival."  To  this  letter  the  master  replied  :— 
"In  reply  to  your  communication  of  the  5th,  ordering  me  to  a  closed 
port,  I  beg  to  inform  you  that,  having  ordered  an  impossibility,  1 
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must  place  the  vessel  at  lay  days  at  this  place,  of  which  you  will  con- 
sider this  a  sufficient  notice,  and  that  lay  days  will  go  on  from  the  5th, 
the  day  of  your  order  to  proceed."  Subsequently  Graham,  Rowe  &  Co. 
wrote  to  the  master,  stating  that,  as  they  had  given  him  instructions, 
on  his  arrival  at  Valparaiso,  to  proceed  to  Carrisal  Bajo,  they  did  not 
consider  themselves  responsible  for  the  detention,  which  was  caused 
by  circumstances  over  which  neither  they  nor  the  master  had  any 
control,  viz.,  by  the  refusal  by  the  authorities  of  the  country  to  allow 
him  to  proceed  by  granting  the  required  clearance. 

The  port  of  Carrisal  Bajo  is  in  the  mining  district  of  Chili.  It  is 
one  of  the  minor  ports  in  Chili,  and  no  vessel  can  proceed  there,  even 
under  ordinary  circumstances,  without  calling  at  Valparaiso,  or  at 
some  other  of  the  major  ports  (of  which  there  are  several  in  the  mining 
districts)  for  a  permit  or  license  to  discharge  her  cargo. 

At  the  time  the  charter-party  was  made  both  the  owner  and  the 
charterers  were  in  ignorance  of  the  fact  *of  any  port  in  Chili  r^iritiT 
being  closed  by  the  government  of  that  country ;  but  when  the  ^ 
vessel  arrived  at  Valparaiso,  Graham,  Rowe  &  Co.  knew  that  the  port 
of  Carrisal  Bajo,  as  well  as  all  other  ports  in  the  mining  districts,  both 
major  and  minor  ports,  had  been  declared  closed  by  the  Chilian 
government ;  and  both  they  and  the  master  of  th^  vessel  knew  that  all 
vessels  unloading  there  without  a  permit  would  be  liable  to  confisca- 
tion, and  neither  the  master  nor  Graham,  Rowe  k  Co.  had  any  know- 
ledge as  to  when  a  permit  would  be  given.  The  port  of  Carrisal  Bajo 
had  been  declared  closed  by  the  Chilian  government  itself,  because 
the  district  in  which  it  was  situated  was  in  a  state  of  rebellion ;  but, 
except  for  this  rebellion  and  the  interdict  of  the  government,  it  was, 
by  nature,  a  safe  port.  When  the  rebellion  was  suppressed  the 
government  removed  the  interdict,  and  gave  the  master  a  permit,  and 
he  went  and  discharged  his  cargo  at  Carrisal  Bajo.  The  vessel  lay  at 
Valparaiso  thirty-eight  days.  The  order  to  the  master  to  discharge 
the  cargo  at  Carrisal  Bajo  was  bon&  fide,  as  the  cargo  was  intended  by 
the  charterers  for  discharge  at  that  port.  Graham,  Rowe  &  Co.  also 
acted  as  consignees  of  the  ship  at  Valparaiso  in  terms  of  the  charter, 
and  charged  the  owners  a  commission  for  doing  so.  The  permit  for 
the  ship  was  procured  as  soon  as  it  was  possible,  according  to  the 
usual  custom  in  such  cases,  namely,  that  the  consignee  of  the  ship 
procures  it  as  agent  of  the  shipowner.  At  the  time  the  vessel  arrived 
at  Valparaiso,  and  during  all  the  time  she  remained  there,  Valparaiso 
itself  and  other  safe  ports,  all,  however,  at  a  long  distance  from  the 
district  in  rebellion,  were  open,  at  which  the  vessel  might  have  been 
discharged. 

The  question  for  the  opinion  of  the  Court  was,  *Whether   1-^770 
the  plaintiff  can  maintain  any  action  against  the  defendants  on  ^ 
account  of  the  detention  of  the  Respigadera  at  Valparaiso,  under  the 
circumstances  above  mentioned. 

K  the  Court  were  of  opinion  that  he  could,  judgment  was  to  be 
entered  for  the  plaintiff  for  an  amount  of  damages,  to  be  settled  by 
arbitration,  with  costs. 

If  the  Court  were  of  opinion  that  he  could  not,  judgment  was  to  be 
entered  for  the  defendants,  with  costs. 
.  MeUish,  for  the  plaintiff— rThe  point  to  be  argued  is,  whether  at  the 
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time  the  order  was  given  to  the  master  to  proceed  to  Carrisal  Bajo 
that  place  was  a  safe  port  within  the  meaning  of  the  charter-party. 
The  case  states  that  at  that  time  the  master  could  not  take  his  ship 
into  Carrisal  Bajo  without  confiscation.  Was  he  then  bound  to  go 
there?  Clearly  not.  The  charterers  have  not  complied  with  the 
terms  of  the  charter-party  in  ordering  the  ship  to  a  closed  port.  Port, 
both  in  legal  and  mercantile  language,  means  a  ^lace  into  which  the 
master  can  take  his  ship.  No  particular  meaning  can  be  attached  to 
the  word  "safe."  The  word  port  implies  '-safe  port."  The  maxim 
"  Expressio  eorum  quae  tacite  insunt  nihil  operatur"  applies. 

The  Court  then  called  on 

Milwardy  for  the  defendants. — The  word  "  safe"  in  the  charter-party 
means  a  port  safe  so  far  as  regards  the  incidents  of  navigation.  As 
soon,  therefore,  as  the  charterers  have  named  a  port  into  which  it  is 
physically  possible  for  the  master  to  take  the  ship  they  have  fulfilled 
their  part  of  the  contract.  It  was  the  duty  of  the  shipowner  to  obtain 
the  permit  from  the  Custom-House  authorities,  and  the  charterers  are 
*7791  ^^*  ^^  suffer  *because  the  master  is  not  able  to  comply  with 
J  the  Custom-House  regulations  in  force  at  Valparaiso ;  Spence 
v.  Chodwick,  10  Q.  B.  517  (E.  C.  L.  R.  vol.  59);  such  come  within  the 
exception  in  the  charter-party  of  "  restraints  of  princes  and  rulers." 

Mellish  was  not  heard  in  reply. 

WiGHTMAN,  J. — The  question  in  this  case  is  whether  the  charterers 
have  done  all  they  were  bound  to  do  under  this  charter-party,  or 
whether  they  are  liable  to  pay  damages  that  have  arisen  in  conse- 
quence of  their  not  sending  the  vessel  to  a  safe  port  in  Chili  according 
to  the  terms  of  the  charter-party. 

The  charter-party  states  that  the  ship  shall  forthwith  proceed  (wind 
and  weather  permitting)  to  a  safe  port  in  Chili  (with  leave  to  call  at 
Valparaiso),  or  so  near  thereunto  as  she  may  safely  get,  and  deliver 
the  cargo,  on  freight  being  paid  for  the  same.  Carrisal  Bajo  was  a 
port  in  Chili,  safe  so  far  as  the  ordinary  incidents  of  ports  are  con- 
cerned, but  a  port  into  which  the  master  could  not  take  the  ship  without 
confiscation,  unless  he  or  the  charterers  could  obtain  a  permit  from  the 
Government  for  the  time  being  for  her  to  enter.  Neither  the  master 
nor  the  charterers  were  able  to  obtain  such  an  order,  and  therefore 
the  vessel,  unless  she  ran  the  risk  of  confiscation,  could  not  enter  that 
port.  The  charterers  named  the  port  of  Carrisal  Bajo  as  the  port  to 
which  the  ship  was  to  be  taken.  Was  such  a  port  safe  within  the 
meaning  of  the  charter-party  ?  Did  it  come  within  the  terms  of  a 
safe  port  in  Chili  ?  I  do  not  know  what  force  can  be  given  to  the 
word  '*  safe,"  when  added  to  the  word  "  port."  As  Carrisal  Bajo  was 
♦7801  *  P^^  *into  which  the  vessel  could  not  enter  without  confisca- 
■'  tion,  it  seems  to  me  clearly  not  within  the  terms  contemplated 
by  the  parties.  It  may  be  that  the  charterers  were  perfectly  innocent 
on  this  occasion  as  regards  any  knowledge  of  the  danger  that  might 
be  incurred  by  the  vessel,  but  at  the  same  time  here  is  a  contract  that 
she  is  to  go  into  a  safe  port  in  Chili,  which  the  charterers  shall  name. 
The  contention  on  behalf  of  the  charterers  is,  that  when  they  named 
that  port,  and  it  was  safe  in  the  sense  of  navigation,  they  had  done 
all  that  was  necessary,  and  that,  although  the  vessel  could  not  go  to 
Carrisal  Bajo  without  being  con£scated  the  moment  she  arrived  there, 
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that  port  was  a  safe  port  within  the  meaning  of  the  charter-party.  I 
think  that  would  be  an  unreasonable  construction,  and  the  charterers 
must  pay  the  damage  occasioned  by  the  breach  of  contract  in  not 
naming  a  safe  port,  to  which  they  have  made  themselyes  liable  by  the 
specific  terms  of  the  contract. 

Blackburn,  J,  (the  only  other  judge  present).  I  am  of  the  same 
opinion.  By  the  charter-party  it  is  agreed  that  the  vessel  shall  sail 
for  a  safe  port  in  Chili,  with  leave  to  call  at  Valparaiso,  and  although 
it  is  not  in  terms  so  stated,  it  follows  by  necessary  implication  that 
the  charterers  are  to  name  a  safe  port  to  the  shipowner,  who  will  then 
be  able  to  earn  his  freight  by  proceeding  thither.  It  appears,  from 
the  facts  stated  in  the  case,  that  this  was  a  perfectly  honest  and  bonS 
fide  transaction,  and  we  must  take  it  that  the  charterers  had  really 
sent  out  to  their  agent  at  Valparaiso  instructions  for  the  vessel  to  go 
to  this  particular  port  in  Chili,  and  to  deliver  the  cargo  there.  It 
however  so  *happened  that,  before  Carrisal  Bajo  was  named  r^/^o-i 
to  the  shipowner  or  the  master,  that  port  was  closed,  not  merely  ^ 
by  the  Custom-House  regulations  as  put  by  Mr.  Miltoard,  but  by  the 
Government  of  the  country.  At  that  time  there  was  a  rebellion  in 
some  of  the  provinces  of  Chili,  and  an  order  was  issued  by  the  Gov- 
ernment prohibiting,  under  pain  of  confiscation,  any  ship  from  enter- 
ing certain  ports,  of  whiQh  Carrisal  Bajo  was  one,  without  a  license 
of  the  Government,  and  the  Government  at  that  time  refused  to  grant 
any  such  license.  The  charterers  then  honestly  named  this  place  as 
the  one  into  which  the  shipowner  was  to  take  his  ship  ;  and  the  ques- 
tion is,  have  they  complied  with  the  stipulation  in  the  charter-party 
which  requires  them  to  name  a  safe  port  in  Chili  to  which  the  ship  is 
to  go  and  there  earn  her  freight  ?  Now,  in  the  absence  of  all  autho- 
rity, I  think  that,  on  the  construction  of  this  charter-party,  the  char- 
terers are  bound  to  name  a  port  which,  at  the  time  they  name  it,  is  in 
such  a  condition  that  the  master  can  safely  take  his  ship  into  it :  but, 
if  a  certain  port  be  in  such  a  state  that,  although  the  ship  can  readily 
enough,  so  far  as  natural  causes  are  concerned,  sail  into  it,  yet,  by 
reason  of  political  or  other  causes,  she  cannot  enter  it  without  being 
confiscated  by  the  Government  of  the  place,  that  is  not  a  safe  port 
within  the  meaning  of  the  charter-party.  If  the  charterers  had 
named  a  port,  and  subsequent  events  had  prevented  the  ship  from 
entering  it,  then  I  agree  with  Mr.  Milward  that  the  shipowner  might 
avail  himself  of  the  clause  of  exception,  as  to  the  restraints  of  princes 
and  rulers,  to  save  him  from  going  into  that  port,  but  it  would  not 
entitle  him  to  recover  his  freight.  As,  it  appears  here  the  matter 
happened  before  the  charterers  named  the  port.  They  were  to  name 
*a  port  which  was  to  be  safe  at  the  time  they  named  it.  They  r*7oo 
named  a  port  which  had  been  a  safe  port,  and  would  probably  ^ 
thereafter  become  a  safe  port;  but  if,  at  the  time  they  named  it,  it  was 
a  port  into  which  the  shipowner  could  not  take  his  ship  and  earn  his 
freight,  it  seems  to  me  that  they  have  not  complied  with  the  condi- 
tions in  the  charter-party  that  they  should  name  ,a  safe  port.  That 
being  so,  they  are  liable  for  damages  for  not  naming  a  safe  port  within 
a  reasonable  time,  and  the  measure  of  damages  will  be  regulated  by 
the  detention  of  the  ship  at  Valparaiso  beyond  that  time. 
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Such  being  my  view  of  the  case,  I  agree  with  my  brother  Wight- 
man  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiffi(4) 

(«)  Reported  by  H.  Holroyd,  Biq. 


BRAUNSTEIN  v.  The  ACCIDENTAL  DEATH  Insurance  Com. 

pany.    Nov.  26. 

Policy  of  insurance. — Reasonable  condition. — CondUion  precedent. 

1.  A  policy  of  inBaranoo  was  entered  into  with  a  Company  against  bodily  injury  from  say 
railway  accident  directly  affecting  the  assured  while  travelling  on  any  line  of  railway  in  Greet 
Britain  or  Ireland  by  a  passengers  train  propelled  by  steam-power.  One  of  the  eonditions  in 
the  deed  of  settlement  of  the  Company,  which  by  the  terms  of  the  polioy  was  inoorporated 
with  it,  provided  that,  before  payment  of  the  sum  insured  by  any  policy,  proof  satisfiMstory  ta 
the  directors  of  the  Company  should  be  ftimishe^by  the  claimant  of  the  death  or  accident, 
together  with  such  further  evidence  Or  information,  if  any,  as  the  directors  should  think  neces- 
sary to  establish  the  claim :  held,  that  this  must  be  anderstood  to  mean  such  eridenee  or 
information  as  the  directors  might  reasonably,  and  not  such  as  they  might  unreasonably  and 
capriciously,  require.  ^ 

2.  There  was  a  condition  endorsed  *on  the  same  polioy,  that,  in  ease  of  difference  of  opinioB 
as  to  the  amount  of  compensation  payable  in  any  case,  the*  question  should  be  referred  to  the 
arbitration  of  a  person  to  be  named  by  the  secretary  for  the  time  being  of  the  Master  of  the 
RoUs,  and  all  expenses  and  costs  should  be  subject  to  the  decision  of  such  arbitrator,  and  the 
award  made  on  such  arbitration  was  to  be  taken  as  a  final  settlement  of  the  question,  and 
might  be  made  a  rule  of  Court :  held,  that  a  referenoe  to  arbitration  in  the  manner  prescribei 
was  rendered  a  condition  preoedent  to  bringing  an  action  for  an  injuiy  within  the  policy. 

"^7831  *'^^^  declaration  alleged  that  the  defendants  made  and 
-'  entered  into  a  certain  policy  or  contract  of  insurance  with  the 
plaintiff,  whereby,  after  reciting  that  the  plaintiff  had  delivered  into 
the  oi&ce  of  the  defendants  a  declaration  in  writing,  signed  by  or  on 
behalf  of  him,  the  plaintiff,  and  had  agreed  that  such  declaration 
should  be  the  basis  and  condition  of  the  contract  for  the  insurance  by 
the  said  policy  intended  to  be  made,  and  that  the  plaintiff  had  paid  to 
the  defendants  the  sum  of  2  J.  is.,  as  the  premium  for  the  said  insur- 
ance :  It  was  witnessed  and  declared  by  the  defendants  that,  if 
the  plaintiff  should,  while  travelling  on  any  line  of  railway  in  Great 
Britain  or  Ireland,  by  a  passengers  train  propelled  by  steam-power, 
receive  or  suffer  any  bodily  injury  from  any  railway  accident  direcdy 
affecting  himself,  then  subject  as  therein  or  in  the  endorsement  thereon 
was  mentioned  or  referred  to,  the  subscribed  capital  and  other  funds 
and  property  of  the  said  Company  should  accoming  to  the  provisions 
of  the  deed  of  settlement  of  the  Company  and  subject  as  aforesaid,  be 
liable  to  make  or  pay  to  the  plaintiff,  his  executors,  administrators^  or 
assigns  at  such  time  or  times  as  after  mentioned,  the  following  pay- 
ment or  compensation ;  that  is  to  say,  in  case  such  accident  should 
cause  the  death  of  the  plaintiff  within  three  calendar  months  after  the 
occurrence  thereof  the  full  sum  of  lOOOl,  such  sum.  to  be  payable  to 
the  personal  representatives  or  assigns  of  tte  plaintiff  within  one 
calendar  month  after  proof,  satisfactory  to  the  directors,  should  have 
been  furnished  of  the  death  of  the  plaintiff,  in  manner  entitling  them 
to  receive  the  said  sum  under  or  by  virtue  of  that  policy;  and  in  case 
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such  accident  *should  not  cause  the  immediate  death  of  the  r^^o^ 
plaintiff,  but  should  cause  any  bodily  injury  to  the  plaintiflFof  ^ 
a  serious  nature,  such  sum,  by  way  of  compensation,  as  should  appear 
just  and  reasonable,  and  in  proportion  to  the  injury  received,  such 
sum  to  be  ascertained,  in  case  of  diflference  or  dispute,  in  manner  pro- 
vided by  the  stipulations  and  conditions  endorsed  thereon.  Provided 
also,  that  the  policy  was  efiected  upon  the  express  condition,  that  if 
any  statement  or  allegation  contained  in  the  aforesaid  declaration 
should  be  untrue,  or  if  in  any  claim  for  payment  of  money  to  be  there- 
after brought  by  virtue  of  that  policy,  or  in  the  statement  made  in 
support  of  such  claim,  or  in  the  information  given  to  the  said  Com- 
pany in  respect  thereof,  any  false  or  fraudulent  representation  should 
be  contained,  or  if  the  insurance  thereby  made  should  have  been 
obtained  through  any  misrepresentation,  concealment,  or  untrue  aver- 
ment whatsoever,  then  that  the  policy  should  be  void  and  all  moneys 
paid  in  respect  thereof  should  be  forfeited  to  the  Company.  Provided 
also,  and  it  was  thereby  expressly,  agfeed  and  declared,  that  no  claim 
should  be  payable  by  the  defendants  under  that  policy  in  the  case  of 
non-fatal  injury,  unless  the  same  should  begin  to  take  effect,  or  should 
be  experienced,  within  the  space  of'  one  calendar  month  after  the 
happening  of  such  accident.  Provided  also,  that  in  the  event  of  any 
sum  of  money  being  paid  by  the  defendants  to  the  plaintiff,  under  or 
by  virtue  of  that  policy,  by  way  of  compensation  for  any  personal 
injury  sustained  by  him  (whether  the  same  should  result  in  loss  of 
life  or  not),  the  policy  should  be  treated  and  considered  as  a  valid  and 
subsisting  policy  to  the  extent  only  of  the  residue  or  balance  of  the 
sum  of  lOOOi  which  should  remain  after  deducting  *therefrom  r^/^oc 
the  amount  of  the  compensation  paid,  it  being  an  express  con-  ^ 
dition  of  the  policy,  that  the  Company  should  not  under  any  circum- 
stances be  liable  to  pay  to,  the  plaintiff  or  his  personal  representative 
a  larger  amount  either  in  one  sum  or  in  the  aggregate  than  10007. 
Provided  also,  that  notice  in  writing  of  any  claim  to  be  made  against 
the  Company,  on  account  of  any  non-fatal  accident,  should  be  given 
to  the  Company  within  one  calendar  month  after  the  occurrence  thereof, 
and  notice  of  the  death  of  the  plaintiff  by  any  such  accident  as  afore- 
said should  be  given  within  two  calendar  months  after  such  death 
should  occur.  Provided  also,  that  the  policy  and  the  insurance  thereby 
made  should  be  subject  to  the  several  regulations  and  conditions 
printed  on  the  back  thereof,  so  far  .as  they  might  be  respectively 
applicable,  in  the  same  manner  as  if  such  regulations  and  conditions 
were  repeated  and  incorporated  in  the  policy  with  reference  to  the 

Slaintiflf.  It  then  alleged  that  the  last-mentioned  regulations  and  con- 
itions  were  as  follows :  First.  The  subscribed  capital  and  other  funds 
and  property  of  the  Company  which,  for  the  time  being,  should  remain 
unapplied  and  undisposed  of,  and  not  applicable  to  prior  claims  and 
demands  in  pursuance  of  the  trusts,  powers,  and  authorities  of  the 
deed  of  settlement,  should  alone  be  liable  to  make  good  and  satisfy  all 
claims  and  demands  upon  the  Company  in  respect  of  the  policy ;  and 
no  director  signing  a  policy,  nor  any  other  director,  proprietor,  or 
member  of  the  Company,  his  heirs,  executors,  or  administrators,  should 
be  in  anywise  individually  subject  or  liable  to  any  such  claim  or 
demand,  or  to  any  process  or  execution  in  respect  thereof,  but  should 
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*7ftftl  ^®  *^^  remain  liable  *to  pay  to  the  Company  so  much  of  the 
■'  share  or  shares  held  by  him,  her,  or  them  in  the  capital  as 
should  not  have  been  paid  up ;  and  that  no  other  person  should,  on 
any  account  whatsoever,  be  in  anywise  subject  or  liable  to  any  claim 
or  demand  in  respect  of  any  policy  of  insurance  to  be  issued  or  granted 
by  the  Company.  Secondly.  In  case  of  diflference  of  opinion  as  to  the 
amount  of  compensation  payable  in  any  case,  the  question  should  be 
referred  to  the  arbitration  of  a  person  to  be  named  by  the  secretary 
for  the  time  being  of  the  Master  of  the  Bolls,  and  all  expenses  and 
costs  should  be  subject  to  the  decision  of  such  arbitrator,  and  the 
award  made  on  such  arbitration  was  to  be  taken  as  a  final  settlement 
of  the  question,  and  might  be  made  a  rule  of  Court.  Thirdly.  All 
premiums  and  other  moneys  which  should  have  been  paid  to  the  Com- 
pany in  respect  of  any  policy  which  might  have  become  void,  should, 
subject  to  the  preceding  regulations  and  conditions,  be  forfeited  to  the 
Company,  and  all  claims  upon  the  Company  in  respect  of  such  policy 
should  cease  and  be  absolutely  void.  Fourthly.  In  all  cases  where 
any  policy  should,  either  originally  or  at  any  time  after  its  commence- 
ment, be  or  become  subject  to  any  mortgage  or  mortgages,  trust  or 
trusts  whatsoever,  the  receipt  of  the  mortgagee  or  mortgagees,  trustee 
or  trustees,  for  the  time  being,  for  the  money  which  might  become 
payable  in  respect  of  such  policy  should,  notwithstanding  any  equitable 
claim  or  demand  whatsoever  of  the  person  or  persons  beneficially 
entitled  to  the  policy,  be  an  effectual  discharge  to  the  Company  and 
all  proprietors  and  members  thereof.  Fifthly.  Before  payment  of  the 
*7ft71  ®^°^  insured  by  any  policy,  proof  satisfactory  to  the  directors 
J  *should  be  furnished  of  the  death  or  deaths,  injury  or  injuries, 
accident  or  accidents,  or  other  event  or  events  on  which  such  sum 
should  become  payable,  and,  if  required  by  the  directors,  a  medical 
or  other  agent  of  the  Company  was  to  be  admitted  to  see  the  person 
killed  or  injured,  and  to  examine  the  wound  or  injury  received  by 
him,  when  and  as  often  as,  in  the  opinion  of  the  directors,  it  might  be 
necessary.  Sixthly.  Every  policy  granted  by  the  Company  was 
granted  upon  the  terms  and  conditions  in  the  deed  of  settlement  upon 
which  the  Company  was  formed,  the  provisions  of  which  should  have 
the  same  force  and  effect  as  if  inserted  in  the  policy.  Seventhly. 
That  if  at  any  time  it  should  be  determined  by  the  Company,  in  the 
manner  specified  in  the  deed"  of  settlement,  that  the  Company  should 
be  dissolved,  a  dissolution  thereof  should  thereupon  take  place,  in  the 
manner  and  subject  to  the  conditions  contained  in  the  deed  of  settle- 
ment, and  thereupon  the  insurance  effected  by  the  within  written 
policy  should  cease  and  determine,  but  the  insurer  should  be  entitled 
to  receive  back,  from  the  funds  of  the  Company  then  remaining  un- 
applied and  undisposed  of,  the  amount  of  the  premium  within  men- 
tioned, provided  the  same  should  be  claimed  within  six  calendar 
months  after  notice  of  such  dissolution  should  have  been  given  in  the 
London  Gazette  and  in  two  London  newspapers.  Averment,  that  the 
declaration  referred  to  in  the  policy  was  in  all  respects  true,  and  that 
the  terms  and  provisions  of  the  deed  of  settlement,  so  far  as  the  same 
were  applicable  to  policies  of  the  Company,  were  in  all  respects  the 
same  as  and  no  other  than  the  terms  and  provisions  of  the  policy 
thereinbefore  set  forth :  that  the  policy  remained  and  continued  in 
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force  up  to  and  until,  and  upon  and  afber,  the  21st  August,  A.  0.^1869, 


[*788 


and  *that,  whilst  the  policy  was  in  full  force  as  aforesaid,  the 
plaintiff,  to  wit,  on  the  day  and  year  last  aforesaid,  while  travel- 
ling on  a  line  of  railway  in  Great  Britain  by  a  passenger  train,  pro- 
pelled by  steam-power,  received  and  suffered  bodily  injury  of  a  serious 
nature  from  a  railway  accident  directly  affecting  himself  within  the 
meaning  of  the  policy,  which  accident  greatly  injured  the  plaintiff's 
health  and  constitution,  and  he  thereby  became  sick,  sore,  lame,  and 
disordered,  and  so  remained  and  continued  for  a  long  space  of  time^ 
during  all  which  time  the  plaintiff  was  hindered  and  prevented  from 
attending  to  his  affairs  and  business. 

The  declaration  concluded  by  averring  performance  by  the  plain- 
tiff, and  breach  by  the  defendants. 

Fourth  plea.  That  by  the  deed  of  settlement  of  the  said  Company 
mentioned  in  the  said  conditions  printed  on  the  back  of  the  said 
policy,  it  was  declared  and  provided  that,  before  payment  of  the  sum 
insured  by  any  policy,  proof  satisfactory  to  the  directors  of  the  said 
Company  should  be  furnished  by  the  claimant  of  the  death  or  acci- 
dent together  with  such  further  evidence  or  information,  if  any,  as 
the  said  directors  should  think  necessary  to  establish  the  claim.  And 
the  defendants  say  that,  after  the  plaintiff  had  sustained  the  said 
injury  by  the  said  accident,  and  had  made  his  claim  in  writing  under 
the  said  policy  upon  the  said  Company  for  compensation  in  respect 
thereof,  the  directors  of  the  said  Company  thought  it  necessary  that 
the  plaintiff  should  furnish  to  the  said  Company  certain  evidence  or 
information  to  establish  the  said  claim,  of  which  the  plaintiff,  in  a 
reasonable  time  after  making  the  said  claim  and  before  the  commence- 
ment of  this  action,  had  notice,  and  was  then  required  by  the  said 
directors  to  furnish  the  *said  evidence  or  information  to  them ;  r+^roQ 
which  the  plaintiff  wholly  neglected  and  refused  to  do,  although  ^ 
he  could  and  might  have  obtained  and  furnished  the  same,  nor  did  he 
furnish  any  proof  satisfactory  to  the  said  directors  of  the  said  injury 
sustained  by  him. 

Fifth  plea.  That,  after  the  plaintiff'  had  sustained  the  said  injury 
and  had  made  his  claim  in  writing  under  the  said  policy  upon  the 
said  Company  for  compensation  in  respect  thereof,  and  before  this 
suit,  the  amount  or  sum  of  money  to  which  the  plaintiff  was  entitled, 
by  way  of  compensation  for  the  said  injury,  became  and  was,  and  still 
is,  a  matter  in  dispute  and  difference  between  the  plaintiff  and  the 
defendants,  and  although  the  defendants  then  w6re  and  ever  since 
have  been  willing  to  refer  the  same  to  arbitration  in  manner  men- 
tioned in  the  conditions  endorsed  on  the  back  of  the  said  policy,  yet 
the  amount  of  the  said  compensation  has  never  been  settled  or  ascer- 
tained by  arbitration  as  in  the  said  conditions  mentioned. 

To  the  fourth  plea  the  plaintiff  replied  that  the  said  evidence  or 
information  which  the  plaintiff  was  required  by  the  said  directors  to 
furnish  to  them,  was  not  evidence  or  information  which  the  said 
directors  ought  properly  or  reasonably  to  have  required  the  plaintiff 
to  furnish.  And  that  the  plaintiff  did,  duly  and  in  accordance  with 
the  said  policy  afid  conditions,  furnish,  supply,  and  provide  the  de- 
fendants, the  said  directors,  and  all  other  persons,  with  all  due,  reason- 
able, proper,  and  sufficient  evidence  and  information  to  establish  the 
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said  claim,  and  sucli  as  ought  reasonably  to  have  satisfied  the  said 
directors  and  the  defendants.  And  that  the  said  directors  unreason- 
ably and  capriciously  refused  to  be  satisfied  with  the  said  evidence 
*7Q01  *^^  information  so  *furnished,  applied,  and  provided  by  the 
-'  plaintiff  as  aforesaid ;  and  in  thinking  it  necessary  that  the 
plaintiff  should  furnish,  and  in  requiring  the  plaintiff  to  furnish, 
the  said  evidence  or  information  in  the  said  fourth  plea  mentioned 
they  the  said  directors  acted  in  an  unreasonable  and  capricious 
manner. 

To  the  fifth  plea  the  plaintiff  demurred,  and  the  defendants  demur- 
red to  the  replication  to  the  fourth  plea. 

Joinders  in  demurrer. 

Horace  Lhyd,  for  the  plaintiff. — ^The  fourth  plea  is  bad.  The 
directors  are  not  empowered  by  the  policy  to  exact  from  the  assured 
any  evidence  they  please.  The  clause  requiring  evidence  satisfactory 
to  the  directors  to  be  produced  was  meant  as  an  instruction  to  the 
directors  for  their  guidance  between  them  and  their  shareholders. 
Besides,  every  clause  in  a  deed  should,  if  possible,  receive  a  reason 
able  construction,  and  such  as  shall  not  be  inconsistent  with  the 
general  intention  of  the  parties :  "  Expressum  facit  cessare  taciturn." 
This  clause  must  therefore  be  understood  to  mean  such  evidence  as 
the  directors  may  reasonably  require.  In  Dallman  v.  King,  4  Bing. 
N.  C.  105,  109  (E.  C.  L.  R.  vol.  83),  Tindal,  C.  J.,  in  delivering  judg- 
ment, says,  "  Admitting  this  clause  of  the  agreement  to  constitute  a 
condition  precedent,  the  next  question  is,  whether  the  condition  has 
been  substantially  performed.  The  stipulation  consists  of  two  parts : 
first,  that  the  work  should  be  done  in  a  substantial  manner ;  secondly, 
that  it  should  be  done  to  the  satisfaction  of  the  lessor.  The  gist  of 
the  agreement  is,  that  the  work  should  be  done  in  a  substantial  man- 
mer ;  the  approval  of  the  lessor  was  added,  for  the  purpose  of  enabling 
♦7911  ^^^  ^  ascertain  *that  the  work  had  been  done.  It  never 
-•  could  have  been  intended  that  he  should  be  allowed  capri- 
ciously to  withhold  his  approval ;  that  would  have  been  a  condition 
which  would  go  to  the  destruction  of  the  thing  granted,  and  if  so, 
according  to  the  well-known  rule,  the  thing  granted  would  pass  dis- 
charged of  the  condition."  Taking  for  granted,  however,  that  the 
plea  is  good  on  its  face,  the  replication  alleges,  which  is  admitted  by 
the  demurrer,  that  the  refusal  of  the  directors  to  receive  the  evidence 
offered  them  was  unreasonable  and  capricious. 

Then,  as  to  the  fifth  plea,  the  words  used  in  this  case  do  not  con- 
stitute the  reference  to  arbitration  a  condition  precedent  to  the  plain- 
tiff's right  to  recover.  It  is  true  that,  in  Scott  v.  Avery,  5  H.  L.  Ca. 
811,(a)  one  of  the  conditions  in  a  policy  of  insurance  on  a  ship  was 
that  the  sum  to  be  paid  for  loss  or  damage  should,  in  the  first  instance, 
be  ascertained  and  settled  by  the  committee  of  the  association ;  and 
if  a  difference  should  arise  between  them  and  any  sufiering  member 
'•'  relative  to  the  settling  any  loss  or  damage,  or  to  a  claim  for  average, 
or  any  other  matter  relating  to  the  insurance,"  the  difference  was  to 
be  referred  to  arbitration  in  a  way  pointed  out :  "  provided  always, 
that  no  member  who  refused  to  accept  the  amount  of  any  loss  as 
settled  by  the  committee,  &c.,  should  be  entitled  to  maintain  any 

(a)  On  error  firom  the  Bzohequer  Chamber,  8  Bzch.  487,  497.t 
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action  at  law,  or  suit  in  equity,  on  his  policy,  until  the  matters  in 
dispute  should  have  been  referred  to,  and  decided  by,  arbitrators,  &c. ; 
and  then  only  for  such  sum  as  the  said  arbitrators  should  award :" 
and  the  obtaining  the  decision  of  such  arbitrators  was  declared  a  con- 
dition precedent  to  the  maintaining  of  an  action ;  it  was  held  that 
these  conditions  were  lawful,  and  that  (even  should  the  diflference 
relate  *to  other  matters  than  those  of  mere  amount)  till  an  r^i^no 
.award  was  made  no  action  was  maintainable.  But  the  words  ^ 
here  are  not  so  strong.  The  Company  undertake,  where  the  accident 
does  not  occasion  the  death  of  the  assured,  **  to  pay  such  sum  by  way 
of  compensation  as  shall  appear  just  and  reasonable,  and  in  propor- 
tion to  the  injury  received ;"  and  it  then  merely  provides,  "  such  sum 
to  be  ascertained  in  case  of  dispute  or  difference  in  manner  provided 
by  the  stipulations  and  conditions  endorsed,"  L  e.,  by  reference  to 
arbitration. 

J.  Brovm  (having  been  informed  by  the  Court  that  they  considered 
the  fifth  plea  good). — In  construing  this  policy,  the  intention  of  the 
parties  is  the  thing  to  be  ascertained.  A  condition  precedent  does 
not  require  any  particular  words  for  its  creation :  Pordage  v.  Cole,  1 
Wms.  Saund.  319  1.  6th  ed.;  Poole  v.  Hill,  6  M.  &  W.  835.t  In 
Hotham  v.  The  East  India  Company,  1  T.  E.  688,  645,  Ashhurst,  J., 
in  delivering  the  judgment  of  the  Court,  says,  '*  There  are  no  precise 
technical  words  required  in  a  deed  to  make  a  stipulation  a  condition 
precedent  or  subsequerU ;  neither  doth  it  depend  on  the  circumstance, 
whether  the  clause  is  placed  prior  or»posterior  in  the  deed,  so  that  it 
operates  as  a  proviso  or  covenant.  For  the  same  words  have  been 
construed  to  operate  as  either — ^the  one  or  the  other,  according  to  the 
nature  of  the  transaction."  The  design  of  the  clause  on  which  the 
fourth  plea  is  founded  was  to  protect  the  Company  from  being  im- 
posed upon  by  false  representations  as  to  the  existence  or  extent  of 
accidents.  In  Worsley  v.  Wood,  in  error,  6  T.  R.  710,  which  was  an 
action  on  a  policy  of  insurance  against  fire,  in  the  proposals  of  an 
insurance  ♦Company  which  were  to  be  considered  part  of  the  r^i^ao 
policy,  it  was  stipulated  that  persons  insured  should  forthwith  ^ 
give  notice  of  the  loss,  deliver  in  an  account,  &c.,  and  procure  a 
certificate  of  the  minister  and  churchwardens,  some  reputable  house- 
holders of  the  parish,  importing  tLat  they  knew  the  character  and 
circumstances  of  the  assured,  and  knew  or  believed  that  he  had  sus- 
tained the  loss  through  misfortune  and  without  fraud;  and  it  was 
held  that  the  procuring  such  a  certificate  was  a  condition  precedent 
to  the  right  of  the  assured  to  recover.  [Wightman,  J. — ^That  case 
is  different.  There  the  reference  was  to  a  third  party.]  Brown  v. 
Overbury,  11  Exch.  715,t  was  an  action  against  the  treasurer  of  a 
steeple  chase  te  recover  the  amount  of  the  stakes,  which  the  plaintiff 
alleged  were  won  by  his  horse :  according  to  the  articles,  any  dispute 
as  to  the  race  was  to  be  decided  by  the  stewards :  a  dispute  having 
arisen,  it  was  held  that  the  plaintiff  could  not  recover  unless  he 
showed  that  he  either  had  obtained  or  was  unable  to  obtain  a  decision 
from  the  stewards.  In  arrangements  with  railway  Companies  it  is 
common  to  agree  that  all  matters  in  dispute  shall  be  determined  by 
the  certificate  of  an  engineer.  [Crompton,  J. — There  the  engineer 
is  in  effect  the  servant  of  both  parties.]     The  object  of  the  replica- 
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tion  is  to  take  from  the  directors  the  right  given  them  by  the  policy 
of  determining  the  existence  and  nature  of  a  supposed  accident,  and 
transfer  it  to  a  jury.  [WiaHTMAN,  J. — Suppose  the  directors  were 
to  require  the  claimant  to  furnish  evidence  as  to  the  state  of  the 
weather,  or  something  sijpilar.]  That  would  not  be  germane  to  the 
subject-matter.  [Crompton,  J. — ^It  never  could  have  been  intended 
*7941   ^  ^^^  directors  the  right  to  act  capriciously.]     *The 

^  directors  act  under  the  control  of  public,  opinion,  for  it  is 
most  injurious  to  Companies  of  this  kind  to  bring  disputed  cases 
before  the  world.  Besides,  juries  may  be  capricious  as  well  as 
directors.  [Wightman,  J. — Perhaps  so.  But  we  cannot  assume 
that  they  will  be.  Blackbubn,  J. — If  the  directors  are  to  settle  all 
questions  between  the  Company  and  parties  claiming  compensation, 
what  is  the  use  of  the  clause  providing  for  arbitration  ?]  That  clause 
is  only  applicable  when  the  question  is  one  of  disputed  amount. 

Wightman,  J.— The  question  in  this  case  is,  what  effect  is  to  be 
given  to  a  clause  in  a  deed  of  settlement,  which  is  incorporated  by 
one  of  the  terms  of  the  policy  in  the  policy  itself,  "  that  before  payment 
of  the  sum  insured  by  any  policy,  proof  satisfactory  to  the  directors 
of  the  Company  should  be  furnished  by  the  claimant  of  the  death  or 
accident."  And  then  there  is  this  addition,  "together  with  such 
further  evidence  or  information,  if  any,  as  the  said  directors  shall 
think  necessary  to  establish  that  claim." 

Now  it  is  said  that,  by  virtue  of  this  clause,  the  directors  have  the 
power,  if  they  please,  wholly  to  withhold  payment  by  capriciously, 
as  asserted  in  the  replication,  and  without  any  reasonable  ground 
whatsoever,  requiring  further  evidence  perfectly  immaterial  to  the 
matter  in  dispute.  The  question  is  whether,  giving  a  reasonable 
construction  to  the  intention  of  the  parties  when  the  clause  was  intro- 
duced by  reference  into  the  policy,  it  can  be  understood  that  the 
assured  did  agree  that,  upon  any  ground  whatsoever,  capriciously  or 
otherwise,  which  the  directors,  who  are  the  parties  to  the  suit,  might 
*7951  *^^^^  ^*  ^  ^rge,  their  decision  should  be  binding?  The  ^clause 
^  must  receive  a  reasonable  construction,  and  the  parties  must 
be  taken  to  have  had  in  view  any  further  evidence  which  the  directors 
might  reasonably  require;  such  a  construction  would  fulfil  all  the 
terms  of  that  clause. 

We  have  been  referred  to  cases  in  which  parties  have  agreed  to  refer 
the  matter  in  dispute  to  the  cortificate  of  an  arbitrator,  that  is  to  say, 
that  no  payment  should  be  enforced  by  one  against  the  other  until  a 
certificate  was  given  that  the  work  which  was  the  subject-matter  of 
the  proceeding  had  been  completed ;  but  in  such  a  case  the  reference 
is  to  a  third  person,  and  not  as  here  to  one  of  the  parties ;  and  the 
effect  of  the  clause,  if  it  had  the  extensive  construction  contended  for 
by  Mr.  Browne  would  be  that  the  directors  might  always  refuse  to  pay, 
however  improper  or  unreasonable  such  refusal  might  be,  if  they 
thought  it  inconvenient  for  the  Society  to  do  so.  It  seems  to  me  that 
a  reasonable  construction  must  be  given  to  this  clause;  and  I  cannot 
but  think  that  there  is  a  good  deal  of  weight  in  the  observation  that 
it  is  rather  a  clause  directory  as  between  the  shareholders  and  directors 
of  the  Company,  that  the  latter  shall  take  care  that  sufficient-  evidence 
be  brought  before  them,  than  a  clause  amounting  to  a  condition  pre- 
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cedent  to  the  right  of  the  assured  to  recover  that  the  assured  must 
adduce  such  evidence  as  the  directors  might  require,  though  without 
any  reasonable  ground,  and  which  the  assured  might  be  wholly  unable 
to  produce.  I  cannot  put  such  a  construction  upon  the  deed  as  that. 
It  only  requires  the  introduction  of  the  word  "reasonable,"  and  that 
I  say  must  be  implied,  to  remove  the  difficulty.  The  replication  raises 
the  point  that  the  directors  have  required  something  which  is  unrea- 
sonable, and  that  they  *have  acted  capriciously,  and  have  acted  t+itqa 
therefore  in  a  manner  which  disentitles  them  to  set  up  such  an  L 
answer  as  that  which  they  have  done.  It  is  admitted  that  the  assured 
might  be  required  to  produce  a  reasonable  amount  of  evidence :  but 
it  is  contended  that  the  directors  have  no  right  to  refuse,  as  the  de- 
fendants admit  by  their  demurrer  that  they  have  done,  from  capricious 
or  unreasonable  motives,  to  be  satisfied  with  such  evidence.  It  seems 
to  me  that  that  is  an  answer;  that,  by  pointing  out  that  they  unrea- 
sonably and  capriciously  required  evidence  which  was  not  necessary 
to  satisfy  them  on  any  reasonable  view  of  the  case,  it  is  shown  that 
they  acted  in  contravention  of  what  appears  to  me  the  proper  and 
reasonable  construction  to  be  given  to  this  clause.  I  therefore  think 
that  the  fourth  plea  is  bad,  and  the  replication  good.  If  it  be  neces- 
sary to  give  an  answer  to  the  plea,  it  is  answered  by  the  replication. 

With  respect  to  the  fifth  plea,  it  seems  to  me  that  the  reference 
clause,  as  to  the  amount  if  disputed,  is  made  a  condition  precedent  to 
bringing  an  action,  and  I  cannot  read  it  otherwise.  The  clause  in  the 
policy  is  that  they  "should  pay  such  sum  by  way  of  compensation  as 
should  appear  just  and  reasonable."  If  the  clause  had  stopped  there 
no  doubt  there  would  have  been  no  difficulty ;  but  it  goes  on  to  say 
"  and  in  proportion  to  the  injury  received  such  sum  to  be  ascertained 
in  case  of  difference  or  dispute  in  manner  provided  by  the  stipulations 
and  conditions  endorsed  thereon,"  which  is  by  reference  to  a  gentle- 
man who  is  to  be  named  in  a  specified  manner.  Now  there  is  clearly 
a  difference  and  a  dispute  in  the  present  case  to  which,  as  it  seems  to 
me,  the  reference  clause  applies,  and  makes  it  a  condition  precedent 
to  the  right  to  bring  an  action  that  the  sum  shall  first  be  ascertained 
in  the  manner  pointed  out. 

*0n  these  grounds  the  judgment  should  be  for  the  plaintiff   r#7Q7 
in  respect  to  the  fourth  plea,  and  for  the  defendants  in  respect  *- 
to  the  fifth  plea. 

Crompton,  J. — The  real  question  in  all  cases  of  this  nature  is  that 
stated  by  Ashurst,  J.,  in  Hotham  v.  The  East  India  Company,  1  T. 
R.  638,  645 — what  was  the  intention  of  the  parties  ?  Now  I  cannot 
conceive  that  any  Company  would  put  before  a  person  desirous  of 
effecting  an  insurance  with  them  a  stipulation  that,  in  order  to  establish 
the  occurrence  of  an  accident  insured  against,  their  own  directors 
might  require  any  evidence,  however  chimerical,  capricious,  and  unjust 
the  asking  for  it  might  be.  The  putting  such  a  construction  on  a 
stipulation  like  this  is  opposed  to  the  general  rule,  that  when  it  is 
agreed  that  an  act  is  to  be  done  to  the  satisfaction  of  a  party  it  must 
be  understood  to  mean  reasonably  to  his  satisfaction.  The  cases  where 
it  is  agreed  between  two  parties  that  a  disputed  matter  shall  be  deter- 
mined by  the  certificate  of  a  third  person  differ  from  the  present,  for 
there  the  act  is  to  be  done  by  a  third  person,  whereas  here  it  is  to  be 
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done  by  one  of  the  parties.  The  language  of  Tindal,  C.  J.,  in  D&ll- 
man  v.  King,  4  Bing.  N.  C.  105  (E.  C.  L.  R.  vol.  33),  is  very  important 
where  he  says  that  stipulations  in  a  contract  going  to  the  destruction 
of  the  contract  are  inoperative. 

I  do  not  however  say  that  this  fourth  plea  may  not  be  good,  but 
then  comes  the  replication,  that,  in  the  exercise  of  the  power  con- 
ferred on  them,  the  directors  acted  in  an  unreasonable  and  capricious 
manner.  Perhaps  the  question  could  have  been  raised  under  a  general 
traverse  of  the  plea,  and  the  jury  might  say  that  this  stipulation, 
*7Q81  ^'^^^rstood  in  the  above  sense,  is  so  unreasonable  that  *no  one 
-'  could  suppose  it  was  ever  intended  to  be  so  understood.  I 
think,  however,  that  the  sounder  construction  of  the  document  is  to 
hold  that  what  is  stated  in  the  replication  to  have  been  done  by  the 
defendants,  never  could  have  been  intended;  and,  consequently,  the 
plaintiff  is  entitled  to  judgment  on  the  demurrer  to  the  replication. 

Then  as  to  the  fifth  plea.  I  think  this  case  comes  within  the  prin- 
ciple of  Scott  V.  Avery,  6  H.  L.  Ca.  811.(a)  In  that  case  some  of  the 
Judges  thought,  and  the  Court  of  Exchequer  held,  that  parties  must 
not  be  permitted  by  their  agreement  to  withdraw  cases  from  the  juris- 
diction of  the  Courts  of  justice.  But  I  think  we  may  construe  the 
having  the  amount  determined  by  a  third  party  as  part  of  the  cause 
of  action ;  and  a  great  Judge,  Mr.  Justice  Maule,  was  of  this  opinion.(6) 
It  is  said,  that  the  words  of  the  contract  in  Scott  v.  Avery  are  stronger 
than  those  before  us ;  and  they  are  so  in  some  respects.  Here  is  a 
contract  that  in  an  event  specified  the  Company  will  "  pay  such  sum 
by  way  of  compensation  as  should  appear  just  and  reasonable,  and  in 
proportion  to  the  injury  received,  such  sum  to  be  ascertained,  in  case 
of  difference  or  dispute,  in  manner  provided  by  the  stipulations  and 
conditions  endorsed  thereon."  It  is  said  we  must  construe  this  as  two 
sentences,  and  stop  at  the  words  "  injury  received."  But  "  such  sum" 
must  have  a  word  to  govern  it,  and  it  evidently  means  such  sum  as 
shall  be  ascertained. 

Blackurn,  J. — I  agree  with  the  rest  of  thje  Court. 
*7991  ^"^  think  the  fourth  plea  is  bad ;  and,  if  it  even  were  good,  it 
•J  is  answered  by  the  replication.  I  quite  admit  that  parties  may 
make  what  they  please  a  condition  precedent,  but  it  must  be  shown 
that  they  so  intended.  Here  the  stipulation  is  the  language  of  one 
party,  the  Company,  and  "verba  fortius  accipiuntur  contra  profe- 
rentem." No  doubt  they  might  have  stipulated  that  no  money  should 
be  payable  under  a  policy  unless  the  directors  obtained  any  evidence 
they  chose  to  ask  for,  but  it  w©uld  require  very  distinct  language,  and 
much  stronger  than  any  used  here,  to  show  that  the  parties  so  intended. 
Here  also  is  an  express  provision  for  reference  to  arbitration,  which 
would  be  quite  idle  if  there  were  a  general  clause  compelling  the  party 
injured  to  furnish  any  evidence  the  directors  should  require.  But  I 
think  the  plaintiff's  counsel  right  in  saying  that  that  stipulation  was 
only  introduced  with  reference  to  the  duty  of  the  directors  towards  the 
Company,  i.  e.,  that  the  directors  were  not  to  settle  a  claim  against 
the  Company  until  they  had  got  proper  evidence.  That  is  right  in 
itself,  but  I  do  not  understand  the  sixth  condition  endorsed  on  the 

(a)  On  error  from  the  Exchequer  Chamber,  8  Bzoh.  487,  497.t 
{b)  See  8  Ezch.  497,  498,  499.t 
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policy  to  incorporate  as  part  of  tlie  bargain  such  clauses  in  the  deed 
518  refer  to  the  duties  of  the  directors  and  shareholders  towards  each 
other. 

As  to  the  fifth  plea,  I  quite  agree  that  the  parties  have  used  suffi- 
cient words  to  make  the  reference  to  arbitration  a  condition  precedent. 
Judgment  for  the  plaintiff  on  the  fourth  plea,  and  for  the  de- 
fendants on  the  fifth. 


In  the  earlier  decisions  it  was  laid 
down  as  an  absolute  and  unquaMed 
rule  of  law,  that  a  mere  agreement  to 
refer  disputes  arising  out  of  a  particular 
contract  to  arbitration,  was  no  bar  to 
an  action  ;  for  it  was  said  such  an 
agreement  was  contrary  to  public  poli- 
cy, as  tending  to  oust  the  jurisdiction 
of  the  court:  Alleprre  v.  Maryland  Ins. 
Co.,  6  Harr.  &  Johns.  408;  Randal  v. 
Delaware  and  Chesapeake  Canal  Co.,  1 
Harrington  234;  Gray  v,  Wilson,  4 
Watts  &  Serg.  39 ;  Stone  v,  Dennis,  3 
Porter  231 ;  Peters  v.  Craig,  6  Dana 
307;  Tobey  v.  County  of  Bristol,  3 
Story  800;  Haggart  v.  Morgan,  4 
Sandf.  S.  C.  198 ;  Leonard  v.  House, 
15  Geo.  473;  Davis  v.  Maxwell,  27 
Id.  368 ;  Snodgrass  v.  Gavitt,  28  Penn. 
St.  221;  Smith  v.  Boston,  Concord, 
and  Montreal  Railroad,  36  N.  H.  487; 
Gray  i;.  Hartford  Fire  Insurance  Co.,  1 
Blatch.  C.  C.  280.  It  is  not  necessary 
to  attribute,  as  has  been  sometimes 
done,  to  the  judges  by  whom  this  rule 
was  first  established,  any  selfish  motive, 
such  as  a  love  of  power,  or  a  fear  of 
losing  the  emoluments  of  office.  The 
rule  had  within  certain  limits  a  sound 
basis.  It  is  ncft  wise  or  right  in  gei^- 
ral  to  sanction  contracts  by  which  men 
through  ignorance,  folly,  or  pressure, 
deprive  themselves  of  the  protection 
which  the  law  affords  them.  On  the 
whole  it  is  better  to  guarantee  that 
protection  to  all,  though  some  at  times 
may  not  understand  its  importance. 
Still  in  modern  times,  the  expense  and 
loss  of  time  always  incident  to  litigation, 
and  in  certain  classes  of  cases  the  known 
prejudices  of  juries,  constantly  induce 


persons  to  propose  and  assent  to  agree- 
ments for  reference  of  possible  disputes 
to  arbitration.  This,  when  the  parties 
Stand  on  equal  terms,  is  reasonable  in  it- 
self, and  leaves  it  still  open  to  the  courts 
to  decide  whether  any  particular  case 
falls  within  the  agreement ;  to  compel 
or  dispense  with  a  reference  when  it  is 
wrongfully  refused  or  evaded  by  one  of 
the  parties ;  and  to  enforce  the  award 
when  properly  made.'  And  when  the 
parties  do  not  stand  on  equal  terms,  the 
aid  of  a  Court  of  Equity  can  always  be 
had,  as  in  any  other  case  of  contract. 
The  tendency  of  th6  more  recent  deci- 
sions is  therefore  to  give  effect  to  such 
agreements,  under  the  qualifications 
just  suggested ;  at  least  where  the  re- 
ference is  expressly  made  a  condition 
precedent  to  the  right  to  sue.  See 
Fenlon  v.  Monongahela  Nav.  Co.,  4 
Watts  &  Serg.  206;  Faunce  v.  Burke, 
16  Penn.  St.  469;  Snodgrass  v.  Gavitt, 
28  Id.  221;  Lauman  v.  Young,  31  Id. 
309 ;  Smith  v.  Boston,  &c.,  Eailroad, 
36  N.  H.  387 ;  Condon  v.  South  Side 
Eailroad,  14  Gratt.  314 ;  Baltimore  & 
Ohio  Railroad  v.  Polly,  Id.  460;  United 
States  17.  Eobeson,  9  Pelers  327;  Cobb 
V,  N.  £.  Mutual,  &o.,  Ins.  Co.,  6  Gray 
204 ;  McCahan  v.  Beany,  33  Penn. 
St.  535;  Davis  v.  Forshee,  34  Alab. 
107.  Perhaps,  indeed,  when  the  mod- 
em theory  on  the  subject  corned  to  bo 
fully  worked  out,  it  will  not  be  consi- 
dered necessary  that  the  agreement  t«f 
refer  should  be  put  in  the  strict  techni- 
cal form  of  a  "  condition  precedent," 
but  the  real  intention  of  the  parties 
will  be  rather  considered. 
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*800]  *IN  THE  EXCHEQUER  CHAMBER. 

POTTER  V.  FAULKNER.    Nov.  27. 

Matter. — Negligence  ofeervant — Person  volunteering  aanttance. 

While  the  defendftnt'^  portera  were  lowering  bales  of  ootton  from  the  dofendaof  b  warehoaae, 
and  his  oarter  web  receiving  them  into  his  lorry,  the  plaintiff,  who  was  waiting  with  a  lorry  to 
reoeive  a  load  of  cotton  for  his  master,  at  the  request  of  the  defendant's  carter  assisted  him, 
and,  in  oonseqaenoe  of  the  negligence  of  the  defendant's  porters,  a  hale  of  cotton  fell  upon 
and  injured  him.  There  was  no  negligence  or  want  of  reasonable  care  on  the  part  of  the 
plaintiff  or  of  the  defendant's  carter.    Held,  that  the  defendant  was  not  liable  to  an  actios. 

Degg  V,  The  Midland  Railway  Company,  1  H.  A  N.  773, f  affirmed. 

Special  case  stated,  without  pleadings,  by  order  of  the  Court  of 
Queen's  Bench,  and  by  consent  of  the  parties. 

The  action  was  brought  to  recover  damages  for  an  injury  suffered 
by  the  plaintiff  by  reason  of  the  alleged  negligence  of  the  servants  of 
the  defendant.  The  plaintiff  was  a  carter  in  the  employ  of  Mr.  John 
Davies,  a  master  carter.  The  defendant  was  a  carrier,  having  a  ware- 
house at  Old  Quay  Wharf,  Liverpool. 

In  December,  1858,  in  pursuance  of  orders  from  his  master  John 
Davies,  the  plaintiff  went  with  a  lorry  to  the  defendant's  warehouse  to 
receive  therefrom,  on  behalf  of  his  master,  a  load  of  cotton  bales.  On 
his  arrival  at  the  warehouse,  he  found  two  lorries  there  before  him, 
one  in  the  act  of  being  loaded  with  cotton  from  the  defendant's  ware- 
house, and  the  other  waiting  its  turn  to  be  so  loaded.  After  the  first 
of  these  lorries  had  been  loaded,  and  had  gone  away,  the  second  of  them 
*80n  ^^^^  ^^  place-  *upon  a  piece  of  ground  occupied  by  the  defend- 
J  ant,  and  lying  between  his  warehouse  and  the  public  street, 
but  not  being  part  of  such  street.  This  lorry  was  being  loaded  when 
the  accident  happened  which  is  hereafter  described.  It  belonged  to 
the  defendant,  and  the  carter  in  charge  of  it  was  one  of  his  servants. 

The  course  of  business  as  to  loading  was  as  follows : — Each  lorry 
was  in  succession  brought  to  the  place  above  mentioned  to  be  loaded. 
The  defendant's  porters  brought  the  bales  of  cotton  to  the  door  of 
the  warehouse,  which  was  higher  than  the  lorry,  placed  them  in  slings, 
and  lowered  them  to  the  level  of  the  lorry,  where  they  were  taken 
hold  of  by  the  carter  in  charge  thereof,  and  by  him  drawn  over  the 
lorry,  taken  out  of  the  slings,  and  packed  on  the  lorry.  A  crane  is 
made  use  of  for  this  purpose,  and  by  a  chain  attached  to  it  the 
cotton  is  lowered.  The  lorry  which  was  being  loaded  at  the  time  of 
the  accident  was  the  property  of  the  defendant,  and  the  parties  above 
and  the  carter  below  were  his  servants,  of  which  the  plaintiff,  before 
the  accident,  had  notice.  The  carter  of  the  defendant's  lorry,  which 
was  being  loaded  in  the  manner  before  mentioned,  requested  the 
plaintiff,  who  was  waiting  with  his  master's  lorry  for  his  turn,  to^help 
nim  to  move  into  their  proper  places  in  his  cart  the  bales  which  were 
being  lowered  for  him.  The  plaintiff  thereupon  got  upon  the  defend- 
ant's lorry,  and  was  assisting  him  when  the  accident  happened. 
Whilst  the  plaintiff  and  the  defendant's  carter  were  moving  a  bale 
of  cotton  to  its  proper  place  on  the  defendant's  lorry,  another  bale, 
which  was  being  made  ready  by  the  defendant's  porters  in  the  ware- 
house, to  be  lowered  on  the  plaintiff's  lorry  when  it  should  in  its  turn 
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come  under  the  door  of  the  warehouse,  through  the  *negli-    r*oA2 
gence  of  those  porters,  fell  from  the  warehouse,  and  struck   '- 
and  injured  the  plaintiflF.     There  was  no  negligence  or  want  of  rea- 
sonable care  on  the  part  of  the  plaintiff  or  of  the  defendant's  carter. 

The  question  for  the  opinion  of  the  court  was,  whether  on  a  trial 
in  this  suit,  upon  proof  of  the  above  facts,  a  jury  would  be  entitled 
to  give  damages  to  the  plaintiff,  or,  whether  the  Judge  would  be  bound 
to  nonsuit  the  plaintiff,  or  direct  the  jury  to  find  a  verdict  for  the  de- 
fendant. 

If  the  Court  should  be  of  opinion  that  the  jury  might  give  dam- 
ages to  the  plaintiff,  and  that  the  Judge  was  not  bound  to  nonsuit  the 
plaintiff,  or  direct  the  jury  to  find  for  the  defendant,  it  was  agreed 
between  the  parties  that  the  defendant  should  pay  to  the  plaintiff 
1501,  and  taxed  costs;  but  if  the  Court  should  be  of  a  contrary 
opinion,  the  plaintiff  should  pay  to  the  defendant  taxed  costs :  and 
judgment  to  be  entered  accordingly. 

In  Easter  Term,  1860,  the  Court  of  Queen's  Bench  (Cockburn, 
C.  J.,  Crompton,  Hill,  and  Blackburn,  Js.),  without  hearing  any  argu- 
ment, were  of  opinion,  on  the  authority  of  Degg  v.  The  Midland  Rail- 
way Company,  1  H.  &  N.  773,t  that/  upon  proof  of  the  above  facts, 
the  Judge  at  the  trial  would  be  bound  to  nonsuit  the  plaintiff,  or  to 
direct  the  jury  to  find  a  verdict  for  th^  defendant,  but  suggested  that 
the  case  should  be  taken  to  a  Court  of  error. 

Judgment  having  been  accordingly  entered  for  the  defendant,  the 
plaintiff  brought  error.  The  case  was  argued  (November  26th),  be- 
fore Erie,  C.  J.,  Byles  and  Keating,  Js.,  and  Channell  and  Wilde, 
Bs.,  by 

Brett,  for  the  plaintiff. — A  master  is  clearly  liable  to  *his  r»oAQ 
servant  for  his  own  negligence :  Roberts  v.  Smith,  2  H.  &  N.  ^ 
218,t  in  Exchequer  Chamber.  The  fact  of  the  plaintiff  having  vol- 
unteered, under  the  circumstances,  to  assist  the  carter,  who  was  the 
servant  of  the  defendant,  does  not  absolve  the  defendant  from  being 
liable  for  the  negligence  of  his  servants  by  which  the  injury  to  the 
plaintiff  was  caused.  The  maxim,  Qui  facit  per  alium,  facit  per  se, 
is  the  foundation  of  the  liability  of  a  master  for  the  consequences  of 
his  servant's  negligence :  5  Bac.  Abr.  Master  and  Servant,  K.,  p.  366, 
7th  ed. ;  Lane  v.  Sir  Robert  Cotton,  12  Mod.  472,  488,  489,  per  Holt, 
C.  J. ;  note  to  Weyland  v.  Elkins,  Holt,  N.  P.  C.  227,  229  (E.  0.  L. 
R.  vol.  3);  Sadler  v.  Henlock,  4  E.  &  B.  570,  578  (E.  C.  L.  R.  vol.  82), 
per  Oromptoif  J. ;  which  maxim  would  make  a  master  liable  to  his 
servant  for  the  negligence  of  his  fellow-servant,  because  it  makes 
him  as  liable  for  the  act  of  the  negligent  servant  as  if  it  were  his 
own  act. 

It  has,  indeed,  been  held  that  a  master  is  not  liable  to  his  servant 
for  injury  occasioned  by  the  negligence  of  a  fellow-servant  in  the 
course  of  their  common  employment,  provided  the  latter  be  a  person 
of  competent  care  and  skill.  One  of  the  grounds,  however,  on  which 
this  exception  has  been  rested  is,  that  a  servant  has  the  means  of 
knowledge  whether  his  fellow-servants  are  negligent  or  not,  and  it  is 
at  his  option  to  leave  the  service.  [He  referred  to  the  judgment  of 
Lord  Cran worth,  C,  in  Bartonshill  Coal  Company,  apps.,  Reid,  resp.. 
3  Macq.  266,  284,  and  the  judgment  of  the  Court  oi  Exchequer  in 
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Priestley  v.  Fowler,  3  M.  A;  W.  1,  6,  7.t]  But  the  accident  might 
occur  on  the  first  day  of  the  service,  before  the  servant  had.  any  op- 
portunity of  knowing  the  character  of  his  fellow-scEvants,  though,  if 
*8041  work  were  continued  *for  several  days,  the  means  of  such 

J  knowledge  would  be  aflForded.  And  this  ground  of  exception 
would  apply  to  persons  engaged  in  a  common  work,  though  not  in  a 
common  service ;  yet  in  that  case  it  has  been  held  that  the  injured 
person  may  recover  against  the  master  for  the  negligence  of  his  ser- 
vants: Abraham  v.  Reynolds,  5  H.  &  N.  148.t  Another  ground 
assigned  for  this  exception  is,  that  there  is  an  implied  contract  that 
the  servant  will  not  hold  the  master  liable  for  an  injury  caused  by  the 
negligence  of  a  fellow-servant.  Alderson,  B.,  in  delivering  the  judg- 
ment of  the  Court  in  Hutchinson  v.  The  York,  Newcastle,  and  Ber- 
wick Railway  Company,  5  Exch.  343,  362,t  said :  "  A  servant,  when 
he  engages  to  serve  a  master,  undertakes,  as  between  him  and  hiB 
master,  to  run  all  the  ordinary  risks  of  the  service,  and  this  includes 
the  risk  of  negligence  on  the  part  of  a  fellow-servant,  whenever  he 
is  acting  in  the  discharge  of  his  duty  as  servant  of  him  who  is  the 
common  master  of  both."  And  in  Bartonshill  Coal  Company,  apps., 
Reid,  resp.,  Lord  Cran worth,  C,  said:  **  When  several  workmen  en- 
gage to  serve  a  master  in  a  common  work,  they  know,  or  ought  to 
know,  the  risks  to  which  theyj^re  exposing  themselves,  including  the 
risks  of  carelessness  against  which  their  employer  cannot  secure  them, 
and  they  must  be  supposed  to  contract  with  reference  to  such  riska'' 
But  neither  of  the  grounds  for  this  exception  applies  to  the  case 
of  a  person  ojBTering  his  services :  he  has  no  means  of  knowing  the 
competency  of  the  servants  employed ;  and  he  cannot  be  supposed  to 
have  contracted  on  the  terms  that  he  would  run  the  risk  of  their 
*8057  incompetency,  because  there  is  no  contract  by  him,  *nor  bad 
J  the  servants  of  the  employer  any  authority  to  make  one  with 
him.  The  maxim  Volenti  non  fit  injuria  d^es  not  apply,  because  the 
volunteer  does  not  consent  to  undergo  the  risk  of  the  n^Iigence  of 
other  persons.  A  person  who  is  a  trespasser  may  maintain  an  action 
for  injury  caused  by  the  negligence  or^wrcMigful  act  of  another,  as, 
by  setting  a  spring  gun  on  his  land :  Bird  m  Holbrook,  4  Bing.  628 
,  (E.  C.  L.  R.  vol.  13).  [Erlb,  C.  J.— The  law  of  England,  in  its  care 
for  human  life,  requires  consummate  caution  in  the  person  who  deals 
with  dangerous  weapons.  You  may  put  aside  that  class  of  cases.]  It 
must  be  contended  by  the  defendant  that  it  is  less  incumbent  on  the 
master  to  take  care  of  a  person  whom  his  servant  ask;#to  assist  him 
than  of  other  persons.  [Byles,  J. — Suppose  the  plaintiflF.  had  been 
guilty  of  negligence  in  moving  one  of  the  bales  of  cotton,  and  by 
that  negligence  a  passer-by  had  been  injured,  and  brought  his  action 
against  the  defenaant.]  The  defendant  would  have  said,  "  I  never 
employed  him,  and  my  servant  had  no  authority  to  employ  him." 
Degg  V,  The  Midland  Railway  Company,  1  H.  &  N.  773,t  attempts  to 
set  up  a  distinct  exception  to  the  maxim  Qui  facit  per  alium,  facit  per 
se,  because  it  admits  that,  if  the  negligence  had  been  the  act  of  the 
master,  he  would  have  been  liable ;  and  the  reasoning  and  the  instances 
given  in  the  judgment  do  not  apply  to  a  volunt^r  as  distinguished 
from  a  trespasser.  [Channell,  B. — Those  observations  were  made 
to  meet  the  arguments  at  the  bar,  not  as  the  grounds  of  the  judgment] 
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AspinaU,  for  the  defendant  (November  27th),  was  not  called  upon. 

*Erlb,  C.  J.,  delivered  the  judgment  of  the  Court.  r*806 

The  plaintiff  had  been  injured  by  the  fall  of  a  bale  of  cotton,  '- 
in  the  course  of  removing  cotton  from  the  warehouse  of  the  defendant. 
Some  of  the  servants  of  the  defendant  were  employed  in  lowering  the 
bales  of  cotton  from  the  warehouse,  and  another  of  his  servants  was 
stationed  below  to  receive  them  into  the  defendant's  cart.  The  plain- 
tiff' intervened  to  assist  the  servant  who  was  in  the  cart,  and,  so  far 
as  the  master  was  concerned,  was  a  volunteer  upon  the  occasion,  and 
was  injured  by  what  was  found  to  be  negligence  in  the  defendant's 
servants  in  the  warehouse.  The  question  is.  Can  the  plaintiff",  under 
the  circumstances,  sue  the  master  for  the  negligence  of  his  servants  ? 

This  is  the  case  of  one  who  volunteers  to  associate  himself  with  | 
the  defendant's  servant  in  the  performance  of  his  work,  and  that  with- 
out the  consent  or  even  the  knowledge  of  the  master.     Such  A  one  11 
cannot  stand  in  a  better  position  than  those  with  whom  he  associates  | 
himself  in  respect   of  their  master's  liability:   he  can  impose  no  I 
greater  obligation  upon  the  master  than  that  to  which  he  was  subject/ 
in  respect  of  a  servant  in  his  actual  employ.    And  it  is  clear  law  that  j 
the  master  would  not  have  been  liable  if  the  servant  below  had  been 
injured  by  the  negligence  of  the  servants  above.     As  between  mas- 
ter and  servant  the  duty  of  the  master  is  to  take  due  care  to  employ 
other  servants  of  competent  skill  and  ordinary  carefulness :  when  he 
has  done  that  he  has"dtme  his  duty  as  between  himself  and  his  ser- 
vants ;  and  we  are  of  opinion  that  the  liability  contended  for  by  the  \ 
plaintiff  does  not  attach  to  an  employer.  » 

We  have  considered  the  case  of  Degg  v.  The  Midland  *Rail-   r*QAiT 
way  Company,  1  H.  &  N.  778,t  and  we  are  of  opinion  that  it   '■ 
was  well  decided,  and  we  affirm  the  principle  of  that  judgment.    We 
therefore  affirm  the  judgment  of  the  Court  of  Queen's  Bench. 

Judgment  affirmed. 


fOLLY  V.  The  WIMBLEDON  and  DORKINa  Railway  Company. 

[Jum  16.  I860.] 

Railway  Company. — Lands  Clauses  Consolidation  Act,  1845,  s,  124. — Land  taken  by 
mistake. — Notice  of  claim. — Ejectment. 

By  the  Lands  Claases  Consolidation  Act,  1845,  8  A  9  Viot  o.  18,  s.  124,  if,  ailer  the  pro- 
moters of  the  undertaking  have  entered  npon  lands  which  they  are  anthorised  to  purchase, 
and  which  are  permanently  required,  any  par^  ahall  appear  to  he  entitled  to  any  interest  in 
or  charge  thereon  which  through  mistake  was  not  purchased,  then  the  promoters  shall  remain 
in  undisturbed  possession ;  provided  within  six  months  after  notice  of  the  interest  or  charge,  in 
case  the  same  is* not  disputed,  or,  in  case  the  same  shall  be  disputed,  then,  within  six  months 
after  the  right  thereto  shall  have  been  established  by  law^  they  pay  the  compensation  therein 
mentioned.  The  defendants,  a  railway  Company,  under  their  Act,  which  incorporated  the 
Lands  Clauses  Consolidation  Act,  1845,  8  A  9  VioL  c  18,  in  July,  1858,  entered  upon  lands  of 
which  the  mortgagor  had  been  in  possession ;  and  although  the  purchase-money  was  not  paid 
to  him,  the  parties  were  treating  for  arrangement,  and  the  entry  was  with  the  knowledge  and 
consent  of  the  mortgagor.  The  plainti#  was  mortgagee  in  fee  of  these  lands,  but  the  mort- 
gage was  not  known  by  the  defendants  to  exist  until  the  plaintiff's  attorney,  having  discovered 
the  entry  by  the  defendants,  sent  a  letter  in  August,  1859,  to  the  defendants'  attorney,  assert- 
ing the  plaintiff's  rights.    A  correspondence  ensued,  in  which  the  plaintiff  gave  no  information 
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of  his  title,  and  the  defondantB  did  not  dispute  his  title,  but  asked  for  a  short  delay  while  their 
legal  advisers  were  absent  from  London.  In  the  following  October  the  plaintiff  brought  ejeei- 
ment.  Held,  by  the  Court  of  Queen's  Benoh,  on  the  authority  of  The  Marquia  of  Salisbury 
V.  The  Great  Northern  Railway  Company,  5  C.  B.  N.  S.  174,  that  the  plaintiff  might  bring 
ejectment  to  establish  his  title,  though  execution  upon  the  judgment  would  be  stayed  for  six 
months.  Held,  by  the  Exchequer  Chamber  (reversing  the  judgment  of  the  Queen's  Bench), 
that  ejectment  could  not  be  maintained,  inasmuch  as,  the  title  not  being  in  dispute,  the  abore 
enactment  gave  the  defendants  a  right  of  possession  for  six  months  afUr  notice  of  the  plain- 
tiff's claim. 

Ejectment,  brought  the  25th  October,  1859,  to  recover  two  pieces 
*8081  ^^  land,  being  respectively  parts  *of  a  close  of  land  and  of  an 
-■  occupation  road,  at  Merton,  in  the  parish  of  Merton,  in  the 
county  of  Surrey. 

The  defendants  appeared  on  the  12th  November,  1859,  and  defended 
for  the  whole  of  the  said  premises. 

On^the  trial,  before  Wightman,  J.,  at  the  Surrey  Spring  Assizes,  in 
1860,  the  following  facts  and  circumstances  were  proved  or  admitted. 

The  plaintiff  was,  at  the  time  of  the  entry  by  the  defendants  into 
and  taking  possession  of  the  premises,  seised  in  fee  thereof,  subject  to 
a  mortgage-deed  and  all  rights  created  thereby. 

Upon  the  8th  July,  1840,  Edward  Rayne  (since  deceased)  was  the 
owner  in  fee  of  five  equal  undivided  sixth  parts  of  a  certain  farm  and 
estate,  called  the  West  Barnes  Farm,  of  which  farm  and  estate  the 
premises  were  parcel. 

Upon  the  8th  July,  1840,  Edward  Rayne  executed  a  deed  of  appoint- 
ment and  release,  whereby  he  mortgaged  the  said  five  undivided  sixth 
parts  to  the  plaintiff  John  JoUv  in  fee,  to  secure  the  repayment,  with 
interest,  of  a  loan  of  5000i,  advanced  to  him  by  the  plaintiff  This 
deed  gave  to  the  mortgagor  a  power  of  sale  and  a  power  of  entry  in 
default  of  payment  of  the  mortgage-money  or  interest.  And  it  also 
contained  the  following  provisoes : — 

"  Provided  always,  and  it  is  hereby  mutually  agreed  and  declared 
between  and  by  the  said  Edward  Rayne  and  the  said  John  Jolly  that 
in  case  default  shall  be  made  in  payment  of  the  said  sum  of  50002.,  or 
the  interest  thereof,  or  any  part  thereof,  respecfively,  contrary  to  the 
aforesaid  proviso  or  agreement  for  the  payment  of  the  same,  and  the 
true  intent  and  meaning  of  these  presents ;  then  and  in  such  case  the 
♦8091  ^^^^  Edward  Rayne,  from  the  *said  8th  January  next,  shall 
^  become  tenant  from  year  to  year  to  the  said  John  Jolly,  his 
heirs  or  assigns,  of  the  several  and  respective  parts  and  shares  respec- 
tively, hereby  apppinted,  released,  and  confirmed,  or  otherwise  assured 
or  intended  so  to  be,  of  and  in  the  said  farm,  messuage,  or  tenement 
and  farm-house,  fields,  closes,  lands,  hereditaments,  and  premises,  and 
of  and  in  the  appurtenances,  at  the  yearly  rent  of  2001,  payable  by 
two  half  yearly  payments,  on  the  8th  January  and  the  8th  July.  Pro- 
vided always  that  the  tenancy  hereby  created  shall  not  in  any  manner 
control,  restrain,  or  interfere  with  the  power  of  sale  or  other  the 
powers  hereinbefore  coatained,  but  shall  at  all  times  be  subject 
thereto,  and  to  any  exercise  thereof  respectively,  anything  hereinbefore 
contained  to  the  contrary  thereof  in  anywise  notwithstanding." 

The  mortgage-money  was  never  repaid,  and  the  mortgage  still  con- 
tinued in  force,  but  the  plaintiff  never  entered  into  possession  of  or 
exercised  the  power  of  sale  with  respect  to  the  mortgaged  property, 
or  any  part  thereof,  nor  did  he  at  any  time  before  the  commencement 
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of  the  action  give  to^  Edward  Bayne,  or  the  mortgagor  for  the  time 
being,  any  notice  for  determining  the  yearly  tenancy  (if  any)  created 
by  the  deed. 

Upon  the  4th  August,  1841,  by  an  agreement  made  between  all 
proper  parties,  it  was  agreed  that  the  farm  and  estate  should  be  divided 
and  partitioned  between  Edward  Eayne  and  the  owner  in  fee  of  the 
remaining  one  undivided  sixth  part,  and  thenceforward  the  mortgage 
applied  to  iStad  took  effect  as  to  the  s*hare  or  portion  appropriated  to 
Edward  Rayne  upon  such  partition.  The  premises  sought  to  be  re- 
covered were  parcel  of  this  share  or  portion. 

*TJpon  the  12th  May,  1847,  Edward  Rayne  died,  and  under  r*Qi  a 
his  will  his  three  sons  and  two  daughters  became  entitled  to  ^ 
the  estate  or  interest  of  the  mortgagor  in  the  last-mentioned  share  or 
portion,  and  they  and  Mrs.  Eayne,  the  widow  of  Edward  Rayne,  or 
some  of  them,  had  possession  of  and  occupied  the  same  accordingly. 

The  defendants  were  formed  and  constituted  a  Company,  by  and 
under  "  The  Wimbledon  and  Dorking  Railway  Act,  1857,"  with  which 
Act  "  The  Lands  Clauses  Consolidation  Act,  1845,"  8  &  9  Vict.  c.  18, 
and  "  The  Railways  Clauses  Consolidation  Act,  1845,"  8  &  9  Vict.  c. 
20,  were  incorporated.  By  the  2l8t  section  the  defendants  were  autho- 
rized, subject  to  the  provisions  of  that  Act,  to  make  and  maintain  the 
railway  as  therein  mentioned,  and  to  enter  upon,  take,  and  use  all  or 
any  of  the  lands  delineated  upon  the  deposited  plans,  and  described  in 
the  book  of  reference  as  might  be  necessary  for  those  purposes*  The 
defendants  shortly  after  their  incorporation  did  all  necessary  acts  re- 
quired by  the  16th  and  17th  sections  of  "  The  Lands  Clauses  Con- 
solidation Act,  1845,"  8  &  9  Vict,  c.  18. 

The  premises  sought  to  be  recovered  were  part  of  the  lands  de- 
lineated upon  the  deposited  plans  and  described  in  the  book  of  refer- 
ence, and  were  necessary  for  the  making  and  maintaining  of  the 
railway. 

The  entry  in  the  book  of  reference  with  respect  to  these  premises 
was  as  follows : — 


Nob. 

referring  to 

the  Plan. 

Deaoription  of 
Property. 

Names  of 

Owners  or 

reputed  Owners. 

Names  of  Lessees  or 
reputed  Lessees. 

Ooonpiers' 
Names. 

1 

Meadow 

Mary  Rayne 
Mary  Rayne 

In  hand 

7 

* 

In  hand. 

*And  the  name  of  the  plaintiff  had  never  been  inserted  in  the  r«oi  i 
book  of  reference  as  owner  or  occupier  of,  or  inserted  in,  the  *■ 
said  lands.  In  Juljr,  1858,  the  defendants  entered  upon  and  took  pos- 
session of  the  premises  for  the  purposes  of  their  railway.  This  entry 
and  taking  possession  by  them  was  with  the  full  knowledge  and  con- 
sent of  the  children  of  Edward  Rayne  and  of  Mrs.  Rayne,  who  were 
at  that  time  in  actual  possession  and  occupation,  but  the  plaintiff  had 
no  notice  or  knowledge  of  such  entry  and  taking  possession,  and  gave 
no  consent  thereto.  And  the  defendants,  without  the  knowledge  or 
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consent  of  the  plaintiff,  proceeded  to  construct  the  railway  and  works 
authorized  by  their  Act  of  Parliament,  and  completed  the  same  at 
some  time  previous  to  the  4th  April,  1869,  when  the  railway  was 
opened  for  traffic,  and  the  premises  have  ever  since  been  and  formed 
part  of  the  railway  of  the  defendants,  and  are  permanently  required 
for  the  purposes  of  the  special  Act. 

The  defendants  never  obtained  or  applied  for  any  conveyance  of 
the  premises  from  the  children  of  Edward  Bayne  and  Mary  Bayne, 
or  from  any  of  them,  or  from  any  other  person. 

At  the  time  the  defendants  so  entered  and  took  possession,  and 
until  they  received  the  letter  of  the  31st  August,  1859,  hereinafter 
mentioned,  the  defendants  had  no  notice  of  the  mortgage,  and  were 
during  all  that  time  wholly  unaware  that  the  plaintiff  had  or  claimed 
any  estate,  right,  or  interest  in,  or  charge  affecting,  the  premises. 
They  had  no  knowledge  as  to  any  person  being  interested  in  the 
premises  except  the  children  of  Edward  Bayne  and  Mrs.  Bayne,  or 
some  of  them,  and  were  negotiating  with  them  accordingly  as  to 
♦8121  **^®  amount  of  the  purchase-money  and  compensation  to  be 
J  paid  by  the  defendants  for  the  premises. 

Upon  the  31st  August,  1869,  Mr.  J.  Gary,  the  London  solicitor  for 
the  plaintiff,  who  hsid  then  very  recently  discovered  the  entry  into 
and  taking  possession  of  the  premises  by  the  defendants,  wrote  and 
sent  to  Mr.  W.  G.  Boy,  their  solicitor,  a  letter,  of  which  thcjfollowing 
is  a  copy : — 

"  26,  Moorgate  Str^t,  E.  C, 

"  Sir :  "  81st  August,  1859. 

"  I  am  instructed  by  Mr.  John  Jolly,  the  mortgagee  of  the 
West  Barnes  Park  Estate,  Merton,  in  Surrey,  to  apply  to  The  Wim- 
bledon and  Dorking  Bail  way  Company,  upon  the  subject  of  the 
encroachment  made  by  the  Company  in  the  construction  of  the  line 
of  railway  across  a  portion  of  the  estate,  and  the  serious  permanent 
damage  which  has  been  occasioned  to  the  entire  property  and  ap- 
proaches by  the  formation  of  the  line.  I  have  now  to  direct  attention 
to  the  fact  that  no  notice  was  ever  served  or  given  to  my  client  of  the 
intention  of  the  promoters  of  the  Company  to  apply  to  Parliament, 
or  that  the  portion  of  the  Estate  so  illegally  taken  by  the  Company 
would  be  required  or  had  been  taken,  and  now  for  some  time  used, 
by  the  Company  without  my  client's  knowledge  or  consent.  In  truth 
my  client  was,  until  very  recently,  entirely  ignorant  of  this  railway, 
or  that  any  portion  of  this  property  was  or  had  been  affected  by  any 
public  works  whatever.  My  client  is  however  willing,  before  involv- 
ing the  Company  in  an  expensive  legal  proceeding,  to  meet  the  matter 
fairly,  and  accept  an  adequate  compensation  for  the  portion  of  the 
Estate  taken  to  the  great  injury  sustained  to  the  remainder ;  and  I 
♦8131  ^*^^®  therefore  (but  strictly  without  prejudice  to  *my  client's 
^  rights  both  legal  and  equitable)  to  give  this  intimation  to  you, 
and  to  inquire  whether  the  directors  of  the  Company  are  prepared  to 
meet  the  case  on  the  same  footing,  and  in  an  equally  straightforward 
manner. 

"  Having  been  informed  that  you  are  the  solicitor  to  The  Wimble- 
don and  Dorking  Company,  I  have  therefore  addressed  my  communi- 
cation, in  the  first  instance,  to  you ;  and  I  have  to  request  that  you 
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will  give  your  immediate  attention  to  this  matter,  and  favour  me  with 
a  speedy  reply.  "I  am,  Sir,  your  very  obedient  Servant, 

'*  G.  EoY,  Esq.,  Solicitor,  '*  Joseph  Caby." 

"  Great  George  Street,  Westminster." 

This  letter,  in  the  absence  from  London  of  Mr.  Eoy,  was  received 
and  opened  by  his  clerk,  Mr.  Rogers.  A  correspondence  ensued 
between  Mr.  Gary  and  Mr.  Rogers,  Mr.  Gary  and  Mr.  Roy,  and  Mr. 
Gary  and  Mr.  Horn,  the  secretary  to  the  defendants ;  the  letters  on 
one  side  urging  that  the  claim  should  be  settled  speedily,  and  the 
letters  on  the  other  side,  not  disputing  the  title  of  the  plaintiff,  but 
asking  for  time  on  account  of  the  absence  of  their  legal  advisers  from 
London  at  that  time  of  the  yjear. 

At  the  time  of  the  commencement  of  the  action,  the  defendants  had 
not  inspected  or  applied  for,  or  been  offered,  the  inspection  of  the 
mortgage-deed. 

The  defendants  were  willing  to  purchase  or  pay  compensation  for 
the  estate  or  interest  of  the  plaintiff  in  the  said  premises,  and  also  to 
pay  such  further  mesne  profits  or  interest  as  are  provided  for  by  the 
124th  section  of  The  Lands  Glauses  Consolidation  Act,  1845. 

Upon  these  facts  and  circumstances  the  learned  Judge  directed' the 
jury  to  find  a  verdict  for  the  plaintiff  reserving  leave  to  the  defend- 
ants to  move  to  enter  the  verdict  *for  them  or  a  nonsuit;  and  r^oi^ 
a  verdict  for  the  plaintiff  was  found  and  entered  accordingly.      '- 

In  Easter  term,  1860, 

Hawkins  obtained  a  rule  nisi  accordingly,  on  the  grounds :  First* 
That  the  plaintiff  had  not,  under  the  mortgage-deed  of  the  8th  July, 
1840,  a  good  title  in  possession  entitling  him  to  maintain  ejectment. 
Secondly.  That  a  tenancy  was  outstanding  in  the  said  lands.  Thirdly. 
That  the  plaintiff ^s  estate,  right,  interest,  and  charge  in  the  lands  in 
question  were  not  disputed  by  the  defendants,  who  through  mistake 
or  inadvertence  had  omitted  duly  to  purchase  or  pay  compensation 
for  the  same,  and  that  the  defendants  were  willing  to  purchase  or  pay 
compensation  for  them ;  and  that  the  action  was  commenced  within 
six  months  after  the  defendants  first  had  notice  of  such  estate,  right, 
interest,  and  charge,  contrary  to  the  provision  of  sect.  124  of  The 
Lands  Glauses  Gonsolidation  Act,  1845.  Fourthly.  That,  under  that 
section,  the  defendants  were  entitled  to  the  undisturbed  possession  of 
the  lands  in  question  to  a  period  subsequent  to  the  commencement  of 
this  action.  Fifthly.  That  the  possession  of  the  defendants  was 
lawful,  and  that  the  plaintiff  was  not  entitled  to  bring  ejectment,  but 
only  to  claim  compensation  under  The  Lands  Glauses  Gonsolidation 
Act,  1845. 

At  the  sittings  in  banc  in  the  following  Trinity  Vacation,  June 
15th, 

Bovill  showed  cause,  and  cited  The  Marquis  of  Salisbury  v.  The 
Great  Northern  Railway  Gompany,  5  C.  B.  N.  S.  174  (B.  G.  L.  R. 

Horace  Lloyd,  contrsL 

♦Per  GuRiAM.    (WiGHTMAK,  Gbompton,  Hill,  and  Black-  r*oi5 
BURlfr,  Js.) — We  are  bound  by  the  authority  of  that  case.    The  •- 
rule  must  therefore  be  dischargied,  but  execution  will  be  stayed  in 
order  to  enable  the  Gompany  to  acquire  possession  of  the  land  in  the 
regular  way.  Rule  discharged. 
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IN  THE  EXCHEQUER  CHAMBER. 

JOLLY  V.  The  WIMBLEDON  and  DORKING  Railway  Ck>mpany. 

Dec.  4,  1861. 

For  besd  note,  see  antd,  p.  807. 

Thb  defendants  having  appealed  to  the  Exchequer  Chamber, 

In  Michaelmas  Vacation  (Nov.  26th,  1861),  before  Erle,  C.  J.,  Wil- 
liams, Byles,  and  Keating,  Js.,  Bhamwell,  Channkll,  and  Wildb, 
Bs. 

Horace  Lloyd  was  heard  for  the  appellants  (the  defendants  below.) — 
First.  The  defendants  were  entitlea,  under  sect.  124  of  the  Lands 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18,  to  the  undisturbed 
possession  of  the  lands  in  question  for  a  period  subsequent  to  the  com- 
mencement of  this  action.  That  section  enacts :  "  If  at  any  time  after 
the  promoters  of  the  undertaking  shall  have  entered  upon  any  lands 
which  ....  they  were  authorized  to  purchase,  and  which  shall  be 
permamently  required  for  the  purposes  of  the  special  Act,  any  party 
*81 61  8^*11  appear  to  be  entitled  to  any  estate,  right,  or  interest  *in 
^  or  charge  affecting  such  lands  which  the  promoters  of  the 
undertaking  shall  through  mistake  or  inadvertence  have  failed  or 
omitted  duly  to  purchase,  or  to  pay  compensation  for,  then,  whether 
the  period  allowed  for  the  purchase  of  lands  shall  have  expired  or 
not,  the  promoters  of  the  undertaking  shall  remain  in  the  undisturbed 
possession  of  such  lands,  provided,  within  six  months  after  notice  of 
such  estate,  right,  interest,  or  charge,  in  case  the  same  shall  not  be 
disputed  by  the  promoters  of  the  undertaking,  or  in  case  the  same 
shall  be  disputed  then  within  six  months  after  the  right  thereto  shall 
have  been  finally  established  by  law  in  favour  of  the  party  claiming 
the  same,  the  promoters  of  the  undertaking  shall  purchase  or  pay 
compensation  for  the  same,  and  shall  also  pay  to  such  party,  or  to  any 
other  party  who  may  establish  a  right  thereto,  full  compensation  for 
the  mesne  profits  or  interest  which  would  have  accrued  to  such  par- 
ties respectively  in  respect  thereof  during  the  interval  between  the 
entry  of  the  promoters  of  the  undertaking  thereon  and  the  time  of 
the  payment  of  such  purchase-money  or  compensation  by  the  promo- 
ters of  the  undertaking,  so  far  as  such  mesne  profits  or  interest  may 
be  recoverable  in  law  or  equity,  &c." 

The  plaintiff  was  entitled  to  a  charge  upon  the  lands  in  question  ; 
and  the  defendants,  "through  mistake  or  inadvertence,  had  omitted 
duly  to  purchase,  or  to  pay  compensation  for"  it.  Also  the  defend- 
ants did  not  dispute  the  charge  when  they  had  notice  of  it,  and  would 
have  been  willing  to  purchase  or  pay  compensation.  Therefore  they 
are  within  sect.  124 :  and  six  montns  not  having  elapsed  from  the 
time  when  they  first  had  notice  of  this  charge,  the  action  of  eject- 
*8171  ™®^^  ^^^  prematurely  brought.  Sect.  68  gives  to  the  party 
J  *"  entitled  to  any  compensation  in  respect  of  any  lands  or  of 
any  interest  therein,"  the  opportunity  of  obtaining  complete  satisfiw- 
tion  for  the  lands,  "  which  shall  have  been  taken  for  or  injuriously 
affected  by  the  execution  of  the  works ;"  and  then  the  Act  contains 
sections  "with  respect  to  lands  subject  to  mortgage,"  and  deals  with 
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the  mortgagee  as  an  encumbrancer.  By  sect.  108,  power  is  given  to  the 
promoters  to  purchase  or  redeem  the  interest  of  the  mortgagee,  whe- 
ther he  be  in  possession  of  the  lands  by  virtue  of  the  mortgage  or 
not;  and,  by  sect.  112,  provision  is  made  for  the  case  in  which  part 
only  of  the  mortgaged  lands  is  required  for  the  purposes  of  the  under- 
taking. The  interests  of  the  mortgagor  and  mortgagee  are  regarded 
together  as  they  would  be  in  a  Court  of  equity.  Sect.  124  is  one  of 
the  three  sections,  "  with  respect  to  interests  in  lands  which  have  by 
mistake  been  omitted  to  be  purchased ;"  and  it  contemplates  two  cases, 
first,  where  the  existence  of  the  estate,  interest,  or  charge  is  not  dis- 

Suted  by  the  promoters  of  the  undertaking,  and,  secondly,  where  it  is 
isputed.  Sect.  126  tends  to  show  that  ejectment  is  the  proper  mode 
of  trying  the  question  of  title  in  those  cases  only  in  which  the  estate, 
interest,  or  charge  is  disputed  by  the  Company ;  by  that  section,  when 
the  right  to  any  estate,  interest,  or  charge  "  shall  have  been  disputed 
by  the  Company,  and  determined  in  favour  of  the  party  claiming  the 
same,"  the  Company  shall  "  pay  the  full  costs  and  expenses  of  any 
proceedings  at  law  or  in  equity  for  the  determination  or  recovery  of 
the  same."  The  payment  of  full  costs  is  exacted  from  the  Company, 
and  therefore  it  was  not  intended  that  they  should  be  exposed  to 
ejectment,  unless  they  disputed  the  title. 

♦The  decision  in  The  Marquis  of  Salisbury  v.  The  Great  r*n-|o 
Northern  Railway  Company,  5  C.  B.  N.  S.  174  (E.  C.  L.  R.  vol.  L  ^^^ 
94),  was  upon  that  part  of  sect.  124  which  provides  for  the  case  in 
which  the  estate,  interest,  or  charge  is  disputed :  the  Court  of  Com- 
mon Pleas  held  that,  the  title  to  the  land  being  in  dispute,  ejectment 
was  the  proper  mode  of  trying  that  question ;  and  that  after  the  plain- 
tiff's title  had  been  established,  the  Company  might  have  the  benefit 
of  the  provision  that  they  should  remain  in  possession  six  months  by 
the  Court  restraining  the  execution.  When  the  Company  admit  the 
existence  of  a  charge,  they  are  allowed  six  months  to  determine 
whether  they  will  give  up  the  land  or  purchase  it,  and  what  compen- 
sation they  will  offer ;  and  ejectment  does  not  lie  any  more  than  tres- 
pass would.  [Channell,  B. — Suppose  the  Company  have  notice  of 
the  charge  and  do  nothing.]  It  would  be  a  question  for  the  jury 
whether  they  disputed  the  existence  of  the  charge.  Ejectment  for 
the  purpose  of  determining  title  can  only  be  brought  within  six 
months ;  and  therefore  it  lies  upon  the  plaintiff  to  show  that  there 
was  a  dispute  which  required  to  be  settled  by  ejectment.  In  this  case 
the  title  of  the  plaintiff  was  not  disputed. 

Secondly.  The  plaintiff  had  not,  under  the  mortgage-deed,  a  good 
title  in  possession  enabling  him  to  maintain  ejectment,  inasmuch  as  a 
tenancy  was  created  in  the  mortgagor,  which  tenancy  was  never  de- 
termined, and  was  outstanding  in  the  representatives  of  the  mortgagor 
at  the  time  of  the  commencement  of  the  action.  [He  referred  to  the 
provisions  of  the  deed.]  , 

Bovill,  for  the  respondent  (the  plaintiff  below). — First.  *Sect.  r^oi  q 
124  of  Stat.  8  &  9  Vict.  c.  18,  is  not  inconsistent  with  the  right  ^ 
to  bring  ejectment :  effect  will  be  given  to  it,  by  holding  that  it  does 
not  bar  the  right  of  action,  but  only  restrains  the  writ  of  possession 
upon  the  judgment  recovered  in  the  action  from  issuing  until  the  expira- 
tion of  the  six  months.   No  mistake  or  inadvertence  of  the  Company, 
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and  no  abstaining  by  them  from  disputing  the  title,  would  operate 
either  together  or  separately  as  a  bar  to  the  right  of  action ;  if  it 
would,  it  does  not  appear  in  this  case  that  there  was  any  mistake  or 
inadvertence  of  the  defendants.  The  omission  by  the  defendants  to 
admit  the  plaintiff's  title  was  an  omission  in  their  own  default,  {^e 
cited  Hyde  v.  The  Mayor  of  Manchester,  5  De  G.  &  Sm.  249.]  The 
defendants  ought  to  have  shown  that  they  paid  compensation  to  the 
plaintiff  within  six  months  after  notice  of  the  plaintiff's  charge,  and, 
not  having  done  so,  they  lose  the  benefit  of  sect.  124,  and  are  made 
trespassers  ab  initio.  Further,  the  defendants  dispute  the  title  of  the 
plaintiff*  by  defending  this  action,  and  therefore  are  not  within  sect. 
124. 

Secondly.  No  tenancy  was  created  by  the  mortgage-deed ;  or,  if  any 
was  created,  it  was  only  a  tenancy  at  will  and  was  determined  by  the 
bringing  of  this  action.  [He  cited  Doe  d.  Garrod  v,  Olley,  12  A.  & 
E.  481  (E.  C.  L.  B.  vol.  40);  Doe  d.  SneU  v.  Tom,  4  Q.  B.  615  (E.  C. 
L.  B.  vol.  45);  The  Metropolitan  Counties  and  General  Life  Assurance 
Society  v.  Brown,  4  H.  &  N.  428  ;t  Doe  d.  Wilkinson  v.  Goodier,  10 
Q.  B.  957  (E.  0.  L.  R.  vol.  69). 

Horace  Lloyds  in  reply.  Cur,  adv.  vuU, 

♦8201  *Erle,  C.  J.  (Dec.  4th),  delivered  the  judgment  of  the  Court. 
J  This  ejectment  was  brought  for  lands  taken  by  the  Railway 
Company  according  to  the  provisions  of  the  Acts  relating  thereto,  of 
which  lands  the  mortgagor  had  been  in  possession ;  and,  although  the 
purchase-money  was  not  paid  to  him,  the  parties  were  treating  for  an 
agreement,  and  the  taking  of  those  lands  was  lawful  as  far  as  the 
interest  of  the  party  in  occupation  was  concerned.  The  plaintiff  was 
mortgagee  in  fee  of  these  lands,  but  the  mortgage  was  not  known  by 
the  defendants  to  exist  till  he  sent  the  letter  in  August,  1859.  After 
this,  letters  ensued  in  which  the  plaintiff  gave  no  information  of  his 
title  and  the  defendants  did  not  dispute  his  title,  but  asked  for  a  short 
delay  while  their  legal  advisers  were  absent  from  London.  In  the 
following  October,  the  plaintiff  brought  this  ejectment,  and  the  ques- 
tion is  whether,  under  these  circumstances,  the  124th  section  of  The 
Lands  Clauses  Consolidation  Act,  1845,  affords  a  defence. 

This  section  relates  to  lands  which  have,  by  mistake,  been  omitted 
to  be  purchased,  and  enacts  that  if,  after  the  promoters  have  entered 
on  lands,  which  they  are  authorized  to  purchase  and  which  are  per- 
manently required,  any  party  shall  appear  to  be  entitled  to  any  interest 
or  charge  thereon  which,  through  mistake,  was  not  purchased,  then 
the  promoters  shall  remain  in  undisturbed  possession :  provided  that 
within  six  months  after  notice  of  the  claim,  or  in  case  of  dispute  of 
title  within  six  months  after  title  shall  have  been  established  by  law, 
they  pay  the  compensation  therein  mentioned.  The  defendants  con- 
tend that  their  right  to  undisturbed  possession  during  six  months  is  a 
bar  to  an  action  of  ejectment,  which  must  be  founded  on  a  supposed 
♦8211  *''^oi^gf^l  possession  during  that  time,  and  we  are  of  opinion 
-*   that  the  defendants  are  right. 

The  statute  provides  for  the  taking  of  lands  under  every  modifica- 
tion of  interest,  and  for  the  making  of  compensation  in  respect  of  any 
lawful  claim ;  and  it  has  been  uniformly  held  that,  wherever  compen- 
sation is  provided  under  the  statute  in  respect  of  any  claim,  there  the 
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oommon  law  remedies  in  respect  of  that  claim  are  suspended  or  taken 
away.  By  the  sections  preceding  the  124th,  provisions  are  made  in 
respect  of  interests  known  when  the  lands  are  taken :  the  taking  is 
made  lawful  to  the  Company,  the  compensation  is  secured  to  the  owner, 
and  the  ordinary  remedies  at  law  for  the  taking  alleged  to  be  wrong- 
ful are  taken  away.  Then  follows  sect.  124,  with  respect  to  interests 
in  lands  which  have  been  already  taken,  and  which  interests,  by  mis- 
take, have  been  omitted  to  be  purchased.  The  intention  of  the  section, 
by  analogy  with  what  has  preceded,  would  be  to  give  the  same  protection 
against  actions  in  respect  of  these  interests  as  had  been  before  given 
in  respect  of  other  interests  in  land.  The  words  are,  the  Company 
"shall  remain  in  undisturbed  possession"  if  they  duly  compensate. 
These  words  express  that  the  possession  not  only  is  then  lawful,  but 
has  been,  and  shall  continue  so,  if  the  condition  is  performed.  It  is 
very  reasonable  that  a  Company  giving  all  parliamentary  publicity 
with  plans  and  books  of  reference,  should  have  security  from  litigation 
for  their  works  under  their  statute :  it  is  expressly  given  in  respect  of 
all  possible  known  interests,  and  it  seems  unreasonable  to  suppose 
that  an  unknown  interest  should  alone  be  intended  to  have  the 
privilege  of  bringing  an  action  against  the  Company,  together  with  a 
right  to  compensation  under  the  statute.  If,  *during  parlia-  r^goo 
mentary  inquiry  and  the  Company's  treaty  with  the  mortgagor  *- 
and  the  laying  down  of  the  railway  on  the  lands,  the  mortgagee  kept 
his.mortgage  unknown,  the  Company  ought  to  have  time  to  inquire 
after  notice  of  the  claim ;  that  is,  after  production  of  the  abstract  of 
title.  *  The  claim  may  be  unfounded  or  fraudulent,  or  it  may  involve 
claims  of  other  parties.  The  necessity  for  time  and  caution  is  shown 
by  Doe  d.  Hyde  v.  The  Mayor  of  Manchester,  5  De  G.  &  Sm.  249,  for 
there  the  Company  had  paid  for  the  land  in  question  to  one  proprietor, 
and  had  to  pay  for  it  again  to  Mr.  Hyde,  with  all  mesne  profits  and 
cosits,  as  between  attorney  and  client,  oecause  the  arbitrator  had  made 
a  mistake  in  the  boundary  between  two  properties.  Here  the  ques 
tions  of  the  validity  of  the  deed,  of  its  operation  on  five-sixths  of  the 
land,  of  deducting  what  is  due  to  the  mortgagee  from  the  compensa- 
tion to  be  paid  to  the  mortgagor,  and  of  deducting  for  the  right  of  the 
lessee  if  any  should  exist,  must  be  considered  before  the  compensation 
can  be  settled.  If  the  possession  of  the  Company  is  lawful  for  six 
months  after  the  title  is  produced,  or  the  dispute  determined,  all  rights 
and  liabilities  would  be  secured  in  good  order,  and  this  defence  would 
prevail.  On  the  other  hand,  if  ejectment  lies  for  every  claimant  of  an 
unknown  interest  before  he  shows  the  ground  of  his  claim  and  allows 
time  for  considering  it,  confusion  and  disorder  will  be  introduced :  for 
the  Company  will  have  to  decide  whether  they  will  suffer  judgment' 
by  default  and  hazard  the  stay  of  execution  upon  a  conflict  of  affi- 
davits, or  defend  the  cause  with  all  the  risks  and  imputations  brought 
upon  the  present  defendants  for  so  doing ;  and  also  if  within  six  months 
compensation  is  made,  any  judgment  that  should  have  been  obtained 
*  would  thereby  become  futile;  and  then  no  provision  is  made  r*Q23 
in  respect  of  costs  either  to  the  claimant  as  between  party  and  •- 
party  or  as  between  attorney  and  client,  or  to  the  Company,  in  respect 
of  useless  litigation  which  the  claimant  chose  to  force  them  to ;  and  all 
this  for  no  other  purpose  than  securing  some  promptness  in  making 
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compensation — about  which  litigation  has  probably  increased  if  not 
created  the  delay. 

In  the  case  of  The  Marqnis  of  Salisbury  v.  The  Great  Northern 
Railway  Company,  5  C.  B.  N.  S.  174  (E.  C.  L.  R.  vol.  94),  the  title 
was  shown  and  disputed,  and  ejectment  was  brought  to  try  the  title, 
and  it  was  doubted  whether  ejectment  would  lie  for  lands  of  which 
the  possession  was  to  be  undisturbed ;  but  it  was  held  to  be  by  impli- 
cation given  in  the  case  where  the  title  should  be  disputed,  solely  for 
the  purpose  of  trying  the  title,  execution  being  stayed  as  soon  as  that 
purpose  should  be  effected.  If  the  title  is  disputed,  the  section  may 
be  held  to  give  bv  implication  a  right  to  resort  to  law,  and  by  limit- 
ing the  right  to  the  case  of  disputed  title  all  would  be  in  order ;  but 
if  it  is  given  where  there  is  no  dispute  of  title  the  confusion  above 
described  would  follow. 

This  judgment  does  not  conflict  with  any  opinion  of  the  Court 
below,  who  considered  that  the  point  here  was  within  Lord  Salisbury's 
Case ;  but,  as  above  mentioned,  that  case  appears  to  us  to  have  no 
application  to  the  present,  because  the  title  there  was  disputed, — ^here 
it  is  not. 

For  these  reasons  we  think  the  defendants  are  entitled  to  succeed 
and  that  the  judgment  of  the  Court  below  should,  be  reversed. 

Judgment  reversed. 


*824]  *MEMORANDA. 

On  the  last  dav  of  Michaelmas  Term,  Mr.  Justice  Hill  resigned  his 
oflSce  as  Judge  of  this  Court,  in  consequence  of  ill  health. 

In  the  Vacation,  John  Mellor,  Esq.,  one  of  her  Majesty's  Counsel, 
was  appointed  a  Judge  of  this  Court ;  having  been  previously  ad- 
vancea  to  the  degree  of  the  coif,  when  he  gave  rings,  with  the  motto 
"  Lex  ratione  probata." 


END  OF  MICHAELMAS  VACATION. 
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CASES 

ARGUED  AND  DETERMINED 

nr 

THE    QUEEN'S    BENCH, 

nr 
XXV.  VICTORIA.     1862. 


The  Judges  who  usually  sat  in  banc  in  this  term  were : — 

COCKBURN,  C.  J.  CbOMPTON,  J. 

WiGHTMAN,  J,  MkLLOB,  J. 


Ex  parte  HERBERT,  an  Articled  Clerk.     Jan,  18. 

Attorney. — Articles  of  clerkship, — Omission  to  stamp, — 19  t^  20  Vici.  c.  81. 

The  applicant  had  been  articled  aa  clerk  to  his  father,  and  served  the  five  years  required  by 
law  without  the  applicant's  knowledge,  as  he  alleged,  that  the  articles  were  not  stamped.  The 
aflldayit  of  the  father  stated  that,  haying  before  the  articles  been  subject  to  much  peouniarj 
loss  and  pressing  expenses,  and  a  diminution  of  professional  income  on  account  of  the  changes 
in  the  law  and  personal  and  family  affliction,  he  was  at  the  time  of  the  articles  without  th« 
means  to  pay  the  stamp  duty  thereon ;  and  that  he  had  not  articled  the  applicant  specula- 
tively,  but  with  the  intention  of  ultimately  stamping  and  enrolling  the  articles.  The  Lords 
of  the  Treasury  having,  under  stat.  19  A  20  Viet  o.  81,  s.  3,  directed  the  Commissioners  of 
Inland  Revenue  to  stamp  the  articles  upon  payment  of  the  duty  and  penalty,  and  the  articles 
having  been  stamped  aooordingly :  field,  by  Cockbum,  C.  J.,  Wightman  and  Mellor,  Js., 
Crompton,  J.,  distentiente,  that  they  might  be  enrolled,  and  the  service  under  them  be  com- 
puted from  the  date  of  their  execution. 

This  was  a  motion  that  the  applicant  might  have  leave  to  enrol  his 
articles  of  clerkship,  and  that  the  *service  thereunder  should  r«oog 
count  from  the  16th  August,  1856,  being  the  day  of  their  exe-  *- 
cution.  The  affidavit  of  the  applicant  stated  that,  at  the  age  of 
eighteen  years,  he  was,  by  articles  of  clerkship,  dated  the  16th 
August,  1856,  articled  to  his  father,  an  attorney  at  law,  for  five  years, 
which  expired  on  the  16th  August,  1861 ;  that  he  had  served  his 
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father  as  his  articled  clerk  during  the  said  term ;  that  at  the  time  of 
entering  into  the  articles  he  did  not  know  that  it  was  necessary  that 
they  should  be  stamped  before  execution,  or  that  it  was  necessary 
that  they  should  be  enrolled ;  that  when  the  articles  were  executed 
they  were  kept  by  his  father  in  his  own  possession,  and  he  never 
afterwards  saw  them  until  last  October,  when  his  father  gave  them 
to  him,  and  he  found  that  they  had  not  been  stamped,  nor  enrolled ; 
that  he  presented  a  memorial  to  the  Lords  Commissioners  of  Her 
Majesty's  Treasury  praying  that  the  Commissioners  of  Inland  Revenue 
might  be  permitted  to  stamp  the  articles ;  and  that  their  lordships 
had  been  pleased  to  authorize  the  Commissioners  to  affix  the  neces- 
sary stamp  on  payment  of  a  penalty  of  50L,  in  addition  to  the  duty 
of  801,  The  affidavit  of  the  father  of  the  applicant  stated  in  sub- 
stance that;  having  before  the  applicant  was  articled  to  him  been 
subject  to  much  pecuniary  loss  and  various  pressing  expenses,  and  a 
diminution  of  professional  income  on  account  of  the  changes  in  the 
law  and  personal  and  family  affliction,  he  was  at  the  time  of  the 
articles  wholly  without  the  means  to  pay  the  stamp  duty  thereon ; 
that  the  articles  were  not  duly  stamped  before  their  execution,  nor 
enrolled  within  six  months  from  their  date  and  execution  for  these 
reasons,  and  because  he  thought  that,  under  stat.  19  &  20 -Vict.  c.  81, 
they  could  be  afterwards  stamped  on  payment  of  the  penalty  men- 
♦8271   ^"^^^^^  ^^  ^^^^  *statute;  that  he  had  no  preconceived  plan  to 

-'  article  the  applicant  speculatively,  but  had  articled  him  solely 
with  the  intention  of  ultimately  stamping  and  enrolling  the  articles, 
and  had  been  prevented  from  so  doing  for  the  reasons  before  men- 
tioned, and  for  no  other;  and  that  he  joined  the  applicant  in  borrow- 
ing the  sum  of  180?.  to  stamp  the  articles  and  pay  the  penalty,  which 
he  did  on  the  21st  December  instant. 

Cook  EvanSj  in  support  of  the  application. — Ex  parte  Bishop,  9  C. 
B.  N.  S.  150  (E.  C.  L.  R.  vol.  99),  is  an  authority  for  granting  this 
application.  In  that  case  Erie,  C.  J.,  said,  "  If  the  non-payment  of 
the  duty  was  the  result  of  some  unforeseen  emergency,  something  over 
which  the  party  had  no  control,  I  should  be  disposed  to  assist  him ; 
but  if  the  omission  was  intentional,  and  part  of  a  scheme  to  make 
use  of  the  service  under  the  articles  in  the  event  of  its  proving  a 
promising  speculation,  I  should  decline  to  grant  the  application."  But 
the  application  in  that  case  was  granted,  though  there  was  no  "  unfore- 
seen emergency ;"  and  the  facts  were  the  same  as  in  this  case.  [Cbomp- 
TON,  J. — Erie,  C.  J.,  when  in  this  Court,  always  expressed  a  strong 
opinion  against  relaxing  the  rule  as  to  payment  of  the  stamp  duty  at 
the  time  of  the  execution  of  the  articles ;  he  laid  it  down  that  appli- 
cations for  that  purpose  ought  not  to  be  granted  unless  there  was 
some  mistake  or  inadvertence  in  the  non-payment  of  the  stamp 
duty  .(a)  WiQHTMAN,  J. — Stat.  19  &  20  Vict.  c.  81,  s.  3,  provides  a 
*8981   ^^^  ^f  penalties  to   be   paid  according  to  the  time  within 

^  *  which  the  articles  are  brought  to  be  stamped :  in  that  pro- 
vision the  Legislature  seems  to  contemplate  that  there  may  be  a  hold- 
ing over  of  the  payment  of  the  duty.] 

CocKBURN,  C.  J. — I  think  that  this  application  should  be  acceded 
to.    Stat.  19  &  20  Vict.  c.  81,  s.  3,  has  altered  the  law  relating  to  the 

(a)  S«e  Ex  parte  Williams,  coram  Erie,  J.,  in  Bail  Court,  3  Jar.  K.  S.  160. 
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stamping  of  articles  of  clerkship  to  attorneys.  Before  the  passing  of 
that  statute,  if  the  stamp  on  articles  of  clerkship  had  not  been  affixed 
within  six  months  from  their  date,  the  Commissioners  of  Stamps 
were  prohibited  from  afterwards  stamping  them,  even  on  the  payment 
of  a  penalty  .(a)  That  law  is  no  longer  in  force ;  for  by  sect.  3  of 
Stat.  19  &  20  Vict  c.  81,  the  Commissioners  of  Inland  Revenue,  in 
any  case  where  they  shall  be  directed  so  to  do  by  the  Lords  of  the 
Treasury,  may  stamp  the  articles  upon  payment  of  the  duty  and  of  a 
penalty,  according  to  a  graduated  scale.  In  this  case  the  applicant 
has  served  the  required  five  years,  and  the  only  defect  in  the  articles 
is  the  non  payment  of  the  stamp  duty  at  the  time  of  the  execution 
of  the  articles.  The  Court  has  always  considered  it  a  duty  to  protect 
the  revenue;  but  under  stat.  19  &  20  Vict.  c.  81,  the  Lords  of  the 
Treasury,  who  are  the  guardians  of  the  revenue,  and  we  must  assume 
that  they  are  the  best  judges  of  the  circumstances,  have  thought  fit 
to  allow  these  articles  to  be  stamped.  That  statute  makes  all  the 
difference  between  this  and  many  previous  cases. 

Besides,  this  case  is  on  all  fours  with  Ex  parte  Bishop,  9  C.  B.  N. 
S.  150  (E.  C.  L.  R.  99),  and,  I  think,  within  the  principle  which  gov- 
erned the  decision  in  that  case. 

♦WiGHTMAN,  J. — I  am  of  the  same  opinion.  The  only  objec-  r*Q29 
tion  to  such  an  application  as  this  before  stat.  19  &  20  Vict.  c.  ^ 
81,  was  that,  the  articles  not  being  properly  stamped,  the  Court,  for 
the  protection  of  the  revenue,  refusea  to  interfere.  That  difficulty  is 
obviated  by  the  power  which,  under  stat.  19  &  20  Vict.  c.  81,  s.  8, 
the  Lords  of  the  Treasury  have  of  ordering  the  Commissioners  of 
Inland  Revenue  to  stamp  articles  on  payment  of  a  penalty  according 
to  a  graduated  scale,  amounting,  when  four  years  have  elapsed  since 
the  date  of  the  articles,  to  the  sum  of  501  If  the  Lords  of  the  Trea- 
sury, who  are  the  judges  of  the  matter,  are  of  opinion  that  loss  to 
the  revenue  would  be  obviated  by  imposing  a  penalty  of  50Z.,  no 
harm  is  done  to  the  revenue,  and  this  Court  will  not  interfere  with 
the  discretion  of  the  Lords  of  the  Treasury  in  the  matter  of  revenue. 

Independently  of  any  consideration  arising  on  the  statute,  Ex  parte 
Bishop  is  a  direct  authority  in  favour  of  the  application;  and  I  rather 
prefer  to  decide  the  case  upon  that  authority. 

Crompton,  J. — I  should  be  sorry  to  decide  in  favour  of  giving 
this  indulgence  under  sect.  8  of  stat.  19  &  20  Vict.  c.  81,  without 
further  considering  that  enactment,  together  with  sects.  8  and  9  of 
stat.  6  &  7  Vict.  c.  73,  the  statute  regulating  the  admission  of  attorneys, 
which  is  a  matter  within  the  jurisdiction  of  this  Court,  and  sect.  2  of 
stat.  7  &  8  Vict.  c.  86.  It  does  not  appear  to  me  that  the  graduated 
scale  of  penalties  removes  the  objection  to  the  non-payment  of  the 
duty  at  the  time  of  the  execution  of  the  articles.  Because,  if  the 
articled  clerk  were  to  die  or  give  up  his  intention  of  following  the 
♦profession  of  an  attorney,  the  revenue  wouli  lose  the  amount  r#oQA 
of  the  stamp  duty.  I  should  wish  to  see  whether  the  jurisdic-  •- 
tion  over  this  matter  is  in  this  Court  or  in  the  Lords  of  the  Treasury; 
and  I  fear  that  we  are  opening  a  side-door  for  parties  to  enter  into 
articles  upon  the  speculation  that  this  indulgence  will  be  granted. 

But  I  am  not  sorry  for  the  decision  to  which  the  majority  of  the 

(a)  See  stat.  7  O.  4,  o.  44,  a.  4. 
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Court  have  come,  especially  after  the  decision  in  Ex  parte  Bishop,  9 
C.  B.  N.  S.  150  (E.  0.  L.  R.  vol.  94),  in  which  the  application  was 
granted  notwithstanding  there  was  no  unforeseen  emergency,  though 
I  think  that  the  ratio  decidendi  does  not  apply  to  this  case :  Erie,  C.  J., 
points  to  the  distinction  between  cases  in  which  a  sudden  emergency 
nas  prevented  the  money  from  being  forthcoming  for  payment  of  the 
stamp  duty  and  cases  in  which  there  has  been  a  continued  non-pay- 
ment from  other  causes.  This  case  looks  more  like  the  latter  class. 
The  applicant  indeed  says  that  he  did  not  know  that  the  articles  were 
not  stamped ;  but  the  father  and  son  are  so  intimately  connected,  that 
I  do  not  think  that  is  a  sufficient  excuse.  There  ought  to  be  an  inten- 
tion  in  the  mind  of  one  of  the  parties  to  the  articles  to  pay  the  stamp 
duty. 
Mellor,  J.,  concurred  with  Cockburn,  C.  J.,  and  Wightman,  J. 

Application  granted. 


♦881]  *LAMB  V,  ATTENBOROUGH.    Jan,  16. 

Factors*  Acta,  6  Q.  4,  c.  94,  and  6  <fe  6  Vict  c.  39.— ir«rcAan<'«  derk.'-Dock  warranU. 
1.  The  Factors'  Acts,  6  G.  4,  o.  94,  and  b  kt  Viot  o.  39,  do  not  apply  to  the  case  of  i 


and  servant,  and  therefore, 

2.  Where  a  wine  merchant  gave  authority  to  his  clerk  to  sign  deliTery  orders  in  his  master't 
name,  and  receive  dock  warrants  in  his  own,  which  he  likewise  anthoriied  him  to  pledge  for 
the  parposes  of  the  master's  basiness,  the  clerk  haying  fraadulentlj  deposited  some  of  these 
dock  warrants  with  a  pawnbroker  as  a  secarity  for  money  bonSL  fide  lent  to  him :  held,  that 
the  clerk  was  not  an  agent  within  the  Factors'  Acts,  6  G.  4,  c.<94,  and  5  A  6  Viett  e.  39,  and 
consequently,  that  the  merchant  was  entitled  to  recover  the  dock  warrants  from  the  pawn- 
broker. 

The  first  count  was  for  the  conversion  of  five  dock  warrants,  three 
being  of  the  St.  Katherine's,  and  two  of  the  Victoria  Docks. 

The  second  count  was  in  detinue  for  the  same. 

To  both  counts  the  defendant  pleaded  the  general  issue,  and  a 
traverse  of  the  plaintiff's  property  in  the  dock  warrants :  and  to  the 
second  count  he  also  pleaded  that,  before  the  alleged  detention,  and 
after  the  passing  of  stat.  5  &  6  Vict.  c.  39,  one  Alexander  Bryant  was 
an  agent  within  the  meaning  of  that  statute,  and  was  intrusted  with 
the  possession  of  the  dock  warrants,  the  same  then  being  documents 
of  title  to  goods  within  the  meaning  of  that  statute ;  and,  being  so 
intrusted  as  such  agent  as  aforesaid,  then  bonS  fide  deposited  the  same 
in  three  several  lots  with  the  defendant,  to  be  by  him  kept  as  pledges 
and  securities  for  the  repayment  to  the  defendant  by  Alexander 
Bryant,  of  three  several  sums  of  60Z.j  lOOt,  and  44Z.,  then  bonfi  fide 
lent  and  advanced  by  the  defendant  to  Alexander  Bryant,  upon  the 
security  of  the  dock  warrants,  and  also  for  interest  payable  by  Alex- 
♦8321  *^^®^  Bryant  to  the  defendant  upon  the  *three  several  sums 
-'  thenceforth  until  the  same  respectively  should  be  repaid  to  the 
defendant ;  and  the  defendant  received  and  had  the  dock  warrants  for 
the  purpose  and  on  the  terms  aforesaid,  and  neither  the  plaintiff  nor 
Alexander  Bryant  repaid  the  three  several  sums  of  money,  &c.,  or  the 
interest  thereon,  &c.,  to  the  defendant,  &c.,  wherefore  the  defendant 
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detained  the  dock  warrants;  which  was  the  detention  alleged  against 
him. 

Issue  on  all  the  pleas. 

First  replication  to  the  fourth  plea.  That  Alexander  Bryant  was 
not  intrusted,  within  the  meaning  of  the  statute,  with  the  possession 
of  the  dock  warrants. 

Second  replication  to  the  fourth  plea.  That  when  Alexander 
Bryant,  being  such  agent  and  so  intrusted  as  in  the  plea  mentioned, 
acted  as  in  that  plea  mentioned,  and  deposited  the  dock  warrants  with 
the  defendant  as  in  that  plea  mentioned,  he,  Alexander  Bryant,  within 
the  meaning  of  the  statute,  deviated  from  the  express  orders  and 
authority  received  by  him  from  the  owner  within  the  meaning  of  the 
statute  and  of  the  proviso  therein  in  that  behalf  of  the  dock  warrants. 

Issue  on  both  replications. 

On  the  trial,  before  Mellor,  J.,  at  the  London  Sittings  after  Michael- 
mas Term,  1861,  it  appeared  that  the  plaintiff  was  a  wine  merchant, 
who  had  wine  lying  at  the  St.  Katherine's  and  Victoria  Docks.  He 
engaged  as  his  clerk  Alexander  Bryant,  mentioned  in  the  plea,  to 
whom  he  gave  authority  to  sign  delivery  orders  in  his  master's  name, 
and  receive  dock  warrants  in  his  own,  which  warrants  he  likewise 
authorized  him  to  pledge,  for  the  purposes  of  his  master's  business. 
A.  B.  acted  on  this  authority,  and  signed  many  delivery  orders, 
usually  in  his  master's  name,  though  in  some  instances  in  his  own. 
*A.  B.,  having  fraudulently  deposited  five  of  these  dock  war-  r*oQo 
rants  with  the  defendant,  who  was  a  pawnbroker,  as  a  security  '• 
for  money  bonS  fide  lent  to  him,  the  plaintift*  brought  the  present 
action  to  recover  them.  The  defence  being  that  A.  B.  was  an  "agent 
intrusted  with  the  possession  of  goods"  within  the  Factors'  Act,  5  & 
6  Vict.  c.  39,  and  consequently  that  the  transactions  between  him  and 
the  defendant  were  protectea  by  that  statute,  the  Judge,  reserving 
leave  to  the  defendant  to  move  to  enter  a  nonsuit  on  that  point,  left 
to  the  jury  to  say :  Had  A.  B.  authority  to  obtain  dock  warrants 
except  for  his  master's  business?  telling  them  if  he  had  not  he  was 
not  an  agent  within  the  statute ;  neither  was  he  such  agent  if  he  had 
deviated  from  the  instructions  given  him  in  this  respect.  The  jury 
found  that  A.  B.  had  pledged  the  warrants  fraudulently,  as  he  had  no 
authority  to  use  them  except  for  the  business  of  his  master ;  and  a 
verdict  was  returned  for  the  plaintiff  for  the  amount  claimed,  subject 
to  be  reduced  to  nominal  damages  on  the  warrants  being  given  up. 

Day  moved  for  a  rule  nisi  to  enter  a  nonsuit,  or  for  a  new  trial  on 
the  ground  of  misdirection. — If  this  case  had  arisen  under  the  Factors' 
Act,  6  Gr.  4,  c.  94,  Bryant  would  clearly  not  have  been  an  agent  within 
the  meaning  of  that  Act:  Phillips  v.  Huth,  6  M.  &  W.  572.t  But  it 
depends  on  the  subsequent  Factors'  Act,  5  &  6  Vict.  c.  39,  the  1st 
section  of  which  enacts :  "  After  the  passing  of  this  Act  any  agent 
who  shall  thereafter  be  intrusted  with  the  possession  of  goods,  or  of 
the  documents  of  title  to  goods,  shall  be  deemed  and  taken  to  be  owner 
of  such  goods  and  documents,  so  far  as  to  give  validity  to  any  r^ooj^ 
♦contract  or  agreement  by  way  of  pledge,  lien,  or  security  '■ 
bond  fide  made  by  any  person  with  such  agent  so  intrusted  as  afore- 
said, as  well  as  ror  any  original  loan,  advance,  or  pavment  made  upon 
the  security  of  such  goods  or  documents,  as  also  for  any  further  or 
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continuing  advance  in  respect  thereof,  and  such  contract  or  agreement 
shall  be  binding  upon  and  good  against  the  owner  of  such  goods,  and 
all  other  persons  interested  therein,  notwithstanding  the  person  claim- 
ing such  pledge  or  lien  may  have  had  notice  that  the  person  with 
whom  such  contract  or  agreement  is  made  is  only  an  agent."  The 
words  of  this  Act  are  **any  agenC  "intrusted  with  the  possession  of 
goods,"  and  Bryant  was  clearly  such  an  agent.  It  is  true  he  was  a 
clerk ;  but  he  was  not  in  the  position  of  a  clerk  who  has  only  a  minis- 
terial duty  to -discharge;  for  he  had  discretionary  power  to  pledge 
dock  warrants  for  the  use  of  his  employer.  This  statute  4)ught  to 
receive  a  liberal  construction ;  for  it  is  a  well-established  principle  that 
the  person  who  does  an  act  whereby  another  is  enabled  to  do  mischirf 
should  bear  the  loss  occasioned  by  it,  and  here  that  party  is  the  plain- 
tilBT  who  intrusted  Bryant  to  the  extent  he  did.  [CocKBURN,  C.  J. — 
The  Factors'  Acts  were  never  meant  to  apply  to  cases  of  this  kind. 
The  first  of  them,  4  G.  4,  c.  83,  is  entitled  "An  Act  for  the  better  pro- 
tection of  the  property  of  merchants  and  others,  who  may  hereafter 
enter  into  contracts  or  agreements  in  relation  to  goods,  wares,  or 
merchandises  intrusted  to  factors  yr  agents ;"  and  it  begins  by  reciting, 
"  Whereas  it  has  been  found  that  the  law,  as  it  now  stands,  relating 
to  goods  shipped  in  the  names  of  persons  who  are  not  the  actual  pro- 
prietors thereof,  and  to  the  deposit  or  pledge  of  goods,  aflFords  great 
facility  to  fraud,  produces  frequent  litigation,  and  proves,  in  its  effects, 
♦8361  ^^8^^7  i^j^rious  to  the  interests  of  commerce  *in  general.^ 
-»  This  is  not  a  case  under  that  Act.  [Blackburn,  J. — In  Wood 
V.  Rowcliffe,  6  Hare  183,  191,  Wigram,  V.  C,  held  that  the  Factors' 
Acts,  6  Gr.  4,  c.  94,  and  5  &  6  Vict.  c.  89,  were  never  understood  to 
apply  to  other  than  mercantile  transactions.]  That  was  the  case  of 
advances  made  on  the  security  of  furniture,  used  in  a  furnished  house, 
to  the  apparent  owner  who  was  only  the  agent. 

CocKBURN,  C.  J. — No  rule  ought  to  be  granted :  for  the  direction 
of  the  Judge  was  right,  and  so  was  the  verdict.  I  entertain  no  doubt 
that  this  «case  is  not  within  either  of  the  Factors'  Acts  referred  to. 
The  relation  between  the  parties  here  was  that  of  master  and  servant, 
not  that  of  principal  and  agent.  Bryant  being  the  derk,  and  in  that 
sense  the  servant;  of  the  plaintiff,  had  authority  to  sign  delivery  orders 
on  his  behalf,  and  give  them  to  persons  dealing  with  the  plaintiff,  in 
the  course  of  his  business ;  and  acting  on  that  authority,  he,  in  fraud 
of  his  principal,  assigned  some  away.  The  plaintiff  would  of  course 
be  concluded  by  what  his  servant  did  by  his  authority,  but  he  is 
bound  no  farther ;  and  consequently,  when  we  find  that  these  dock 
warrants  were  parted  with  by  his  servant  without  his  authority,  they 
still  remain  his  property,  and  he  is  entitled  to  recover  them  from  the 
party  to  whom  they  were  pledged. 

Grompton,  J. — I  entirely  agree  with  my  Lord  Chief  Justice.  These 
statutes  contemplate  the  relation  of  principal  and  agent.  They  per- 
haps extend  a  little  beyond  the  case  of  factors,  but  still  fall  short  of 
including  that  of  master  and  servant. 

Blackburn,  J.,  concurred.  Bule  refused. 


Digitized  by 


Google 


1  BEST  k  SMITH.    Q.  B.  886 


•BARTLETT  v.  WELLS.    Jan.  17.  [*886 

CofUract, — Infancy. — Replication  on  equitable  grounds, — Common  Law  Procedure  Act, 
1854,  17  dh  18  VicL  c.  125,  *.  ^,^Depariure. 

Declaration  for  goods  bargained  and  sold,  and  goods  bargained,  sold,  and  delirered.    Plea, 

infancy.     Replication  on  equitable  grounds,  that  the  defendant,  at  the  time  of  the  accruing  of 

the  causes  of  action,  with  knowledge  of  his  true  age,  falsely  and  fraudulently  represented  to 

'  the  plaintiff  that  he,  the  defendant,  was  of  full  age,  whereby  the  plaintiff  was  induced  to  entar 

into  the  contract  and  supply  the  goods.     On  demurrer,  held, 

1.  That  the  replication  was  no  answer  to  the  plea  either  at  law,  or  a«  an  equitable  replioatioB 
under  sect.  85  of  the  Common  Law  Procedure  Act,  1854,  17  A  18  Vict  o.  125. 

2.  That  It  was  a  departure  from  the  declaration. 

Declaration  for  goods  bargained  and  sold,  and  goods  bargained, 
sold,  and  delivered ;  and  for  work  and  labour ;  and  for  money  paid  ; 
and  for  money  due  on  accounts  stated. 

Pleas.     1.  Never  indebted.     Issue  thereon. 

2.  That  the  defendant,  at  the  time  of  the  contracting  of  the  said 
debt,  was  an  infant  within  the  age  of  twenty-one  years. 

Eeplication  to  the  second  plea  upon  equitable  grounds :  that  the 
defendant,  before  and  at  the  time  of  the  accruing  of  the  causes  of 
action  in  the  declaration  mentioned,  with  knowledge  of  his  true  age, 
falsely  and  fraudulently  represented  to  the  plaintiflF  that  he  the  de- 
fendant then  was  of  full  age,  whereby  the  plaintiff,  then  having  no 
knowledge  or  means  of  knowledge  that  the  defendant  then  was  not  of 
full  age,  was  induced  to  make  and  enter  into  the  said  contracts  in  the 
declaration  mentioned,  and  to  supply  the  said  goods  therein  mentioned 
to  the  defendant ;  and  that,  but  for  such  false  and  fraudulent  repre- 
sentations as  aforesaid,  the  plaintiff  would  not  have  entered  into  the 
said  contracts  or  supplied  the  said  goods,  or  any  part  thereof. 

Demurrer  and  joinder  therein. 

*Oibbons,  for  the  defendant. — First,  the  replication,  if  treated   r*onir 
as  a  legal  replication,  is  a  departure  from  the  declaration.    ''A   ^ 
departure  takes  place  when,  in  any  pleading,  the  party  deserts  the 
ground  that  he  took  in  his  last  antecedent  pleading,  and  resorts  to 
another :"  Stephen  on  Pleading,  p.  82,  6th  ed.     The  declaration  is 
upon  a  contract.     The  replication  making  the  liability  of  the  defend- 
ant to  depend  on  a  false  representation,  converts  the  action  into  an  i. 
action  in  tort,  which  cannot  be  done :  Manby  v.  Scott,  1  Sid.  109,  129  ;i 
Johnson  v.  Pie,  1  Keb.  905,  913,  1  Lev.  169  ;(a)  Jennings  v.  Eundall, 
per  Lord  Kenyon,  8  X.  E.  835,  336 ;  Green  v.  Greenbank,  2  Marsh  486 
(E.  C.  L.  E.  vol.  4).     [CocKBURN,  C.  J. — Those  cases  only  decided 
that,  if  goods  are  delivered  to  an  infant  under  a  contract,  the  party 
who  delivered  them  cannot  bring  trover  or  case  against  him,  and  are; 
^   not  applicable  to  a  fraudulent  representation  made  by  an  infant.]    The 

plaintiff  has  elected  to  declare  on  a  contract.  ^ 
X  Secondly,  if  the  replication  is  treated  as  an  equitable  replication,  it 
is  bad,  because  the  answer  which  it  sets  up  to  the  plea  does  not  show 
such  an  equity  as  can  be  pleaded  under  sect.  85  of  The  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict.  o.  125.  In  Johnson  v.  Pie  it  was 
held  that  an  infant  could  not  be  made  liable  for  a  fraudulent  repr^ 
sentation  that  he  was  of  full  age,  whereby  the  plaintiff  was  induced 

(a)  S.  0.  nom.  Johnson  v.  Pje,  1  Sid.  268. 
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to  contract  with  him ;  and  the  reason  given  in  the  report  in  1  Keb. 
914,  against  an  action  being  maintainable  on  the  affirmation  by  the 
defendant  that  he  was  of  full  age  is,  that  "  also  by  this  means  all  the 
*8S81  P^®^^  ^^  infancy  would  *be  taken  away,  for  such  affirmations 
J  are  in  every  contract."  The  correctness  of  that  decision  was 
recognised  by  Parke,  B.,  in  Price  v.  Hewett,  8  Exch.  146,  148.t  In 
The  Liverpool  Adelphi  Loan  Association  v.  Fairhurst  and  Wife,  9 
Exch.  422,  429,t  it  was  held,  for  a  similar  reason,  that  the  husband 
could  not  be  made  liable  in  an  action  against  him  and  his  wife  for  a 
fraudulent  representation  by  the  wife  that  she  was  sole  and  unmar- 
ried at  the  time  of  making  the  contract,  for,  "if  this  were  allowed,  it 
is  obvious  that  the  wife  would  lose  the  protection  which  the  law  gives 
her  against  contracts  made  by  her  during  coverture." 

Beasley,  contri. — The  replication  is  good  as  an  equitaik  replication, 

The  decisions  in  Courts  of  equity  have  established  it  as  an  equitable 
doctrine  that  an  infant  who  obtains  a  loan  on  a  representation,  wjiich 
he  knows  to  be  false,  that  he  was  of  age,  is  estopped  froni  pleading 
his  infancy :  Ex  parte  The  Unity  Joint  Stock  Mutual  Banking  Asso- 
ciation In  re  King,  3  De  G.  &  Jones  63 ;  Cory  v.  Gertcken,  2  Madd.  40 ; 
Watts  V,  Creswell,  2  Eq.  Cas.  Abr.  515,  516,  pi.  3,  9  Vin.  Abr.  415, 
tit.  En/ant,  pi.  24 ;  Clarke  v,  Cobley,  2  Cox  Eq.  Cas.  173 ;  Bristow  v. 
Eastman,  1  Esp.  172.  [Crompton,  J. — Bristow  v.  Eastman  was  not 
an  action  on  an  actual  contract.]  Watts  v.  Creswell  is  cited  in  Sav- 
age v.  Foster,  9  Mod.  35,  p.  38;  and  it  is  said,  in  note  i,  "That  an 

infant  who  is  privy  to  or  practises  a  fraud  shall  be  bound  in  th«;  same 

manner  as  if  he  had  been  adult." '  [Crompton,  J.— In  Bullen  and 
Leake's  Precedents  of  Pleadings,  which  contains  a  very  convenient 
and  well-arranged  collection  of  rules  as  to  when  a  defence  on  equita- 
*8391  ^^®  grounds  may  be  pleaded,  it  *is  laid  down,  page  382,  note  (a) : 
-■  "  Equitable  replications  will  not  be  allowed  which  are  incon- 
sistent with  the  legal  right  alleged  in  the  declaration."  And,  after 
citing  the  instances  in  Hunter  v.  Gibbons,  1  H.  &  N.  459,t  and  Gul- 
liver V.  Gulliver,  1  H.  &  N.  174,t  they  add:  "These  replications  are 
objectionable,  both  as  being  departures  from  the  declaration  and  as 
setting  up  matter  for  a  suit  in  equity  instead  of  a  cause  of  action  at 
law."  This  replication  is  contrary  to  both  of  the  rules  there  laid 
down.]  In  page  353,  note  (a),  it  is  said,  "In  an  action  brought  npoa 
the  contract,  the  representation  might  perhaps  in  some  cases  form  a 
good  replication  upon  equitable  grounds  to  a  plea  of  infancy." 
[Crompton,  J. — That  suggestion  is  thrown  out  very  gently.]  By 
sect.  84  of  the  Common  Law  Procedure  Act,  1854,  17  &  18  Vict,  c 
125,  "  the  plaintiff  may  reply,  in  answer  to  any  plea  of  the  defendant, 
facts  which  avoid  such  plea  upon  equitable  grounds."  It  was  intended 
by  this  and  the  preceding  sections  to  give  parties  the  benefit  of  an 
equitable  answer  or  defence  without  incurring  the  expense  or  incon- 
venience of  going  into  a  Court  of  equity.  [Cockburn,  C.  J. — But  it 
was  not  intended  to  invest  a  Court  of  common  law  with  power  to 
give  relief  in  all  cases  in  which  a  Court  of  equity  would  give  it.  If 
this  Court  could  not  give  redress  when  all  the  facts  were  stated  in 
the  declaration,  it  was  not  intended  that  redress  should  be  given  by 
an  equitable  replication.]  In  De  Pothonier  v,  De  Mattos,  E.  B.  &  E. 
461,  466  (E.  C.  L.  R.  vol.  96),  Lord  Campbell  said  that  "the  object 
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of  sect.  85  of  The  Common  Law  Procedure  Act,  1854,  was  to  allow 
an  equitable  replication  to  a  plea  which  sets  out  facts  that  can  be 
answered  upon  equitable  grounds :  such  a  plea,  in  fact,  as  the  Court 
*would,  before  the  statute,  have  set  aside  in  the  exercise  of  r+o^A 
what  was  called  its  equitable  jurisdiction."  [Crompton,  J. —  *■ 
Wherever  there  is  want  of  good  faith  in  pleading  a  plea,  we  have 
jurisdiction  to  set  it  aside  independently  of  the  Common  Law  Pro- 
cedure Act,  1864:.  The  replication  in  De  Pothonier  v.  De  Mattos  did  not 
set  up  a  new  equitable' right,  nor  was  it  a  departure  from  the  declara- 
tion, but  it  alleged  that  the  plaintiff,  having  a  legal  right  to  sue  for 
another  person,  had  given  a  release ;  though  I  remember  thinking 
that  the  aecision  in  that  case  went  too  far.  In  this  case  the  replica- 
tion does  not  avoid  the  plea,  but  says,  in  effect,  "  If  I  had  added  a 
certain  fact  in  my  declaration,  a  Court  of  equity  would  have  relieved 
me."]  In  Voriey  v.Barfatt,  1  C.  B.  N.  S.  225  (B.  C.  L.  E.  vol.  87),  it 
was  held  that  an  equitable  replication  might  be  a  good  legal  as  well 
as  equitable  answer  to  a  plea.  fCocKBUBN,  C.  J. — A  Court  of  equity 
might  say  to  the  defendant,  "You  shall  not  set  up  infancy;"  this 
Court  cannot  prevent  him  from  pleading  a  plea  of  infancy:  or  a 
Court  of  equity  might  say  to  the  plaintiff,  "We  will  give  you  leave 
to  amend  your  bill  by  setting  out  all  the  facts,"  which  this  Court  can- 
not do.  Ubompton,  J. — ^Is  there  any  case  in  which  a  Court  of  equity 
has  interfered  to  prevent  the  defendant  from  pleading ^his  infancy?] 
No.  Nelson  t;,  Stocker,  4  De  G.  &  Jones  458,  may  be  cited,  but  there 
the  facts  did  not  raise  the  equitable  doctrine. 

Oibbons  was  not  called  upon  to  reply.       . 

CocKBURN,  C.  J. — ^I  am  of  opinion  that  the  replication  affords  no 
answer  to  the  plea  either  at  law  or  in  equity.  *As  to  the  first,  r*o4 -• 
the  test  is  whether,  upon  the  whole  of  the  facts,  taking  the  ^ 
declaration,  plea,  and  replication  together,  the  plaintiff  makes  out  a 
cause  of  action  against  the  defendant.  The  state  of  facts,  so  taken, 
is  that  the  defendant,  being  a  minor,  represented  himself  to  the  plain- 
tiff as  a  person  of  full  age,  and  by  that  representation  induced  the 
plaintiff  to  enter  into  a  contract  with  him,  which  he  has  failed  to  per- 
form. If  these  facts  were  stated  in  extenso  in  the  declaration,  could 
the-  action  be  maintained  ?  Clearly  not.  Therefore  the  replication 
affords  no  legal  answer  to  the  plea. 

Again,  the  facts  stated  in  the  replication  would  not  be  an  answer 
if  infancy  were  pleaded  to  a  bill  in  equity  for  a  specific  performance 
of  the  contract    It  may  be  that  a  Court  of  equity  would  afford  relief  [ 
against  a  fraud  of  this  nature  on  the  part  of  an  infant;   but  that> 
woidd  be  only  on  the  ground  of  fraud,  not  on  the  ground  of  contract.' 
In  the  cases  cited  the  suit  was  against  the  infant,  in  respect  of  a 
fraud,  and  redress  was  given  against  him  because  he  had  been  guilty 
of  fraud.     Therefore  those  cases  do  not  show  that  fraud  is  an  answer 
to  a  plea  of  infancy,  which,  both  at  law  and  in  equity,  avoids  a  con- 
tract except  for  necessaries ;  though  a  Court  of  equity  would  compel 
the  infant  to  make  restitution  or  do  equity.  _ 

Moreover,  the  replication  is  a  departure.  The  declaration  is  on  a 
contract  for  money  payable  for  goods  supplied  to  the  defendant ;  the 
plea  answers  that ;  the  plaintiff  seeks  to  put  the  plea  aside  by  reply 
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ing  a  tort.    That  is  a  departure,  the  nature  of  the  cause  of  action 
being  changed. 

Crompton,  J. — It  is  clear  that  if  this  had  professed  to  be  a  rep- 
*8421  ^^^**^^^  based  upon  legal,  and  not  upon  equitable  *grounds, 
^  it  would  not  prevent  the  defence  pleaded  by  the  plea  from 
being  applicable  to  the  action.  It  is  clear  on  the  authorities,  both  as 
to  coverture  and  infancy,  which  stand  on  the  same  footing,  that,  when- 
ever a  tort  is  connected  wiih  a  contract  made  with  a  married  woman 
or  an  infant,  it  does  not  prevent  them  from  pleading  their  incapacity 
to  contract.  The  case  of  Wright  v.  Leonard,  11  C.  B.  N.  S.  258,  is  a 
stronff  authority  on  this  point.  My  brothers  Williams  and  Willes, 
who  differed  from  the  rest  of  the  Court  in  holding  that  there  was  a 
cause  of  action  against  the  husband  and  wife,  admitted  that  a  married 
woman  is  exempted  from  liability  for  fraud  where  it  is  directly  con- 
nected with  a  contract  made  with  her,  and  is  the  means  of  effecting 
it,  and  part  of  the  same  transaction,  which  is  the  principle  of  the  deci- 
sion in  The  Liverpool  Adelphi  Loan  Association  v,  Fairhurst  and 
Wife,  9  Exch.  422  ;t  though  they  disputed  the  application  of  the 
principle  to  that  case  on  the  ground  that  there  had  been  no  contract 
with  the  wife.  That,  therefore,  is  a  strong  authority  that  the  repli- 
cation would  be  a  departure  if  set  up  as  avoiding  the  plea. 

Then  is  it  matter  which  may  be  set  up,  in  a  replication  upon  equita- 
ble grounds,  under  sect.  85  of  the  Common  Law  Procedure  Act, 
18547  I  think  not.  I  adhere  to  the  rule  stated  by  Mr.  BuUen  and 
Mr.  Leake,  in  the  passage  which  I  have  read ;  (a)  and  I  think  that  this 
replication  would  be  a  departure  in  equity  as  well  as  law,  because  the 
matter  it  sets  up  is  an  equitable  right  compounded  of  tort  and  con- 
tract. This  is  not  matter  on  which  the  plaintiff  might  have  gone 
into  a  Court  of  equity.  There  have  been  cases  in  which  a  Court  of 
*84H1  ®^^**y  ^^^  *acted  in  the  exercise  of  its  peculiar  jurisdiction  as 
■'  to  fraud,  which  is  different  from  that  in  our  Courts ;  but  we  are 
not  to  act  as  a  Court  of  equity  in  enforcing  mere  equitable  rights.  The 
nearest  case  to  this  is  Vorley  v.  Barratt,  1  C.  B.  N.  S.  225  (E.  C.  L. 
R.  vol.  87),  where  the  plaintiff  sued  for  contribution  as  surety ;  the 
replication  did  not  substitute  a  new  right  and  alter  the  original  lia- 
bility, but  set  up  a  subsequent  discharge.  The  answer  to  the  plea 
there  was  that  there  was  a  mistake  or  collusion,  which  is  different 
from  setting  up  an  answer  which  goes  to  a  different  course  of  action. 
I  think  that  the  rule  is  that  an  equitable  replication  cannot  be  pleaded 
to  a  legal  plea  if  it  mereljr  shows  that  the  plaintiff  has  some  right  in 
_^  equity,  which  is  ground  for  applying  to  a  Court  of  equity. 

Also  the  replication  is  bad  as  a  departure,  which  is  an  objection 
open  on  general  demurrer  (though  there  has  been  some  doubt  as  to 
that),  because  it  sets  up  a  tort,  the  original  cause  of  action  being  a 
contract. 

Mellob,  J. — ^I  am  of  the  same  opinion.  An  equitable  ground  is 
relied  upon  in  the  replication,  and  one  which  is  matter  for  a  suit  in  a 
Court  of  equity :  that  is  not  within  sect.  85  of  The  Common  Law 
Procedure  Act,  1854. 

I  am  also  of  opinion  that  the  replication  is  a  departure ;  and  there- 
fore, on  both  grounds,  the  demurrer  ought  to  be  allowed. 

Judgment  for  the  defendant. 

(a)  See  p.  839. 
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Friendly  fibcie^y.— 18  d:  19  Vict.  c.  63,  w.  41,  42.— Jurisdiction  of  County  Court. 

Rule  16  of  a  friendly  society  provided,  that  a  dispute  of  any  kind  whatsoeyer  arising  nnder 
the  rules  should  be  referred  to  a  committee.  By  rule  22,  any  member  in  the  receipt  of  the  gifts 
of  the  Society  being  found  imposing  on  the  Society  was  to  be  expelled.  A  member  of  the 
Society  in  the  receipt  of  pay  was  charged  with  receiving  full  pay  when  he  was  only  entitled  to 
half  pay,  and,  the  matter  being  referred  to  a  committee  under  rule  16,  he  was  expelled,  but 
without  being  heard  before  the  committee.  Upon  application  for  a  mandamus  to  reinstate  him 
as  a  member  of  the  Society, 

1.  Held  by  Crompton,  Blackburn,  and  Mellor,  Js.,  Cockburn,  G.  J.,  dubitante,  that  the  County 
Court  had  jurisdiction,  under  stat.  18  A  19  Vict  e.  68,  ss.  41,*  42,  to  order  him  to  be  reinstated, 
if  he  had  been  improperly  expelled. 

2.  Qucere,  whether  this  was  a  dispute  within  rule  16 ;  but,  if  it  was,  held  that  the  Couniy 
Court  might  order  the  Society  to  hear  the  applicant. 

Tms  was  an  application  for  a  rule  calling  upon  the  Loyal  Nelson 
Lodge  of  the  Midland  Counties  Order  of  Odd  Fellows,  held  at  Wood- 
side,  in  the  county  of  Worcester,  being  a  duly  registered  Friendly 
Society,  to  show  cause  why  a  mandamus  should  not  issue  commana- 
ing  the  Society  to  reinstate  George  Wooldridge  as  a  member  of  the 
Society,  upon  service  of  the  rule  on  the  secretary  of  the  Society.  The 
applicant  became  a  member  of  the  Lodge  on  the  15th  November, 
1841.  In  August,  1860,  he  became  blind,  and  under  the  rules  of  the 
club  he  was  entitled  to  7s.  a  week  for  six  months  and  Ss.  6rf.  a  week 
afterwards.  He  applied  for  and  received  his  sick  pay  at  the  rate  of 
7s.  a  week  until  the  22d  April,  1861.  It  was  then  discovered  that  he 
had  unintentionally  received  full  pay  for  seven  weeks  longer  than, 
according  to  the  rules,  he  ought  to  have  received  it,  and  he  repaid  the 
excess  to  the  treasurer  on  the  6th  May.  Payments  at  the  reduced 
rate  of  Ss.  6d.  a  week  were  made  to  the  applicant  from  that  time  until 
the  13th  August,  when  his  daughter,  upon  going  as  usual  for  the  sick 
pay,  was  *told  liy  the  secretary  that  orders  had  been  given  to  r+o^^K 
pay  no  more,  because  she  had  received  from  the  treasurer  a  '■ 
full  week's  pay  on  the  6th  May,  when  the  money  received  in  excess 
was  repaid ;  and  that,  for  that  reason,  the  applicant  had  been  expelled 
from  the.  Lodge.  The  applicant  was  required  to  attend  with  his 
daughter,  on  the  Lodge  night,  on  the  26th  August.  They  did  so,  and 
were  not  allowed  to  go  into  the  Lodge  meeting-room ;  but  some  of  the 
members  came  out  and  repeated  that  he  had  received  too  much,  and 
at  the  close  of  the  evening  they  informed  him  that  they  did  not  intend 
to  pay  him  any  more.  In  answer  to  a  letter  by  the  attorney  of  the 
applicant,  demanding  his  pay,  one  of  the  trustees  wrote,  on  the  5th 
September,  1861,  as  follows :  "  Wooldridge's  case,  of  the  Lodge  of 
which  I  am  trustee,  has  been  heard  before  two  committees,  and  then 
referred  to  the  whole  Lodge  according  to  rule  16;  and  it  was  clearly 
proved  that  he  had  received  moneys  unlawfully  in  receiving  whole 
pay  when  he  should  only  have  received  half  pay,  and  that,  after 
returning  some  of  the  moneys  that  he  had  received,  he  again  sent, 
and  they  received  the  full  amount  again,  which  they  must  well  know 
that  they  were  doing  wrong."  On  the  7th  October,  which  was  the 
usual  club  quarter  night,  the  applicant  tendered  his  quarter's  money, 
when  the  officer  who  received  the  members'  payments,  one  of  the 
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trustees,  said  that  they  would  not  receive  it;  they  had  crossed  his 
name  out  of  the  books. 

The  rules  of  the  Society  were  duly  certified  and  enrolled  under  stat. 
18  &  19  Vict.  c.  63.     The  following  were  referred  to. 

"  6.  That  this  Lodge  shall  consist  of  an  unlimited  number  of  mem- 
*8461  ^^^^y  ^^®  business  thereof  shall  be  *conducted  by  a  committee 
-•  of  management,  consisting  of  the  following  officers,  viz./'  &c.: 
"that  five  shall  form  a  quorum.  The  meetings  shall  be  held  every 
third  Monday,  at  half-past  seven  o'clock  in  the  evening,  and  oontinue 
open  until  ten  o'clock,  when  it  shall  be  closed  for  the  evening.  That 
every  member  of  the  Lodge  shall  have  an  equal  voice  in  all  property 
and  concerns  thereof,  and  when,  at  any  time,  the  votes  are  equal,  the 
president  shall  have  the  casting  vote." 

"16.  That  if  a  dispute  arise,  under  the  rules,  in  the  Lodge,  of  any 
kind  whatsoever,  which  they  cannot  conveniently  settle,  they  must 
refer  the  same  to  a  private  committee,  and,  if  the  same  be  not  settled 
by  them  to  mutual  satisfaction,  it  shall  then  be  referred  to  the  district 
committee,  and  their  decision  shall  be  final." 

"  22.  That  any  member  in  the  receipt  of  the  gifts  of  this  Lodge 
being  found  imposing  thereon  by  stating  himself  sick  and  incapable 
of  following  his  employment,  usual  trade,  or  calling,  when  he  is  able, 
or-actuallv  doing  so,  shall  be  expelled,"  &c. 

"  39.  If  any  officer,  member,  or  any  person  whatever,  by  false  repre- 
sentation or  imposition,  shall  obtain  possession  of  any  moneys,  securi- 
ties, books,  papers,  or  other  effects  of  this  Society,  or,  having  the  same 
in  his  possession,  shall  withhold  or  misapply  the  same,  or  shall  wil- 
fully apply  any  part  of  the  same  to  purposes  other  than  those  expressed 
or  directed  in  the  rules,  he  may,  upon  complaint  made  by  any  person 
on  behalf  of  this  Society,  be  summoned  before  two  justices,  and  if  the 
justices  shall  determine  the  complaint  to  be  proved,  they  shall  adjudge 
and  order  him  to  deliver  up  all  such  moneys,  securities,  books,  papers, 
or  other  effects,  or  to  repay  the  amount  of  money  applied  improperly, 
♦8471  ^^^  *^  *P*yf  if  they  think  fit,  a  further  sum  of  money  not  ex- 
^  ceeding  202.,  together  with  costs  not  exceeding  20^. ;  and,  in 
default,  the  said  justices  may  order  the  said  person  so  convicted  to  be 
imprisoned  in  the  common  gaol  or  house  of  correction,  with  or  with- 
out hard  labour,  for  any  time  not  exceeding  three  months." 

J.  E,  Davis,  in  support  of  the  application. — It  is  doubtful  whether 
this  is  a  dispute  over  which  the  county  court  has  jurisdiction.  Stat. 
18  &  19  Vict.  c.  63,  s.  40,  enacts :  '*  Every  dispute  between  any  mem- 
ber or  members  of  any  society  established  under  this  Act  or  any  of 
the  Acts  hereby  repealed,  or  any  person  claiming  through  or  under  a 
member,  or  under  the  rules  of  such  society,  and  the  trustee,  treasurer, 
or  other  officer,  or  the  committee  thereof,  shall  be  decided  in  manner 
directed  by  the  rules  of  such  society,  and  the  decision  so  made  shall 
be  binding  and  conclusive  on  all  parties,  without  appeal :  Provided 
that  where  the  rules  of  any  society  established  under  any  of  the  Acts 
hereby  repealed  shall  have  directed  disputes  to  be  referred  to  justices, 
such  disputes  shall,  from  and  after  the  1st  August,  1856,  be  referred 
to  and  decided  by  the  county  court  as  hereinafter  mentioned."  The 
proviso  taking  away  the  jurisdiction  of  the  justices  was  repealed  by 
Stat.  21  &  22  Vict.  c.  101,  s.  6^  and  their  jurisdiction  to  deciae  disputes 
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is  restored,  if  the  rules  so  direct.  By  stat.  18  &  19  Vict.  c.  63,  s.  41 : 
"  All  applications  for  the  removal  of  any  trustee,  or  for  any  other 
relief,  order,  or  direction,  or  for  the  settlement  of  disputes  that  may 
arise  or  may  have  arisen  in  any  society  the  rules  of  which  do  not  pre- 
scribe any  other  mode  of  settling  such  disputes, shall  be  made 

to  the  county  court  of  *the  district  within  which  the  usual  or  r^oAo 
principal  place  of  business  of  the  society  shall  be  situate ;  and  •- 
such  Court  shall,  upon  the  application  of  any  person  interested  in  the 
matter,  entertain  such  application,  and  give  such  relief,  and  make 
such  orders  and  directions  in  relation  to  the  matter  of  such  application, 
as  hereinafter  mentioned,  or  as  may  now  be  given  or  made  by  the 
Court  of  Chancery  in  respect  either  of  its  ordinary  or  its  special  or 
statutory  jurisdiction."  In  this  case,  rule  16  directs  that  disputes 
between  a  member  and  the  Society  shall  be  determined  by  a  private 
committee;  a  reference  under  that  rule  has  taken  place,  and  the 
Society  have  proceeded  to  expel  the  applicant.  But  the  applicant  has 
never  been  heard,  and  rule  22,  which  provides  for  the  expulsion  of  a 
member  in  certain  cases,  is  not  applicable  to  this  case.  If  fraud  is 
alleged,  proceedings  should  be  taken  under  rule  39,  or  sect.  24  of  stat. 
18  &  19  Vict.  c.  63.  [Blackburn,  J.— Does  not  sect.  41  provide  for 
disputes  as  to  whether  a  member  has  been  rightly  expelled  ?  Sect. 
42  gives  power  to  the  county  court  judge  to  adjudge  the  restoration 
of  a  member :  it  enacts :  "  where  the  order  of  the  said  court  shall  be 
for  the  doing  of  some  act,  not  being  for  the  payment  of  money,  it 
shall  be  lawful  for  the  judge  of  such  county  court  in  his  said  order  to 
order  the  party  to  do  such  act,"  &c.  Cockburn,  C.  J. — If  the  Society 
have  taken  upon  themselves  to  expel  a  member,  I  doubt  whether  the 
county  court  has  jurisdiction  :  it  would  be  an  answer  that  the  applicant 
was  not  a  member.]  Stat.  10  G.  4,  c.  56,  s.  27,  enacted  that  provision 
should  be  made  by  the  rules  of  the  Society  specifying  whether  dis- 

{)utes  should  be  referred  to  justices  or  to  arbitration;  and,  in  the 
brmer  alternative,  jurisdiction  being  given  by  sect.  28  *to  r*o>Q 
justices  to  determine  disputes,  this  Court  has  frequently  inter-  '■ 
fered  by  mandamus  to  compel  justices  to  entertain  applications  by 
persons  thinking  themselves  aggrieved.  [Blackburn,  J. — Re  Hoey 
V,  MTarlane,  4  C.  B.  N.  S.  718  (E.  C.  L.  R.  vol.  93),  decides  that  stat. 
18  &  19  Vict.  c.  63,  s.  41,  gives  the  county  court  all  the  remedial 
powers  previously  possessed  by  the  Court  of  Chancery.] 

Cockburn,  C.  J. — The  first  question  is  whether  the  expulsion  was 
not  altogether  idle  and  vain,  inasmuch  as,  on  the  facts  stated,  there 
■  was  no  ground  for  expulsion.  It  is  also  a  question  whether  the  matter 
was  a  dispute  which  could,  by  the  16th  rule,  be  referred  to  the  com- 
mittee. If  it  was,  the  committee  do  not  appear  to  have  acted  judicially, 
but  only  to  have  reported.  If  there  was  no  expulsion,  the  matter 
would  be  the  ground  of  an  application  to  the  county  court.  And,  if 
the  committee  have  not  heard  the  applicant,  he  could  get  an  order  of 
the  judge  of  the  county  court  on  them  to  hear  him. 

My  brothers,  however,  have  no  doubt  that  the  county  court  has 
jurisdiction  to  order  that  the  applicant  be  reinstated  if  he  has  been 
improperly  expelled  ;  and  there  is  an  authority  to  that  eflFect.  That 
being  so,  this  Court  has  no  jurisdiction. 

When  the  judge  of  the  county  court  has  made  that  order,  if  the  pay 
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is  still  withheld,  he  should  inquire  into  that ;  and,  if  the  dispute  was 
within  the  16th  rule,  he  should  direct  the  Lodge  to  hear  the  applicant 
according  to  that  rule,  or,  if  not  within  the  rule,  he  should  decide  the 
case  and  give  relief. 
Ceompton,  Blackburn,  and  Mellor,  Js.,  concurred. 

Rule  discharged. 


♦8501   *''^®  QUEEN,  on  the  prosecution  of  GREGORY,  v.  ALLEN. 
J  Nov.  20. 

Indictment, — Nolle  prosequi. — Potoer  of  Attorney- Chneral. 

1.  The  Attorney-General  has  power  to  enter  a  nolle  prosequi  on  an  indiotment  without  caliiag 
upon  the  prosecutor  to  show  cause  why  that  should  not  be  done  ,*  and  where  he  has  done  so  thic 
Court  will  not  interfere. 

2.  Quatrtf  whether  the  nolle  prosequi  has  the  effect  of  putting  an  end  to  the  proeeeuiioa 
altogether  ? 

Indictment  charged  that  the  defendant,  on  the  13th  September 
instant,  at  the  Custom-House,  in  the  city  of  London,  unlawfully,  wil- 
fully, knowingly,  and  corruptly  did  give  certain  false  evidence  on  his 
examination  on  oath  before  Ralph  William  Grey,  Esq.,  one  of  the 
Commissioners  of  Her  Majesty's  Customs,  then  conducting  a  certain 
inquiry  under  and  in  pursuance  of  sect.  38  of  The  Supplemental 
Customs  Consolidation  Act,  1855  (18  &  19  Vict.  c.  96),  and  thereby 
unlawfully  and  knowingly  did  commit  wilful  and  corrupt  perjury, 
contrary  to  the  statute,  &c. 

A  true  bill  having  been  found  at  the  October  Sessions  of  the  Central 
Criminal  Court  in  1861,  the  indictment  was  removed  into  this  Court 
by  certiorari  at  the  instance  of  the  defendant;  and,  on  the  26th  Novem- 
ber following,  a  nolle  prosequi  was  entered  in  pursuance  of  an  order 
of  the  Attorney-General,  addressed  to  the  Queen's  coroner  and  attor- 
ney ;  which,  after  reciting  that  an  indictment  had  been  found  at  the 
Central  Criminal  Court  against  the  defendant  for  alleged  perjury, 
which  was  removed  by  certiorari  into  this  Court,  proceeded :  "  And 
whereas  it  is  deemed  advisable  that  a  nolle  prosequi  should  be  entered 
♦8511  *^  *^®  ®*^^  indictment.  These  *are  therefore  to  authorize  and 
J  require  you  to  enter,  or  cause  to  be  entered,  a  nolle  prosequi 
to  the  said  indictment. 

"Dated  this  26th  day  of  November,  1861. 

"W.  Atherton." 

J.  J,  Powelly  on  behalf  of  the  prosecutor,  moved,  upon  affidavits, 
for  a  rule  calling  upon  the  defendant  to  show  cause  why  the  prosecu- 
tor should  not  be  at  liberty  to  proceed  to  the  trial  of  the  indictment, 
notwithstanding  the  nolle  prosequi. 

First,  the  nolle  prosequi  has  been  entered  irregularly ;  and  there- 
fore the  indictment  is  still  in  force.  The  Attorney-General  has  no 
power  to  enter  a  nolle  prosequi  without  calling  the  prosecutor  before 
him  and  hearing  the  parties.  In  The  Crown  Circuit  Companion,  9th 
ed.,  p.  22,  10th  ed.  by  Ryland,  p.  25,  it  is  said  that  if  the  defendant 
has  an  action  brought  against  him  for  the  same  offence  of  which  he 
stands  indicted,  he  may  apply  to  the  Attorney-General  for  a  nolle 
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prosequi  to  be  entered  on  the  indictment,  and  must  first  procure  a 
certificate  from  the  clerk  of  the  peace  of  the  substance  of  the  indict- 
ment, whicli  must  be  annexed  to  a  proper  afi&davit,  **  whereupon  the 
Attorney-General  will  grant  a  summons,  directed  to  the  prosecutor, 
to  attend  him  on  such  a  day,  to  show  cause  why  a  nolle  prosequi 
should  not  be  entered  on  such  indictment."  [Crompton,  J. — That  is 
only  done  by  the  Attorney-General  for  his  own  information ;  but  he 
may  enter  a  nolle  prosequi  in  Court.  BLACKBURN,  J. — ^The  Attorney- 
General  has  the  same  right  to  enter  a  nolle  prosequi  on  behalf  of  the 
Crown  as  a  plaintiflF  has  in  a  civil  suit.]  In  *2  Gude^s  Prac-  r#oco 
tice  of  the  Crown  Side  of  the  King's  Bench,  p.  550,  it  is  said :  *■ 
^'The  application  for  a  nolle  prosequi  must  be  by  petition  to  the 
Attorney-General,  stating  the  facts ;  but  where  it  is  for  a  public  offence 
he  will  not  interfere.  Bex  v.  Evelyn  and  others,  Trin.  Vacation, 
1820.  In  order  to  procure  a  nolle  prosequi  to  stay  proceedings 
upon  an  information  or  indictment,  at  the  instance  of  a  defendant,  an 
affidavit  of  the  circumstances  must  be  made,  and  a  summons  to  show 
cause  obtained  from  the  Attorney-General,  which  may  be  attended 
by  counsel ;  and  upon  hearing  what  is  alleged  an  order  is  granted  or 
refused."(a)  [Cockburn,  C.  J. — It  is  not  said  that  the  Attorney- 
General  cannot  grant  his  fiat  without  hearing  the  parties.  Crompton, 
J. — When  the  prosecutor  wants  to  stop  a  prosecution  for  a  public 
offence  it  is  a  rule  of  practice,  for  fear  of  collusion,  that  he  must  do 
it  through  the  Attorney-General.]  The  Crown  may  pardon  before 
inquiry,  but  the  Attorney-General  has  not  this  power  of  preventing 
inquiry. 

Secondly,  assuming  that  the  Attorney-General  has  power  to  enter 
a  nolle  prosequi  without  hearing  the  parties,  the  nolle  prosequi  is 
only  a  temporary  stay  of  proceedings ;  and  it  is  competent  for  the 
Court  to  order  the  prosecution  to  proceed,  without  putting  the  prose- 
cutor to  the  expense  of  a  fresh  indictment.  [Cockburn,  C.  J. — The 
Attorney-General  might  enter  a  nolle  prosequi  toties  quoties.]  From 
respect  to  this  Court  he  would  not  do  so.  [Cockburn,  C.  J. — He 
would,  as  a  public  officer,  act  upon  his  own  responsibility.]  And 
this  Court  would  also  act  upon  its  sense  of  the  justice  of  the  case.  In 
Goddard  v.  Smith,  6  Mod.  261,  262,  Holt,  C.  J.,  said,  *''  that  r^gg„ 
the  entering  a  nolle  prosequi  was  only  putting  the  defendant  '- 
sine  die,  and  so  far  from  discharging  him  from  the  offence,  that  it  did 
not  discharge  any  further  prosecution  upon  that  very  indictment,  but 
that,  notwithstanding,  new  process  might  be  made  out  upon  it."  And 
"  this  here  is  not  so  much  as  a  nonsuit,  for  the  indictment  stands  still 
in  force,  and  the  Attorney-General  must  [might]  make  new  process 
upon  it  when  he  pleases.  Powell,  J.,  "  doubted  of  the  effect  of  a 
nolle  prosequi  upon  an  indictment,  whether  it  discharged  the  indict- 
ment, or  only  put  the  defendant  without  day,  and  that  notwithstand- 
ing the  Attorney-General  might  issue  new  process  upon  it ;"  and  then 
the  report  continues :  "  Holt,  C.  J.,  said  that  he  had  known  it  thought 
very  hard  that  the  Attorney- General  should  enter  nolle  prosequi 
upon  indictments,  and  that  it  began  first  to  be  practised  in  the  latter 
end  of  King  Charles  the  Second's  reign ;"  and  he  ordered  precedents 
to  be  searched.     "  Harcourt,  master  of  the  office.    There  never  has 

(a)  See  1  Cbitt  Crim.  Law,  p.  478,  479,  2d  e<L 
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been  any  proceedings  after  a  nolle  prosequi."  "Holt,  C.  J.,  at 
another  daj,  declared,  that  in  all  King  Charles  the  First's  time  there 
is  no  precedent  of  a  nolle  prosequi  on  an  indictment."  And  in  The 
Queen  v.  Ridpath,  10  Mod.  162,  it  was  said  by  the  Court,  p.  153, 
"  that  the  nolle  prosequi  was  neither  a  bar  nqr  discharge."  [Black- 
burn, J. — That  seems  to  be  a  rather  loose  note.]  In  "Wallace's 
Reporters,  3d  ed.,  p.  227,  the  6th  and  10th  Modern  are  mentioned 
among  those  volumes  of  Modem  Reports  which  "  deserve  a  place  in 
the  better  class  of  the  old  reporters."  [Blackburn,  J. — In  The 
Queen  v,  Ridpath,  the  point  was  that  the  nolle  prosequi  was  not  a 
termination  of  the  proceedings :  it  was  immaterial  to  the  question 
*8541  ^®f^^®  *^®  Court  whether  the  prosecution  *might  be  continued 
J  by  a  fresh  indictment.]  In  Stretton  and  Taylor's  Case,  1  Leon 
119,  which  was  an  information  upon  the  Statute  of  Usury,  it  was 
held  that  a  nolle  prosequi  was  no  bar  against  the  informer. 

CoCKBURN,  C.  J. — I  am  of  opinion  that  there  ought  to  be  no  rule 
in  this  case.  It  is  an  undoubted  power  of  the  Attorney-General,  as 
representative  of  the  Crown  in  matters  of  criminal  judicature,  to 
enter  a  nolle  prosequi,  and  thereby  to  stay  proceedings  in  any  indict- 
ment or  criminal  proceeding.  No  instance  has  been  cited,  and  there- 
fore it  may  be  presumed  .that  none  can  be  found,  in  which,  after  a 
nolle  prosequi  has  been  entered  by  the  fiat  of  the  Attorney -General, 
this  Ck)urt  has  taken  upon  itself  to  award  fresh  process  or  has  allowed 
any  further  proceedings  to  be  taken  on  the  indictment  Nor,  if  the 
Court  were  to  take  that  unprecedented  course,  is  there  anything  to 
prevent  the  Attorney-General  from  entering  a  nolle  prosequi  toties 
quoties.  It  is  not  for  us  to  create  a  precedent  which  is  contrary  to 
the  established  practice,  and  which  would  be  fraught  with  great 
inconvenience.  Our  attention  has  been  called  to  the  practice  of 
Attorney-General  in  his  office,  as  laid  down  in  the  books,  to  summon 
the  prosecutor,  and  hear  the  parties  before  granting  his  fiat  for  a 
nolle  prosequi.  I  think  that  is  a  wholesome  practice ;  and  generally 
the  law  officer  of  the  Crown,  before  entering  a  nolle  prosequi  either 
ex  mero  motu  or  at  the  instance  of  the  defendant,  and  thereby  de- 
barring the  prosecutor  from  proceeding  further,  would  act  wisely  in 
calling  the  prosecutor  before  him ;  but,  from  particular  circumstances 
known  to  him,  or  from  the  nature  of  the  charge,  he  may  feel  called 
♦8551  ^P^^  ^  grant  his  fiat  for  a  ♦nolle  prosequi  without  adopting 
-'  that  course.  Suppose  it  possible  that  there  could  be  an  abuse 
of  his  power  by  the  Attorney-General,  or  injustice  in  the  exercise  of 
it,  the  remedy  is  by  holding  him  responsible  for  his  acts  before  the 
great  tribunal  of  this  country,  the  High  Court  of  Parliament.  I  have 
no  doubt  that  the  Attorney-General  has  tliis  power ;  and  this  Court 
has  never  interfered  with  it. 

Crompton,  J. — It  would  be  very  mischievous,  by  granting  a  rule 
nisi,  to  raise  any  doubt  in  so  clear  a  matter.  In  this  country,  where 
private  individuals  are  allowed  to  prefer  indictments  in  the  name  of 
the  Crown,  it  is  very  desirable  that  there  should  be  some  tribunal 
having  authority  to  say  whether  it  is  proper  to  proceed  farther  in  a 
prosecution.  That  power  is  vested  by  the  constitution  in  the  Attor- 
ney-General, and  not  in  this  Court.  I'he  Attorney-General  may  enter 
a  nolle  prosequi  ex  mero  motu.     The  practice,  that  there  should  be  a 
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summons  to  the  prosecutor  to  show  cause  why  the  Attorney-General 
should  not  grant  his  fiat,  is  generally  satisfactory,  but  he  is  the  judge 
whether  a  nolle  prosequi  should  be  entered,  and  there  is  nothing  in 
the  books  to  show  that  he  cannot  do  it  without  hearing  the  parties. 
Moreover,  there  is  nothing  in  this  case  to  show  that  we  oaght  to  inter- 
fere if  we  had  the  power. 

Then,  the  nolle  prosequi  being  on  the  record,  there  is  an  end  of 
this  prosecution ;  but  the  question  remains  whether  that  is  final  or 
not.  I  rather  think,  however,  that  Mr.  Archbold,  in  his  Practice  of 
the  Crown  Office,  is  right,  when  he  says,  p.  62,  that  it  *'has  the  effect 
of  putting  an  end  to  the  prosecution  altogether."  It  is  said  that, 
notwithstanding  *that  the  Attorney-General  may  interfere  in  r#oK^ 
any  prosecution  in  any  Court  in  England,  and  stop  it,  this  Court  •- 
may  afterwards  award  process.  Goddard  v.  Smith,  6  Mod.  261,  262, 
only  decided  that  the  entry  of  a  nolle  prosequi  is  not  a  decision  on 
the  merits  of  the  prosecution :  the  Court,  in  the  course  of  the  argu- 
ment, said  that  the  Attorney-General  might  issue  new  process  upon 
the  indictment;,  but,  as  I  have  said,  I  rather  think  the  nolle  prosequi 
puts  an  end  to  the  prosecution.  In  Stretton  and  Taylor's  Case,  1  Leon 
119,  the  prosecutor  was  claiming  something  for  himself  as  well  as  for 
the  Crown :  and  the  Attorney-General  couid  not,  by  entering  a  nolle 
prosequi,  take  away  the  right  of  the  informer.  In  The  Queen  v.  Rid- 
path,  10  Mod.  152,  there  was  a  mistake  in  the  pleading,  and,  upon 
another  information  being  exhibited  against  the  defendant,  the  Court 
had  to  consider  what  was  the  effect  of  a  nollfe  prosequi  on  the  recog- 
nisances entered  into  by  the  defendant  and  his  sureties,  and  they  held 
that  the  nolle  prosequi  was  not  a  discharge ;  but  they  must  have  held 
that  the  original  information  was  at  an  end ;  because  there  cannot  be 
two  prosecutions  against  a  man  for  the  same  offence  at  the  same  time: 
tBat  is  contrary  to  what  the  Court  said  in  Goddard  v.  Smith.  The 
Attorney-General  has  this  power,  and  if  he  misuses  it  this  Court  can- 
not interfere. 

Blackburn,  J. — ^I  do  not  express  an  opinion  whether,  after  a  nolle 
prosequi  has  been  entered,  the  prosecutor  can  proceed  with  a  fresh 
indictment.  But  the  power  of  determining  whether  the  prosecution 
of  an  indictment  shall  go  on  or  not,  is  intrusted  to  the  Attorney- 
General,  who  *is  the  great  law  officer  of  the  Crown ;  and  whe-  r^oey 
ther  he  is  right  or  wrong  this  Court  cannot  interfere.  *- 

Mbllor,  J. — I  am  of  the  same  opinion.    If  we  were  to  interfere 
in  the  manner  suggested,  a  serious  conflict  might  arise  between  the ' 
jurisdiction  of  this  Court  and  the  functions  of  the  Attorney-General. 

•    Rule  refused. 

A  nolle  prosequi,  at  least  before  the    United  States.     See  Whart.  Or.  Law, 
jnry  is  impaDnelled,  does  not  appear    p.  249,  and  cases, 
to  be  a  bar  to  a  new  indictment  in  the 
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JACKSON  V.  EVEEETT.    Jan.  20. 
Action  on  judgment. — Costs. — 43  O.^c  46,  «.  4. 

1.  Stat  43  G.  3, 0.  46,  s.  4>  hj  whiefa  ''in  all  aotiona  npon  any  judgment  reoorered  the  plaaa- 
tiff  aball  not  reeoyer  oosts  of  suit"  unless  bj  order  of  the  Court  or  a  Judge,  doea  not  applj 
where  a  oonnt  for  another  cause  of  action  is  joined  with  a  count  npon  a  judgment. 

2.  Action  upon  a  judgment  and  for  use  and  occupation.  To  the  count  on  the  judgment  tiM 
defendant  pleaded  nul  tiel  record,,  and  to  the  count  for  use  and  occupation  brought  money  into 
Court,  which  the  plaintiff  accepted  in  satisfaction.  Held,  that  the  plaintiff,  having  sneoeeded 
on  both  causes  of  action,  was  entitled  to  costs  on  both  without  an  order  of  the  Court  or  a 
Judge. 

The  first  count  of  the  declaration  was  upon  a  judgment  recovered 
by  the  plaintiff  against  the  defendant  for  a  debt  of  121.  lOa.  6(L  and 
4:1.  Is.  costs :  there  were  also  counts  for  use  and  occupation  of  a 
dwelling-house,  and  upon  accounts  stated. 

The  defendant  pleaded  to  the  first  count  that  there  was  no  record 
of  the  supposed  judgment ;  and  as  to  the  second  and  third  counts,  he 
brought  9t  into  Court,  which  the  plaintiff  accepted  in  satisfaction. 

Issue  was  joined  on  the  first  plea ;  and  on  the  trial,  the  record  in 
♦8581   ^^^  cause  of  Jackson  v.  Everett  being  *produced,  judgment 
J    was  ordered  to  be  entered  for  the  plaintiff,  and  he  signed  judg- 
ment for  161.  lis.  M. 

At  the  attendance  before  the  Master,  pursuant  to  a  notice  to  tax 
the  plaintiff's  costs,  the  defendant's  attorney  objected  to  the  Master^s 
authority  to  tax  the  costs,  on  the  ground  that,  this  action  being  on  a 
judgment,  the  plaintiff  was  not  entitled  to  recover  his  costs  without 
the  order  of  the  Court,  and  that  no  such  order  had  been  made.  But 
the  Master  stated,  that  as  this  action  was  partly  on  a  judgment  reco- 
vered, and  partly  on  a  separate  cause  of  action,  and  the  plaintiff  had 
recovered  the  whole  amount  claimed,  he  had  power,  according  to  two 
decisions  recently  made  by  Bramwell,  B.,  after  consulting  otber 
Judges,  under  similar  circumstances,  to  tax  the  costs,  and  he  accord- 
ingly taxed  them  and  made  his  allocatur  for  12t  175.  6rf.  It  further 
appeared  that  the  action  in  which  judgment  was  recovered  was  brought 
to  recover  36Z.  due  for  rent,  on  account  whereof  the  defendant  pwtid 
271. ;  that  he  afterwards  called  at  the  office  of  the  attorneys  for  the 
plaintiff  for  the  purpose  of  paying  the  balance  of  the  debt  and  costs 
in  the  first-mentioned  suit,  when  they  informed  him  that  judgment 
had  been  signed  in  the  action,  and  claimed  161.  lis.  6d.  the  amount 
of  such  judgment,  and  IZ.  55.  for  a  writ  of  execution  issued  on  the 
judgment,  which  he  declined  to  pay,  on  the  ground  that  there  was 
only  91.  due  in  respect  of  the  debt,  and  the  costs  had  been  unnecessa- 
rily incurred. 

In  Michaelmas  Term,  1861, 

Qibhons  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause 
♦8591  ^^^  ^^  Master's  allocatur  should  not  be  *set  aside  or  varied, 
^  so  far  as  it  related  to  the  costs  of  the  action  on  the  judgment, 
and  of  the  issue  relating  to  the  plea  of  nul  tiel  record,  on  the  ground 
that  there  was  no  rule  or  order  allowing  costs.  He  cited  Adams  v. 
Ready,  6  H.  &  N.  261.t 

RaymoTid  showed  cause. — This  is  not  an  action  upon  a  judgment 
within  Stat.  43  G.  3,  c.  46,  s.  4,  which  enacts,  "that  in  all  actions  which 


Digitized  by 


Google 


1  BEST  &  SMITH.    Q.  B.  859 

shall  be  brought  in  England  or  Ireland,  from  and  after  the  said  1st 
day  of  June  in  the  said  year  of  our  Lord  1808,  upon  any  judgment 
recovered,  or  which  shall  be  recovered,  in  any  Court  in  England  or 
Ireland,  the  plaintiff  or  plaintiffs  in  such  action  on  the  judgment,  shall 
not  recover  or  be  entitled  to  any  costs  of  suit,  unless  the  Court  in 
which  such  action  on  the  judgment  shall  be  brought,  or  some  Judge 
of  the  same  Court,  shall  otherwise  order."  That  applies  only  to  an 
action  upon  a  judgment  simpliciter.  The  section  in  its  terms  extends 
to  judgments  recovered  at  the  time  of  the  passing  of  the  Act,  and  the 
legislature  could  not  have  intended  to  deprive  parties  of  a  vested  right 
to  costs,  which  a  plaintiff  then  had,  if  the  action  included  other  matters 
besides  the  judgment.  [Crompton,  J. — Suppose  the  plaintiff  put  into 
his  declaration  upon  a' judgment  a  count  for  the  consideration  of  the 
judgment,  would  not  that  be  an  evasion  of  the  statute  ?]  In  that  case 
there  would  not  be  two  distinct  causes  of  action,  because  the  latter 
would  merge  in  the  former.  [CocKBURN,  C.  J. — May  not  each  count 
in  this  declaration  be  treated  as  a  separate  action  ?  JOrompton,  J. — 
If  the  declaration  is  taken  divisim,  the  plaintiff  might  apply  to  the 
Court  or  a  Judge  for  an  order  for  costs  on  the  *count  upon  the  r*o/.A 
judgment.]     There  is  only  one  writ,  and  the  costs  are  general.   '- 

Qtbbona,  contrjl. — The  plaintiff  seeks  to  evade  the  enactment  in  stat. 
43  G.  3,  c.  46,  s.  4.  [He  referred  to  the  facts  stated  in  the  affidavits.] 
[Crompton,  J. — Whether  the  plaintiff  is  entitled  to  these  taxed  costs 
or  not  arises  on  the  record,  and  we  cannot  take  the  facts  into  con- 
sideration.] As  far  as  regards  the  first  count,  this  is  not  less  an  action 
upon  a  judgment  because  judgment  in  it  is  recovered  for  something 
else.  In  Bell  v.  Waldron,  9  Jur.  510,  where  the  plaintiff  obtained  the 
benefit  of  execution  against  the  defendant's  person  by  suing  on  two 
judgments  and  so  recovering  upwards  of  20i.,  Wightman,  J.,  con- 
sidered that  the  plaintiff*  though  he  had  not  been  guilty  of  improper 
evasion  of  stat.  7  &  8  Vict.  c.  86,  s.  57,  ought  not  to  be  allowed  his 
costs.  The  legislature  intended,  by  sect.  4  of  stat.  43  G.  3,  c.  46,  that 
a  person  against  whom  a  judgment  had  been  recovered  should  not  be 
harassed  by  a  fresh  action  on  the  judgment  and  costs ;  and  the  section 
may  be  read  as  if  the  words  ''in  respect  of  .such  action"  were  in  it 
after  the  words  "  the  plaintiff  in  such  action  on  the  judgment  shall  not 
recover  or  be  entitled  to  any  costs  of  suit."  In  Wood  v.  Silleto,  1 
Chitt.  473,  which  was  an  action  upon  a  judgment  composed  partly  of 
an  original  demand,  bearing  interest  under  an  agreement  between  the 
parties,  and  the  remainder  of  money  due  upon  simple  contract,  an 
application  to  allow  the  defendant  to  pay  the  amount  of  the  debt  into 
Court  without  costs  was  refused.  [Blackburn,  J. — In  1819,  when 
that  case  was  decided,  no  plea  of  payment  of  money  into  Court  could 
be  pleaded :  the  case  is  loosely  *reported.  Cockburn,  C.  J. —  r*Qgi 
It  amounts  to  no  more  than  this,  that  the  defendant  wanted  to  •- 
pay  into  Court  the  amount  of  the  judgment  without  interest,  which 
the  plaintiff  refused  to  accept,  and  the  Court  said  they  could  not  accede 
to  that  application,  because,  if  they  did,  it  would  exclude  the  con- 
sideration of  the  question  whether  the  plaintiff  was  or  was  not  entitled 
to  interest,  and  therefore  the  cause  must  go  on.] 

Cockburn,  C.  J. — I  am  of  opinion  that  this  rule  ought  to  be  dis- 
charged.   Section  4  of  stat.  43  G.  3,  c.  46,  which  is  relied  on  by  the 
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defendant  in  support  of  the  rule,  enacts :  [His  Lordship  read  the  sec- 
tion.] In  this  case  the  declaration  contains  a  count  upon  a  judgment* 
and  a  count  for  use  and  occupation ;  and  it  is  contended  that  the  action 
is  not  within  the  terms  of  sect.  4,  because  it  is  not  an  action  on  the 
judgment  merely,  but  an  action  of  assumpsit,  with  a  count  added  on 
the  judgment.  The  case  is  certainly  not  strictly  within  the  terms  of 
the  .enactment;  and  I  think,  though  not  without  having  had  some 
doubt  in  the  course  of  the  argument,  that  we  cannot  carry  the  words 
of  the  enactment  further  than  they  import.  It  is  true  that  the  con- 
struction contended  for  by  Mr.  Raymond  affords  a  plaintiff  an  oppor- 
tunity of  taking  the  case  out  of  the  statute  by  adding  to  a  count  upon 
a  judgment  a  count  on  some  other  cause  of  action,  and  so  the  statute 
may  be  improperly  evaded ;  but  when  that  abuse  is  shown  to  exist,  it 
may  be  redressed  by  an  application  to  the  equitable  jurisdiction  of  the 
Court.  On  the  other  hand,  the  defendant  may  protect  himself  from 
the  costs  of  the  action  either  by  paying  into  Court  the  amount  sought 
♦8621  *^  ^®  recovered  in  the  count  upon  the  judgment,  or  by  letting 
J  judgment  go  by  default  as  to  that  count;  in  which  case  the 
costs  would  be  comparatively  little  or  nothing.  And  it  is  obvious 
that  the  defendant  against  whom  an  action  is  brought,  not  only  upon 
the  judgment  but  on  the  other  cause  of  action,  is  not  placed  in  a  worse 
situation  than  he  would  be  in  if  separate  actions  were  brought ;  be- 
cause, by  having  only  one  action  brought  against  him,  he  is  saved 
from  the  costs  of  a  double  execution. 

I  do  not  decide  this  rule  upon  the  merits  of  the  case,  because  it  is  a 
matter  of  law ;  but  I  advert  to  the  facts  as  illustrating  the  grounds  of 
expediency  which  are  in  favour  of  our  decision.  It  is  plain  that  the 
defendant  sought  by  a  cunning  device  to  bring  himself  within  sect.  4 
of  Stat.  43  G.  3,  c.  46,  and  so  deprive  the  plaintiff  of  any  claim  for 
costs.  The  plaintiff  was  sued  on  a  judgment  and  on  a  cause  of  action 
in  assumpsit ;  he  could  not  dispute  that  16^.  was  due  on  the  judgment; 
and  he  admitted  that  9^.  was  due  on  the  count  in  assumpsit.  When 
he  did  not  succeed  in  stopping  the  action  by  an  offer  to  pay  97.  and 
costs,  he  pleaded  nul  tiel  record,  and  paid  9Z.  into  Court.  As  the  16/. 
was  justly  due,  the  defendant  might  have  relieved  himself  from  further 
proceedings  by  payment  of  that  sum,  and  therefore  it  is  clear  that 
while  there  may  be  an  abuse  on  the  one  hand  which  may  be  corrected, 
on  the  other  hand,  if  we  were  to  adopt  the  construction  of  the  statute 
contended  for  by  Mr.  Gibbons,  considerable  abuse  might  be  committed 
by  defendants  where  a  count  on  a  judgment  is  added  to  a  count  on 
another  cause  of  action. 

*863"1       Upon  the  whole,  I  think  we  shall  do  best  by  adhering  *to 
J  the  strict  letter  of  the  statute ;  more  especially  as  we  learn  from 
my  brother  Crompton,  who  has  had  communication  with  my  brother 
Brarawell,  that  that  view  has  been  acted  on  at  Chambers, 

Crompton,  J. — I  also  have  entertained  considerable  doubt  upon 
this  point.  As  far  as  authority  goes,  it  is  in  favour  of  the  plaintiff's 
construction  of  sect.  4  of  stat.  43  G.  3,  o.  46.  My  brother  Bramwell, 
after  consulting  one  or  two  of  his  brethren,  has  so  decided  at  Cham- 
bers, and  I  have  followed  that  decision.  Moreover,  the  words  of  the 
section  "  In  all  actions  upon  any  judgment,"  primS  facie,  mean  actions 
on  a  judgment,  and  nothing  else.   The  intention  of  the  legislature  seems 
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to  have  been  to  put  a  penalty  on  a  plaintiff  proceeding  upon  a  judg- 
ment by  a  fresh  action  when  he  might  have  the  fruits  of  the  first  action 
by  taking  out  execution  upon  the  judgment.  It  should,  however,  be 
remembered,  that  when  the  Act  passed  the  action  upon  a  judgment 
could  only  be  an  action  of  debt,  and  very  few  causes  of  action  could 
be  joined  with  a  count  upon  a  judgment,  which  may  account  for  the 
words  of  the  section  applying  only  to  actions  upon  judgments  sim- 
pliciter.  In  the  present  state  of  the  law,  which  allows  the  joinder  of 
several  causes  of  action,  it  is  rather  for  the  advantage  of  a  party 
against  whom  the  same  person  has  a  judgment  and  another  cause  of 
action  that  the  two  should  be  joined. 

But  the  ground  of  our  decision  is,  that  the  words  of  sect.  4  of  stat. 
43  G.  3,  c.  46,  do  not  extend  to  an  action  where  a  count  on  a  judgment 
is  joined  with  a  count  on  some  other  cause  of  action.  I  adhere  to 
the  plain  words  *of  the  section,  and  therefore  think  that  the  r^og^ 
rule  should  be  made  absolute,  but  without  costs.         ,  *■ 

Blackburn,  J. — ^The  whole  question  turns  on  sect.  4  of  stat.  48  G. 
S,  c.  46.  Before  Aat  statute  a  plaintiff  would  have  had  his  costs  if 
he  had  recovered,  whether  in  an  action  on  a  judgment  alone,  or  on  a 
judgment  and  some  other  cause  of  action.  By  sect.  4  the  legislature 
haB  altered  that  law  to  a  certain  extent.  I  can  see  many  reasons  for 
an  enactment  that,  where  an  action  is  brought  on  a  judgment  joined 
with  some  other  cause  of  action,  the  plaintiff  should  not  recover  any 
costs  on  that  part  which  relates  to  the  judgment.  But,  looking  at  the 
enactment,  we  do  not  find  the  words  "  in  any  action  in  which  there  is 
a  count  upon  a  judgment,  the  plaintiff  shall  not  recover  costs  on  that 
count,"  or  any  words  to  that  effect.  The  words  are  "the  plaintiff  in 
such  action  on  the  judgment  shall  not  recover  or  be  entitled  to  any 
costs  of  suit ;"  and  it  would  strain  the  words  to  construe  them  as 
meaning  that  the  plaintiff  should  not  recover  the  costs  on  the  count 
on  the  judgment.  I  think  there  are  no  words  in  the  section  which 
justify  me  in  saying  that  our  decision  should  be  in  favour  of  the  de- 
fendant. Rule  discharged,  without  costs. 


♦The  Vestry  of   St.    LUKE'S,   Middlesex,    Appellants,    v.  r^^^^ 
LEWIS,  Respondent.    Jan.  18.  "■  °^ 

MBtropolis  Locai  Management  Act,  18  dh  19  Viet,  c.  120. — Conversion  of  privy  into 

toaier^doset. 

1.  The  Metropolis  Local  Management  Act,  18  A  19  Viot.  o.  120,  empowen  the  yestiy  or 
district  board  of  the  parish  or  district^  if  neoessary,  to  convert  an  insufficient  privy  into  a  water- 
closet 

S.  In  a  parish  indnded  In  Schednle  A.  to  that  Act,  the  yestry,  in  consequence  of  oomplainu 
of  the  condition  of  two  priries  to  four  houses  in  a  court,  serred  upon  the  owner  a  notice  to  do 
certain  works,  which  he  complied  with  so  far  as  to  fix  pans  to  the  closets,  bat  not  in  providing 
water  supply.  The  surveyor  to  the  vestry,  after  due  notice  to  the  owner,  ent«red  upon  and 
inspected  the  premises,  and  opened  the  drains  passing  under  the  footway  pavement  and  con- 
necting the  privies  with  the  sewer,  which  were  found  to  be  choked  and  blocked  up.  These 
drains  he  cleansed  and  put  in  order  at  the  expense  of  the  vestry,  which  then  served  notioe  on 
the  owner,  requiring  him  to  find  water  supply  to  the  closets ;  to  which  no  attention  having  been 
paid,  the  vestry,  after  giving  notice  of  their  intention  to  do  so,  entered  on  the  premises  by  their 
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offieen,  and  fixed  a  cistern  upon  the  roof  of  the  priTies,  removing  the  roof,  and  also  ffarw 
coarses  of  brick-work  on  the  apper  side  or  pitch  thereof  for  the  purpose  of  proenring  a  level 
base  for  the  cistern ;  the  roof  was  not  replaced,  but  the  lower  part  of  the  cistern  formed  a  new 
roof.  They  also  fitted  the  necessary  plumber's  work  for  connecting  the  cistern  with  the  pipes 
of  the  water  company,  and  also  the  pipes  connecting  the  cistern  with  the  pans  of  the  closets, 
and  they  also  fixed  new  seats  in  the  privies.  When  the  officers  entered  on  the  premises  to  de 
the  above  work,  the  pans  of  both  the  privies  were  filled  and  choked  np  with  filth,  and  the  seats 
and  floor  were  covered  with  filth  in  consequence  of  the  want  of  water  supply.  Held,  that,  under 
the  Act,  the  vestry  were  entitled  to  do  what  they  had  done,  and  to  recover  the  expenses  firom 
the  owner  of  the  houses. 

The  following  case  was  stated  by  a  Metropolitan  Police  Magistrate 
for  the  opinion  of  the  Court  under  stat.  20  &  21  Vict.  c.  43. 

This  case  is  the  result  of  a  summons  issued  by  the  vestry  of  the 
parish  of  Saint  Luke,  Middlesex  (which  is  a  parish  included  in 
Schedule  A,  to  the  Metropolis  Local  Management  Act),  under  the 
226th  section  of  the  said  Act,  against  Mr.  Thomas  Lewis,  the  re- 
spondent, as  follows,  viz. : — 

"  To  Mr.  Thomas  Lewis,  of  No.  82,  Upper  Street,  Islington,  in  the 
county  of  Middlesex,  the  owner  of  the  premised  situate  at  John's 
*8661  ^^^^f  Great  Arthur  Street,  in  *the  parish  of  Saint  Luke,  Mid- 
-*  dlesex,  and  within  the  Metropolitan  Police  District. 

"You  are  required  to  appear  before  me,  one  of  the  Magistrates  of  the 
Police  Courts  of  the  Metropolis,  sitting  at  the  Police  Court  at  Clerk- 
enwell,  within  the  Metropolitan  Police  District,  on  Wednesday,  the 
19th  day  of  December  instant,  at  the  hour  of  twelve  at  noon,  to  show 
cause  why  an  order  should  not  be  made,  under  the  provisions  of  The 
Metropolis  Local  Management  Act,  1855,  requiring  you  to  pay  to  the 
vestry  of  the  said  parish  of  Saint  Luke,  Middlesex,  the  sum  of  12L 
10«.,  being  the  expense  of  certain  works  executed  by  the  said  vestry 
upon  the  said  premises  John's  Place,  Great  Arthur  Street,  within 
their  district,  under  the  said  Metropolis  Local  Management  Act. 

"  Given  under  my  hand  this  16th  day  of  December,  1860. 

(Signed)  "  J.  H.  Barkbb." 

This  summons  was  heard  before  me  at  the  Clerkenwell  Police 
Court,  on  Wednesday,  the  19th 'December,  1860.  The  facts,  as 
proved  by  the  witnesses  for  the  appellants  (the  respondent  calling 
no  evidence),  were  as  follows : — 

Mr.  Thomas  Lewis,  the  respondent,  is  the  owner  of  four  houses  in 
John's  Place,  Great  Arthur  Street,  which  is  a  court  in  the  parish  of 
Saint  Luke,  and  which  houses  were  erected  before  the  passing  of  The 
Metropolis  Local  Management  Act.  These  houses  have  attached  to 
them  two  privies.  Early  in  the  Spring  of  1860,  the  vestry,  in  conse- 
quence of  some  complaints  respecting  the  condition  of  these  privies, 
served  upon  Mr.  Lewis  a  notice  to  do  certain  works,  which  he  com- 
plied with  so  far  as  to  fix  pans  to  the  closets,  but  not  in  providing 
water  supply.  On  the  14th  day  of  July,  1860,  a  notice,  of  which  the 
following  is  a  copy,  was  served  upon  Mr.  Lewis,  viz. : — 

*8671        '^'^^  ^^'  ^^^^^^  Lewis,  of  No.  82,  Upper  Street,  *Isling- 
J   ton,  owner  of  the  premises  called  or  known  as  John's  Place, 
Arthur  Street,  in  the  parish  of  Saint  Luke,  Middlesex. 

"I,  William  Christie,  Surveyor  to  the  vestry  of  the  said  parish  of 
Saint  Luke,  do  hereby  give  you  notice,  in  pursuance  of  the  pro- 
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visions  of  the  Act  18  &  19  Vict.  c.  120,  that  it  is  my  purpose  and 
intention,  after  the  expiration  of  twenty-four  hours  from  the  service 
of  this  notice,  to  enter  into  and  upon  the  said  premises  John's  Place, 
Arthur  Street,  aforesaid,  to  inspect  the  drains,  waterclosets,  privies, 
cesspools,  and  water  supply  apparatus,  and  to  cause  the  ground  to  be 
opened  in  such  place  or  manner  as  may  be  necessary,  and  to  execute 
such  other  works  as  to  me  may  seem  expedient. 

(Signed)  "William  Christie." 

"Dated  this  14th  day  of  July,  1860.  "245,  City  Eoad." 

In  pursuance  of  this  notice  the  surveyor  to  the  vestry  entered  upon 
and  inspected  the  said  premises,  and  opened  the  drains  passing  under 
the  footway  pavement,  and  connecting  the  privies  with  the  sewer, 
which  were  found  to  be  choked  and  blocked  up.  These  drains  he 
cleansed  and  put  in  order  at  the  expense  of  the  vestry.  The  vestry 
then  served  a  further  notice  as  follows,  viz. : — 

"Parish  of  Saint  Luke,  Middlesex. 
"  Metropolis  Local  Management  Act. 
"Vestry  Clerk's  Office,  Workhouse,  City  Eoad. 
"No.  375,  Immediate.  "21st  August,  1860. 

"To  Mr.  Thomas  Lewis,  of  No.  82,  Upper  Street,  Islington. 

"Take  notice  that  you  are  hereby  required  to  find  water  supply  to 
the  two  closets  in  John's  Place,  Arthur  Street,,  in  the  said  parish  of 
Saint  Luke,  Middlesex,  within  twenty-eight  days  from  the  date  hereof, 
to  the  *satisfaction  of  the  vestry,  and  further  take  notice  that,  r*o/jo 
if  you  refuse  or  neglect  to  construct  the  works  aforesaid,  the  L 
vestry  will,  at  the  expiration  of  the  said  period  of  twenty-eight  days, 
cause  the  same  to  be  constructed,  and  will  proceed  to  recover  the 
expenses  from  you  in  the  manner  in  the  said  Act  provided." 

(Signed)  "John  Parson, 

"Vestry  Clerk." 

No  attention  having  been  paid  by  Mr.  Lewis,  to  this  notice,  a 
further  notice  was  served  upon  him  on  the  26th  November,  1860.  as 
follows,  viz. : — 

"  To  Mr.  Thomas  Lewis,  of  No.  82,  Upper  Street,  Islington,  in  the 
county  of  Middlesex,  owner  of  the  premises  known  as  John's  Place, 
Arthur  Street,  in  the  parish  of  Saint  Luke,  in  the  said  county,  and 
within  the  Metropolitan  Police  District. 

"  Take  notice  that,  at  the  expiration  of  twenty-four  hours  from  the 
service  hereof  the  vestry  of  the  said  parish  of  Saint  Luke  will,  in 
pursuance  of  the  provisions  of  the  Metropolis  Local  Management 
Act,  and  of  the  notice  in  that  bel^lf  served  upon  you  on  the  2l8t 
day  of  August  last,  by  their  surveyor,  agents,  and  workmen,  enter 
into  and  upon  the  said  premises,  John's  Place,  Arthur  Street,  afore- 
said, and  proceed  to  amend  and  reinstate  the  drainage  of  the  privies 
there,  to  cleanse,  empty,  and  destroy  the  cesspools,  and  provide  all 
such  pans  and  traps,  water  supply  and  water  supply  apparatus,  pipes, 
and  cisterns,  as  to  the  said  vestry  or  their  surveyor  may  appear  proper 
and  requisite;  and  do  further  give  you  notice  and  require  you  to 
observe  that,  in  case  you  should  obstruct,  hinder,  or  molest  the  said 
surveyor  to  the  said  vestry,  his  agents  or  workmen,  you  will,  under 
the  provisions  of  the  said  Act,  be  liable  to  a  penalty  of  61. 
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*8691       *"  ^^*®^  *^®  ^^'^  ^^y  ^^  November,  1860,  at  the  Board 
J   Boom,  Saint  Luke's  Workhouse,  City  Road. 

(Signed)  "JoHK  Parsons, 

"Clerk  to  the  Vestry  of  St.  Luke'a" 

In  pursuance  of  this  notice  the  vestry,  on  the  1st  December,  1860, 
entered  upon  the  premises  and  jBxed  a  cistern  upon  the  roof  of  the 
privies,  removing  the  roof  and  also  three  courses  of  brick  work  on 
the  upper  side  or  pitch  thereof  for  the  purpose  of  procuring  a  level 
base  for  the  cistern ;  the  roof  was  not  replaced,  but  the  lower  part 
of  the  cistern  formed  a  new  roof  They  also  fitted  the  necessary 
plumber's  work  for  connecting  the  cistern  with  the  pipes  of  the  water 
company,  and  also  the  pipes  connecting  the  cistern  with  the  pans  of 
the  closets,  and  they  also  fixed  new  seats  in  the  privies,  at  an  expense 
to  the  vestry  of  12Z.  10s. 

The  surveyor  to  the  vestry  and  the  sewers  contractor  likewise 
proved  that,  at  the  time  of  their  entering  upon  the  premises  to  do  the 
works,  the  pans  of  both  the  privies  were  filled  and  choked  up  with 
filth,  and  that  the  seats  and  floor  were  covered  with  filth  in  conse- 
quence of  the  want  of  water  supply. 

The  works  having  been  completed,  the  vestry  forthwith  took  out 
the  summons  hereinbefore  set  forth.  After  hearing  the  case  I  deli- 
vered judgment  in  favour  of  Mr.  Lewis,  the  respondent,  having 
referred  to  the  notices  which  the  vestry  had  given,  and  which  are  set 
forth  in  this  case :  holding  that  The  Metropolis  Local  Management 
Act,  and  especially  the  81st,  82d,  and  85th  sections  thereof,  under 
which  the  vestry  had  acted  in  carrying  out  the  works  done,  contains 
no  power  to  convert  a  privy  into  a  watercloset,  by  providing  water 
supply  thereto,  as  had  been  done  in  this  instance :  but  that,  if  the 
*8701  P^^^y  already  established  was  not  sufficient,  the  *vestry  should 
-'  have  required  the  respondent  to  have  made  it  so,  and  on  his 
default  the  vestry  were  empowered  to  make  it  sufficient,  under  the 
authority  of  the  81st  section,  by  doing  such  works  as  the  case  re- 
quired, and  then  to  have  recovered  from  the  respondent  the  expenses 
incurred  by  them  in  so  doing;  and  I  felt  myself  supported  in  that 
construction  of  the  statute  by  the  authority  of  the  case  of  Tinkler  v. 
The  Board  of  Works  for  the  Wandsworth  District,  27  Law  Journal 
Chancery  Eeports,  p.  342.(a) 

The  vestry  of  the  parish  of  St.  Luke  made  application  to  me  in 
pursuance  of  the  powers  of  the  20  &  21  Vict.  c.  43,  within  the  period 
of  three  days,  stating  that  they  were  dissatisfied  with  my  decision  as 
erroneous  in  point  of  law,  and  desiring  me  to  state  and  sign  a  case 
setting  forth  the  facts  and  grounds  of  my  determination  for  the  opinion 
thereon  of  the  Honourable  Court  of  Queen's  Bench,  and  I  have  stated 
this  case  accordingly. 

The  opinion  of  the  Honourable  Court  of  Queen's  Bench  is  there- 
fore asked,  whether,  under  the  circumstances  herein  detailed,  I  ought 
to  have  made  an  order  upon  the  respondent  for  payment  of  the  said 
sum  of  12i  10«. 

(Signed)  "  J.  H.  Babkbb. 

"6th  March,  1861." 

(a)  Also  reported,  2  De  0ei  k  iimw  261. 
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BoviUt  for  the  appellante.— This  case  depends  oa  the  construction 
of  certain  sections  of  the  "  Act  for  the  better  Local  Management  of 
the  Metropolis,"  18  &  19  Vict,  c.  120.  The  first  of  these  is  sect.  81. 
^*  After  the  commencement  of  this  Act,  it  shall  not  be  lawful  newly 
to  erect  any  house,  or  to  rebuild  any  house  pulled  down  to  the  extent 
aforesaid,  within  any  parish  mentioned  in  Schedule  A.  to  this  Act,  or 
any  district  mentioned  in  Schedule  B.  to  this  Act,  without  a  r*oyi 
*  sufficient  watercloset  or  privy  and  ashpit  furnished  with  pro-  "- 
per  doors  and  coverings,  and  also  furnished  as  regards  the  watercloset 
with  suitable  water  supply  and  water  supply  apparatus,  and  with  suit- 
able trapped  soil  pan  and  other  suitable  works  and  arrangements,  so 
far  as  may  be  necessary  to  insure  the  efficient  operation  thereof;  and 
whosoever  shall  offend  against  this  enactment  shall  be  liable  to  a 
penalty  not  exceeding  twenty  pounds ;  and  if  at  any  time  it  appear 
to  the  vestry  or  district  board  of  such  parish  or  district  that  any 
house  in  any  such  parish  or  district,  whether  built  before  or  after  the 
<x)mmencement  of  this  Act,  is  without  a  sufficient  watercloset  or  privy 
and  ashpit  furnished  with  proper  doors  and  coverings,  and  with  other 
apparatus  and  works  as  aforesaid,  the  vestry  or  district  board  shall, 
in  case  the  same  can  be  provided  without  disturbing  any  building, 
^ve  notice  in  writing  to  the  owner  or  occupier  of  such  house,  re- 
quiring him  forthwith,  or  within  such  reasonable  time  as  shall  be 
specified  in  such  notice,  to  provide  a  sufficient  watercloset  or  privy 
and  ashpit  so  furnished  as  aforesaid,  or  either  of  them,  as  the  case 
may  require ;  and  if  such  notice  be  not  complied  with,  it  shall  be 
lawful  for  the  vestry  or  district  board  to  cause  to  be  constructed  a 
sufficient  watercloset  or  privy  and  ashpit,  or  either  of  them,  or  do 
such  other  works  as  the  case  may  require,  and  to  recover  the  ex- 
penses incurred  by  them  in  so  doing  from  the  owner  of  such  house 
in  manner  hereinafter  provided :  Provided  always,  that  where  a  water- 
closet  or  privy  has  been  and  is  used  in  common  by  the  inmates  of 
two  or  more  houses,  or  if  in  the  opinion  of  the  vestry  or  district 
board  a  watercloset  or  privy  may  be  so  used,  they  need  not  require 
the  same  to  be  provided  for  each  house." 

*Sect.  82  gives  power  of  inspection.  r*879 

Sect.  88  provides  for  the  case  of  persons-  improperly  making   '- 
or  altering  drains. 

Sect.  85.  "  If  upon  such  inspection  as  aforesaid,  any  drain,  water- 
closet,  privy,  or  cesspool  appear  to  be  in  bad  order  and  condition,  or 
to  require  cleansing,  alteration,  or  amendment,  or  to  be  filled  up,  the 
vestry  or  board  shall  cause  notice  in  writing  to  be  given  to  the  owner 
or  occupier  of  the  premises  upon  or  in  respect  of  which  the  inspec- 
tion was  made,  requiring  him  forthwith,  or  within  such  reasonable 
time  as  shall  be  specified  in  such  notice,  to  do  the  necessary  works ; 
and  if  such  notice  be  not  complied  with  by  the  person  to  whom  it  is 
given,  the  vestry  or  board  may,  if  they  think  fit,  execute  such  works, 
and  the  expenses  incurred  by  them  in  so  doing  shall  be  paid  to  them 
by  the  owner  or  occupier  of  the  premises." 

Sect.  126.  "Any  occupier  of  any  house  or  land  or  other  person 
who  refuses  or  does  not  permit  any  soil,  dirt,  ashes,  or  filth  to  be 
taken  away  by  the  scavengers  appointed  by,  or  contracting  with  any 
vestry  or  board  as  aforesaid,  or  who  obstructs  the  said  scavengers 
-31 
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in  the  performance  of  their  duty,  shall  for  every  such  offence  forfeit 
and  pay  a  sum  not  exceeding  five  pounds." 

The  authority  given  by  this  statute  to  the  vestry  or  district  board 
of  the  parish  or  district  is  "  to  cause  to  be  constructed  a  sufficient 
watercloset  or  privy  and  ashpit,  or  either  of  them,  &c.,"  when  re- 
quired, and  there  can  be  no  difference  for  this  purpose  between  a 
house  having  no  watercloset  and  a  house  having  an  insufficient  water- 
closet.  Moreover,  in  this  case,  not  one  of  these  four  houses  had  either 
a  watercloset  or  a  privy  to  itself  The  magistrate  founded  his  deci- 
*ft7m   ^^^^  ^^  favour  of  the  *respondent  on  Tinkler  v.  The  Wands- 

'  ■•  worth  District  Board  of  Works,  27  L.  J.  Chan.  342,(a)  which 
is,  however,  very  distinguishable.  There  the  Board  of  Works  for 
the  Wandsworth  District  stated  that  it  was  their  intention  to  do  away 
with  all  privies  within  the  district,  and  insisted  on  their  being  con- 
verted into  waterclosets ;  and  it  was  held  that  in  this  they  exceeded 
their  powers.  In  many  cases,  as  for  instance  that  of  a  single  bcuse 
in  an  open  district,  with  an  old  woman  the  only  inhabitant  of  the 
house,  it  would  be  absurd  to  contend  that  the  construction  of  a  water- 
closet  was  necessary.  But  it  is  otherwise  in  a  crowded  court  with 
one  privy  for  every  two  houses.     (He  was  then  stopped.) 

Beasley,  contri. — The  words  of  the  85th  section,  *'if  any  drain, 
watercloset,  privy,  or  cesspool  appear  to  be  in  bad  order  and  condi- 
tion, or  to  require  cleansing,  alteration,  or  amendment,  or  to  be  filled 
up,  &c.,"  must  be  construed  "reddendo  singula  singulis."  The  alter- 
native given  to  the  vestry  or  district  board  is  to  construct  a  water- 
closet  or  a  privy  according  to  the  class  of  house — they  have  no  power 
to  compel  the  owner  of  a  small  house  to  incur  the  expense  of  a  water- 
closet,  unless  a  privy  would  be  insufficient,  and  that  fact  is  not  found 
here.  The  imposing  such  an  expense  on  the  owner  of  a  small  house 
would,  in  many  cases,  render  it  valueless ;  for  the  trifling  rent  that 
could  be  obtained  for  it  would  cease  to  be  any  compensation  to  the 
landlord.  Tinkler  v.  The  Wandsworth  District  Board  of  Works,  27 
L.  J.  Chan.  342,(a)  is  expressly  in  point.  [Wightman.  J. — In  that 
case  there  was  a  general  order  to  abolish  all  privies  within  the  dis- 
trict; and  Lord  Justice  Turner,  p.  849,  expressly  alludes  to  that  cir- 
*8741  ^^^s**^^®-]  Se  declines  to  decide  *the  present  question ;  but 
J  Lord  Justice  Knight  Bruce  puts  the  case  on  the  broader  ground. 
At  p.  346  he  says,  "  Eemarkable  as  some  of  the  provisions  of  that 
statute  (18  &  19  Vict.  c.  120)  seem  to  be,  I  am  of  opinion  that  they  do 
not  deal  with  the  rights  of  property  in  such  a  way  as  the  defendants 
contend  that  they  do ;  nor  can  I  find  in  the  two  statutes  (i.  e.,  19  4;  20 
Vict.  cc.  120,  121)  any  warrant,  &c.,  for  what  the  defendants  have 
been  attempting  and  now  insist  upon.  The  question  is,  not  whether 
they  have  power  to  cause  or  order  privies  within  their  district  to  be 
put  in  a  proper  and  decent  state,  if  not  in  that  state ;  but  it  is,  whether 
they  have  the  right  or  power  to  force  on  the  plaintiff  the  mechanical 
contrivance  of  waterclosets,  with  their  requisite  apparatus,  for  which 
he  is  to  find  water  supply  as  best  he  may,  instead  of  the  privies  (suffi- 
cient as  privies  if  kept  in^  a  condition  proper  for  such  conveniences 
are)  which  are  upon  his  land  for  the  purposes  of  his  cottages  there. 
The  claim  of  the  defendants  in  that  respect  appears  to  me  manifestly 

(a)  Also  reported,  2  De  Qez  A  Jodm  261. 
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groundless."  That  judgment  also  aeems  to  show  that  the  vestry  here 
have  attempted,  under  colour  of  this  statute,  to  do  what  could  only  be 
done  by  justices  of  the  peace  under  the  "Nuisances  Eemoval  Act," 
19  &  20.  Vict.  c.  121. 

Bovill  was  not  called  on  to  reply. 

CocKBURN,  0.  J. — I  am  of  opinion  that  the  decision  of  the  magis- 
trate in  this  case  was  erroneous.  The  question  submitted  to  us  is,  if 
sect.  81  of  this  Act  authorizes  the  vestry  or  district  board,  where  a 
house  has  an  insufficient  privy,  to  direct  that  a  watercloset  shall  be 
constructed  in  its  stead.  The  whole  question  turns  *on  these  r^o^ir 
words  in  that  section  :  **  If  at  any  time  it  appear  to  the  vestry  •- 
or  district  board,  Ac.,  that  any  house,  &c.,  is  without  a  sufficient  water- 
closet  or  privy  and  ashpit  furnished  with  proper  doors  and  coverings, 
and  with  other  apparatus  and  works  as  aforesaid,  the  vestry  or  district 
board  shall,  in  case  the  same  can  be  provided  without  disturbing  any 
building,  give  notice  in  writing  to  the  owner  or  occupier  of  such 
house,  requiring  him  forthwith,  or  within  such  reasonable  time  as 
shall  be  specified  in  such  notice,  to  provide  a  sufficient  watercloset  or 
privy  and  ashpit  so  furnished  as  aforesaid,  or  either  of  them,  as  the 
case  may  require ;  and  if  such  notice  be  not  complied  with,  it  shall  be 
lawful  for  the  vestry  or  district  board  to  cause  to  .be  constructed  a 
sufficient  watercloset  or  privy  and  ashpit,  or  either  of  them,  or  do 
such  other  works  as  the  case  may  require,  and  to  recover  the  expenses 
incurred  by  them  in  so  doing  from  the  owner  of  such  house  in  manner 
hereinafter  provided." 

On  the  part  of  the  vestry  it  is  urged  that  they  were  right  in  holding 
that  the  privies  attached  to  these  houses  were  insufficient :  while  the 
contention  of  the  respondent  is.  that  although  the  vestry  might  have 
directed  him  to  alter  those  privies  so  as  to  make  them  sufficient,  they 
could  not  order  waterclosets  to  be  put  up  in  place  of  them.  I  do  not 
see  that  such  is  the  necessary  effect  of  the  language  of  the  Act :  quite 
the  contrary.  Power  is  given  to  the  vestry,  &c.,  to  cause  to  be  con- 
structed a  sufficient  watercloset  or  privy,  "or  either  of  them ;"  which 
last  words  seem  very  strong  to  show  that  if  the  fact  is  once  established 
that  there  is  an  insufficient  privy,  they  are  to  have  authority  to  order 
a  watercloset  or  privy  in  the  alternative.  Under  particular  circum- 
stances, neither  *a  new  privy  could  be  constructed  nor  an  old  r^ofja 
one  altered  so  as  to  meet  the  necessity  of  the  case.  An  exist-  '- 
ing  privy  might  be  so  crowded  that  it  Would  be  impossible  to  keep  it 
clear  of  an  accumulation  of  filth,  which  might  cause  disease ;  so  that 
the  only  remedy  would  be  by  introducing  water  to  carry  the  filth  into 
the  sewers,  and  so  get  rid  of  it.  It  is  right  that  the  authorities 
appointed  by  the  legislature  to  attend  to  the  sanitary  condition  of  the 
parish  or  district  should  have  the  power  to  do  this,  and  I  think  the 
Act  has  given  it  to  them.  In  Tinkler  v.  The  Wandsworth  District 
Board  of  Works,  27  L.  J.  Chan.  342,(a)  the  board  came  to  the  deter- 
mination that  all  privies  in  the  district  should  be  converted  into  water- 
closets. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  If  the  authorities  of 
this  parish  have  power  to  order  the  conversion  of  a  privy  into  a  water- 
closet,  the  circumstances  stated  in  the  case  relative  to  the  condition 

(a)  Al80  reported,  2  De  Gex  A  Jones,  261. 
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of  these  privies  fully  justify  their  doing  so  in  the  present  instance. 
The  words  of  the  Act  appear  completely  to  warrant  them  in  what  they 
have  done,  for  it  says  they  may  act  "  as  the  case  may  require ;"  they 
may  "cause  to  be  constructed  a  sufficient  watercloset  or  privy,  or 
either  of  them.^^ 

As  to  Tinkler  v.  The  Wandsworth  District  Board  of  Works,  on 
which  reliance  has  been  placed  by  the  respondent,  there  is  an  obvious 
distinction  between  it  and  the  present  case :  for  there  the  defendants 
had  declared  their  intention  to  do  away  with  all  privies  within  the 
district,  whether  sufficient  or  not. 

♦8771  *Cbompton,  J. — I  am  of  the  same  opinion.  Those  last  words 
-'  "  or  either  of  them"  appear  to  me  quite  clear,  and  to  remove  all 
doubt.  It  is  no  answer  for  the  respondent  to  say  that  there  is  another 
remedy  in  certain  cases  where  a  watercloset  or  privy  becomes  a 
nuisance  to  the  neighbourhood.  Judgment  for  the  appellants. 


BEHN  V.  BUENESS.    Jan.  21. 

Charter-party. —  Wdrrantif. — Position  of  ship,  ' 

By  memorandum  of  eharter-party,  dated  London,  it  was  agreed  between  A.  B., 
described  as  *'  owner  of  the  good  ebip  or  vessel  oalled  the  M.,  of  420  tons  or  thereabouts,  nov 
tn  tk€  port  of  Amaterdam"  and  C.  D.,  that  the  said  ship,  being  tight,  stannoh,  strong,  and  every 
way  fitted  and  ready  for  the  voyage,  shonld  "  with  all  possible  despatch  proceed  direct  to  N., 
Ae."  In  an  action  by  the  shipowner  against  the  charterer  for  not  loading  the  agreed  cargo: 
Held ;  per  Cookhnm,  C.  J.,  Crompton  and  Mellor,  Js.,  dissentiente  Wightman,  J..;  that  the  words 
''now  in  the  port  of  Amsterdam,"  did  not  amount  to  a  warranty,  or  constitute  a  conditioB 
precedent  to  the  contract,  that  the  ship  was  there  at  the  time  of  making  the  memorandam  of 
charter-party. 

The  declaration  alleged  that  the  plaintiff  and  the  defendant  agreed 
by  charter-party  that  the  plaintiff's  ship  called  the  Martaban,  then  in 
the  port  of  Amsterdam,  and  being  tight,  staunch,  strong,  and  every 
way  fitted  and  ready  for  the  voyage,  should,  with  all  possible  despatch, 
proceed  direct  to  Newport,  Monmouthshire,  and  that  the  defendant 
should  there  load  her  with  a  full  cargo  of  coals,  which  she  should  carry 
to  Hong  Kong,  and  there  deliver  in  consideration  of  freight,  to  be 
paid  after  the  rate  of  sixty  shillings  sterling  for  every  ton  of  twenty 
hundred  weight  of  coals  so  delivered,  and  at  the  times  and  in  the 
manner  following:  that  is  to  say,  one-third  by  charterer's  acceptance 
at  three  months  date  from  the  final  sailing  of  the  vessel,  or  at  the 
*ft7ft1  ^^'^^^'s  *option  in  cash,  under  discount  at  two  and  half  per 
-'  cent. ;  one-third  by  charterer's  acceptance  at  six  months  date, 
the  charterer  to  insure  the  amount  and  deduct  the  cost  of  insurance; 
and  the  remaining  one-third  of  the  freight  by  the  charterer's  accept- 
ance at  three  months  date  from  the  delivery  to  the  charterer,  in  Lon- 
don, of  a  certificate  in  writing,  signed  by  the  consignee,  of  the  right 
and  true  delivery  of  the  cargo  agreeably  to  bills  of  lading,  or  in  cash 
under  discount  at  five  pounds  per  cent,  per  annum,  at  charterer's 
option :  and  that  the  defendant  should  be  allowed  ten  days  for  loading, 
and  should  receive  the  said  cargo  as  delivered  from  on  board  at  the 
rate  of  not  less  than  thirty-five  tons  a  working  day,  weather  permit- 
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ting,  or  in  default  should  pay  demurrage  at  the  rate  of  four  pence  per 
ton  register  per  like  day.  Averment  of  performance  by  the  plaintiflF, 
and  default  by  the  defendant. 

Plea.  That  at  the  time  of  making  the  charter-party,  time  was  an 
essential  and  mat^ial  part  of  the  contract,  and  the  then  situation  of 
the  ship  was  a  material  and  essential  part  of  the  contract,  as  the  plain- 
tiff and  defendant  respectively  then  well  knew,  and  that  the  saia  ship 
was  not,  at  the  time  of  making  the  said  charter-party,  in  the  port  of 
Amsterdam,  of  which  the  defendant  then  had  no  knowledge  or  notice. 

Issue. 

The  following  special  case,  of  which  the  pleadings  were  to  be  deemed 
part,  was  stated  by  consent  of  the  parties  under  the  order  of  a  Judge. 

By  memorandum  of  charter-party,  dated  London,  th^  19th  October, 
1860.  the  plaintiff's  ship  "  Martaban"  was  chartered  to  the  defendant 
in  the  words  and  figures  following,  viz.:  "It  is  this  day  mutually 
agreed  between  A.  Behn,  Esq.,  owner  of  the  good  ship  or  vessel 
called  The  Martaban,  of  420  tons  or  thereabouts,  *now  in  the  r^o^q 
port  of  Amsterdam,  and  James  Burness,  Esq.,  of  London,  '- 
merchant,  that  the  said  ship  being  tight,  staunch,  strong,  and  every 
way  fitted  and  ready  for  the  voyage,  shall,  with  all  possible  despatch, 
proceed  direct  to  I^ewport,  Monmouthshire,  addressing  to  Messrs.  G. 
W.  Jones  &  Co.  for  entering  and  clearing,  and  there  load  in  the  usual 
and  customary  manner  in  ten  days,  at  any  one  of  the  usual  loading 
places.  Freighter  may  name  a  full  and  complete  cargo  of  coals,  which 
said  freighter  binds  himself  to  ship,  not  exceeding  what  she  can  rea- 
sonably stow  and  carry  over  and  above  her  tackle,  apparel,  provisions, 
and  furniture  (the  captain  to  have  a  sufficient  quantity  of  coal  on 
board  at  port  of  loading  for  ship's  use  for  the  voyage,  and  have  the 
same  endorsed  on  bills  of  lading,  independently  of  the  cargo):  and 
being  so  loaded,  shall  therewith  proceed  to  Hong  Kong,  or  so  near 
thereunto  as  she  may  safely  get,  and  deliver  the  same  alongside  any 
craft,  steamer,  floating  depot  or  pier  named  by  the  consignee,  notice 
to  be  given  to  the  agent  or  consignee  of  the  vessel  being  ready  to 
discharge  (the  act  of  God,  the  Queen's  enemies,  riots  and  strikes  of 
pitmen,  fire,  apd  all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation  always  mutually  excepted) :  the  freight  to  be 
paid  on  the  quantity  delivered  in  accordance  with  this  charter,  at  and 
after  the  rate  of  sixty  shillings  sterling  per  ton  of  twenty  hundred 
weight  in  full  of  all  port  charges,  wharfage,  consulage,  pilotage, 
Ramsgate  and  Dover  dues,  and  to  become  due,  say  Jd  by  charterer's 
acceptance  at  3  months  date  from  the  final  sailing  of  the  vessel,  or  at 
owner's  option  in  cash,  under  discount  at  2 J  per  cent.;  Jd  by  char- 
terer's acceptance  at  6  months,  the  charterer  to  insure  the  amount 
and  deduct  the  costs  of  insurance;  the  remaining  Jd  of  the  freight, 
less  the  *cost  of  any  coals  short  delivered  at  the  port  of  final  (■♦oon 
discharge,  and  after  deducting  such  cash  as  may  be  advanced  ^ 
by  the  agent  of  the  charterers  for  ship's  use.,  which  the  captain  is  at 
liberty  to  draw  to  extent  of  200 Z.  on  usual  terms  against  captain's 
draft  on  charterer  at  90  days  sight,  to  be  paid  by  the  charterers  at  3 
months  date  from  the  delivery  to  the  charterer  in  London,  of  a  cer- 
tificate in  writing  signed  by  the  consignee,  of  the  right  and  true 
delivery  of  the  cargo,  agreeably  to  bills  of  lading,  or  in  cash  under 
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discount  at  5  per  cent,  per  annum,  at  freighter's  option.  The  vessel 
to  deliver  as  customary,  and  the  cargo  to  be  delivered  by  the  captain 
and  received  by  the  consignee  at  the  rate  of  not  less  than  35  tons  a 
working  day,  weather  permitting,  or  to  pay  a  demurrage  at  the  rate 
of  four  pence  per  ton  register  per  like  day.  The  vessel  to  be  addressed 
to  freighter's  agents  inwards  only,  at  the  port  of  discharge,  free  of 
commission,  but  paying  2  per  cent,  to  charterer  in  London,  same  to 
be  deducted  from  1st  payment  of  freight ;  any  claim  of  average  to  be 
settled  according  to  the  custom  at  Lloyd's :  a  commission  of  5  per 
cent,  on  amount  of  freight  is  due  by  the  owner  on  signing  this  charter- 
party  to  David  Brown,  ship  broker,  London,  and  to  whom  the  ship 
is  to  be  addressed  on  her  return  to  London :  penalty  for  non-perform- 
ance of  this  agreement,  estimated  amount  of  freight." 

The  ship  Martaban  arrived  on  the  previous  15th  October,  1860.  at 
N iewdiep,  at  the  entrance  to  the  Great  Noord  HoUandische  Canal,  on 
her  way  with  a  cargo  from  Sourabaya  to  the  docks  at  Amsterdam, 
which,  under  favourable  circumstances,  she  could  have  reached  in 
twelve  hours  more;  but,  in  consequence  of  strong  gales  from  the 
opposite  quarter,  and  the  absence  of  steam -tug  power,  she  was  un- 
*8811  ^v^^^^b^y  prevented  from  *reaching  the  place  of  discharge  in 
-'  the  Amsterdam  Docks  before  day-break  on  the  23d  day  of  the 
same  month  of  October.  Niewdiep,  the  place  where  the  vessel  was 
unavoidably  detained  by  the  circumstances  aforesaid  on  the  said  19th 
day  of  October,  the  date  of  the  above- recited  memorandum  of  charter- 
party,  is  a  place  in  the  direct  course  of  the  said  vessel  to  Amsterdam, 
and  is  sixty-two  English  miles  from  that  place,  but  is  not  within  the 
port  of  Amsterdam. 

The  ship  Martaban,  having  discharged  her  cargo  with  all  possible 
despatch,  was  immediately  made  ready  for  sea,  and  without  any  delay 
sailed  on  the  16th  day  of  November,  and  proceeded  direct  for  New- 
port, pursuant  to  the  charter-party,  and  arrived  there  on  the  1st 
December  following.  Notice  was  given  to  the  defendant's  agent  at 
Newport  on  the  5th  day  of  the  same  December  that  the  ship  was 
ready  to  receive  cargo,  and  on  the  16th  December  the  stipulated  lay 
days  expired.  The  defendant  continually,  up  to  the  expiration  of  the 
said  lay  days  and  afterwards,  refused  to  load  the  ship.  The  plaintiff 
as  soon  as  possible  thereafter,  namely  on  the  20th  December,  rechar- 
tered  the  vessel  for  Hong  Kong  from  Newport,  with  a  cargo  of  coals, 
at  a  smaller  rate  of  freight  than  the  defendant  had  agreed  to  pay, 
being  at  the  time  the  highest  that  could  be  obtained ;  and  thereupon 
the  vessel,  having  loaded  with  all  possible  despatch,  sailed  without 
delay  for  Hong  Kong. 

The  following  statement  is  added  at  the  request  of  the  defendant's 
counsel,  and  under  protest  by  the  plaintiff's  counsel. 

Before  the  charter  was  made,  the  defendant  told  the  plaintiff's 
*8821  ^^^'^^^  ^^^^  ^^y  ^^®  defendant,  had  a  contract  *with  the  English 
-'  government  to  supply  coals  at  Hong  Kong  in  China,  and  that 
he  was  taking  up  the  ship  for  the  purpose  of  fulfilling  that  contract 
The  defendant  did  not  state  that  there  was  any  limit  of  time  for  the 
performance  of  the  contract  with  the  government,  but  he  said  that 
there  had  been  so  much  delay  in  the  sailing  of  the  ships  previously 
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taken  up,  he  would  not  take  up  any  which  he  was  not  certified  was 
ready,  or  as  near  as  possible  ready. 

The  question  for  the  opinion  of  the  Court  is,  Whether  the  words 
now  in  the  port  of  Amsterdam  in  the  said  charter-party  amount  to  a 
warranty,  and,  if  so,  whether  the  position  of  the  ship  Martaban  on 
the  19th  day  of  October  amounted,  under  the  circumstances,  to  a 
breach  of  that  warranty. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to 
recover,  the  question  of  damages  is  to  be  referred  to  the  Master,  and 
judgment  to  be  entered  for  the  plaintiff  for  such  damages  and  costs 
of  suit. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover,  then  judgment  of  nolle  prosequi,  with  costs  of  defence,  shall 
be  entered  up  for  the  defendant. 

Manisty  (Maclachla7i  with  him),  for  the  plaintiff. — The  words  in  this 
charter-party,  "  now  in  the  port  of  Amsterdam,"  do  not  constitute  a 
warranty  or  condition  precedent  to  the  contract  that  the  ship  wa^ 
there  at  the  time  of  the  execution  of  the  instrument,  and,  if  they  did, 
here  was  no  breach  of  it.  The  rule  in  construing  contracts  of  this 
nature  is  to  look  to  the  intention  of  the  parties  as  collected  from  the 
instrument.  Here  the  intention  was  that  the  statement  of  the  position 
of  *the  ship  should  be  mere  matter  of  description,  and  if  any  r^ooo 
damage  resulted  to  the  charterer  from  his  object  being  frus-  ^ 
trated  in  consequence  of  her  not  being  in  that  position  at  the  time, 
his  remedy  should  be  by  a  cross-action  for  damages :  and  this  con- 
struction is  in  accordance  with  that  put  on  instruments  of  this  nature 
in  Ritchie  v.  Atkinson,  10  East  295 ;  Freeman  v.  Taylor,  8  Bing.  124 
(E.  C.  L.  R.  vol.  21);  Clipsham  v.  Vertue,  5  Q.  B.  625  (E.  C.  L.  R. 
vol.  48);  and  Barker  v.  Windle.  6  E.  &  B.  675  (E.  C.  L.  R.  vol.  75). 
Dimech  v.  Gorlett,  12  Moo.  P.  C.  C.  199,  where  the  previous  cases  are 
reviewed,  is  an  express  authority  on  the  point.  [Ckompton,  J. — 
OUive  V.  Booker,  1  Exch.  416,t  decided  eleven  years  before,  seems 
the  other  way.  His  Lordship  also  mentioned  Boone  v.  Eyre,  1  H.  Bl. 
273  (note).  Wightman,  J.,  referred  to  Kenyon  v.  Berthon,  1  Dougl. 
12  n.  (4),  and  Colby  v.  Hunter,  1  Mood.  &  M.  81.]  Those  two  cases 
were  on  policies  of  insurance,  which  are  a  very  different  thing,  .for 
there  the  whole  risk  and  premium  depends  on  the  representation. 
Great  inconvenience  would  result  from  holding  such  matters  as  these 
conditions  precedent ;  for  if  the  statement  as  to  the  exact  position  of 
the  ship  or  the  time  of  her  sailing  is  to  be  deemed  part  of  the  essence 
of  the  contract,  the  variance  of  a  few  yards  or  minutes  would  vitiate 
the  whole.  Moreover  if  the  words,  "  now  in  the  port  of  Amsterdam," 
are  to  be  construed  as  amounting  to  a  condition  precedent,  a  similar 
construction  ought  to  be  put  on  the  other  words  in  the  same  sentence, 
being,  "tight,  staunch,  strong,  and  in  every  way  fitted  and  ready  for 
the  voyage;"  which  is  contrary  to  Tarrabochia  v.  Hickie,  1  H.  &  N. 
183.t 

The  verbal  statement  introduced  into  this  case  under  *pro-    r^oo^ 
test  ought  not  to  be  attended  to — the  doing  so  would  have   *- 
the  effect  of  importing  a  verbal  statement  into  a  charter-party :  Hurst 
v.  Usborne,  18  C.  B.  144  (E.  C.  L.  R.  vol  86).     [Wightman,  J.— The 
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new  matter  introduced  makes  no  difference,  because  it  says  the  ship 
must  be  "  ready  or  as  near  as  possible  ready."] 

F.  M.  White  {Honyman  with  him),  contril. — The  statement  of  the 
position  of  the  ship  in  this  charter-party  is  a  warranty  that  she  was 
at  that  plage  at  the  time ;  and  the  facts  show  a  breach  of  it.  The 
rule  has  been  correctly  stated  by  the  other  side,  that  the  thing  to  be 
looked  to  is  the  intention  of  the  parties  as  collected  from  the  instru- 
ment. It  is  to  be  observed  that  the  words  here  are  not  the  usual 
ones,  that  the  ship  shall  proceed  on  her  voyage  "  with  all  convenient 
speed,"  but  *' with  all  possible  despatch."  OUive  v.  Booker,  1  Exch. 
416,t  is  an  authority  in  point  for  the  defendant ;  and  there  are  several 
other  instances  where  statements  of  this  nature  have  been  held  to 
amount  to  conditions  precedent :  e.  g.,  that  a  ship  shall  answer  a  par- 
ticular description :  Hurst  v,  Usborne,  18-  C.  B.  144  (E.  C.  L.  R.  vol. 
86) ;  that  she  shall  be  seaworthy  when  about  to  sail :  Thompson  v. 
Gillespy,  6  E.  &  B.  209  (E.  C.  L.  R.  vol.  85);  that  she  shall  sail  on  a 
particular  day:  Cranston  v.  Marshall,  5  Exch.  395,t  Croockewit  v. 
Fletcher,  1  H.  &  N.  893,+  26  L.  J.  Exch.  153 ;  that  she  shall  be  ready 
to  receive  cargo  at  a  certain  time  :  Oliver  v.  Fielden,  4  Exch.  135  ;t 
and  that  goods  are  on  passage  at  the  time  of  sale :  Gorrissen  v.  Perrin, 
2  C.  B.  N.  S.  681  (E.  0.  L.  R.  vol.  89). 

♦Rft^l  ^®  ^^  ^^®  authorities  which  have  been  cited  by  the  ♦other 
^^^J  side,  Dimech  v.  Corlett,  12  Moo.  P.  C.  C.  199,  was  decided  on 
its  peculiar  circumstances ;  Ritchie  v.  Atkinson,  10  East  295,  was  an 
action  for  freight,  and  there  had  been  a  part  performance,  and  it  is 
distinguished  on  that  ground  in  Glaholm  v.  Hays,  2  Man.  &  Gr.  257 
(E.  G.  L.  R.  vol.  40).  Barker  v.  Windle,  6  E.  &  B.  675  (E.  C.  L.  R. 
vol.  88),  in  the  Exchequer  Chamber,  is  more  fully  reported,  25  L.  J. 
Q.  B.  349,  nom.  Windle  v.  Barker,  from  whence,  and  especially  from 
the  judgment  of  Martin,  B.,  it  appears  that  the  question  there  was 
one  of  fact  rather  than  of  law:  besides,  the  ship  was  only  described 
as  being  of  the  specified  size,  or  *'  thereabouts,"  so  that  there  could 
be  no  pretence  for  suggesting  a  warranty  as  to  size. 

Manisty,  in  reply. — It  is  doubtful  whether  Cranston  v,  Marshall,  5 
Exch.  395,t  and  Croockewit  v,  Fletcher,  1  H.  &  N.  893,t  26  L.  J. 
Exch.  153,  will  stand,  if  brought  before  a  higher  tribunal.  If  they 
do,  it  will  be  on  the  ground  taken  in  Tarrabochia  v.  Hickie,  1  H.  & 
N.  183,+  and  Seeger  v.  Duthie,  8  C.  B.  N.  S.  45  (E.  C.  L.  R.  vol.  98), 
29  L.  J.  C.  P.  253,  that  a  contract  that  a  ship  shall  sail  on  a  given 
day  is  a  warranty,  although  a  contract  that  she  is  to  sail  "  within  a 
reasonable  time,"  or  "  with  all  possible  despatch,"  is  not.  If  the  words 
here  amount  to  a  warranty,  no  qualification  can  be  grafted  on  it,  for 
a  warranty  must  be  taken  in  omnibus. 

CocKBURN,  C.  J. — Our  judgment  should  be  for  the  plaintiff.     I  feel 
considerably  embarrassed  by  the  conflict  of  authority  which  we  find 
*8861    ^^  *^®  cases  that  have  *been  brought  under  our  attention  in 
-'    the  course  of  the  learned  arguments  on  both  sides. 

OUive  V.  Booker,  1  Exch.  416,+  appears  to  me  directly  in  point. 
The  statement  in  the  charter-party  there  was  that  the  ship,  relating 
to  which  the  question  arose,  was  then  "at  sea,  having  sailed  three 
weeks  ago ;"  and  the  Court  of  Exchequer  held  that  that  fact  was  a 
condition  precedent  to  the  enforcing  of  the  contract  by  the  shipowner 
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against  the  charterer.  On  the  other  hand,  Dimech  v.  Corlett,  12  Moo. 
P.  C.  C.  199,  appears  also  in  point  to  this  case,  and  is  in  conflict  with 
the  preceding  one  of  OUive  v.  Booker,  1  Exch.  416.t  In  Dimech  v. 
Corlett,  12  Moo.  P.  C.  C.  199,  the  representation  was  that  the  vessel, 
the  subject  of  the  charter-party,  was  then  at  anchor  at  a  given  place, 
and  it  appeared  that,  so  far  was  that  from  being  the  fact,  she  was  in 
dry-dock  and  undergoing  the  process  of  being  sheathed  in  copper ;  and 
the  contract  was  that  she,  being  in  the  position  described,  should  sail 
"with  all  convenient  speed."  The  Privy  Council  held  that  her  being 
in  that  position  was  not  a  condition  precedent — that,  if  she  was  not 
there,  it  was  merely  matter  of  cross-action  for  damages ;  or  that,  if 
the  object  of  the  voyage  was  frustrated,  it  might  be  a  good  answer  to 
an  attempt  of  the  shipowner  to  enforce  the  contract  against  the  char- 
terer. 

In  this  conflict  of  the  decisions  the  right  course  for  this  Court  is 
to  abide  by  the  later  decisioQ,  which  is  also  that  of  a  Court  of  very 
high  authority,  and  one  or  more  of  the  members  of  which  were  par- 
ticularly conversant  with  shipping  law. 

I  own  if  this  question  were  res  integra  I  should  be  much  disposed 
to  think  that  the  best  mode  of  construing  *these  charters,  r^ooir 
where  there  is  a  representation  as  to  the  place  of  a  ship,  or  as  •- 
to  the  time  of  sailing,  or  analogous  matter,  would  be  to  hold  that,  if 
the  fact  represented  turns  out  not  to  be  correctly  stated,  and  in  conse- 
quence of  it  the  charterer  finds  himself  in  a  position  where  his  specu- 
lation and  enterprise  may  be  frustrated,  and  the  contemplated  advan- 
tages of  them  converted  into  disaster  and  loss,  that  should  justify  him 
in  repudiating  the  contract.  But,  on  the  other  hand,  where  the 
representation  is  that  the  ship  is  at  a  given  place,  or  is  to  sail  on  a 
given  day,  &c.,  and  it  turns  out  that  she  was  not  there,  or  could  not 
sail  for  some  short  time  after  that  specified,  &c.,  and  there  is  no  real 
frustration  of  the  objects  of  the  charterer,  and  little  or  no  damage 
has  been  done  to  him,  he  should  be  left  to  his  action.  I  throw  this 
out  with  a  view  to  legislation,  rather  than  to  interpretation  of  the 
law,  supposing  no  authority  on  the  subject.  I  do  not  feel  it  at  all 
necessary  to  express  judicially  any  opinion  upon  it;  I  only  say  that 
here  is  a  conflict  of  authority,  and  I  will  abide  by  the  latest  decision. 
I  sincerely  hope  that  the  parties  will  go  to  a  Court  of  error  where  the 
law  may  be  satisfactorily  settled. 

I  have  to  say,  on  the  part  of  nly  brother  Wightman,(a)  that  he 
thinks  we  ought  to  abide  by  the  cases  referred  to  by  Mr.  White,  and 
ought  not  to  overrule  them  on  the  opinion  of  the  Privy  Council. 

Crompton,  J. — The  difficulty  here  is  that  there  are  so  many  of 
these  decisions,  and  it  is  not  easy  to  reconcile  them.  I  join  in  the 
opinion  of  my  Lord  Chief  Justice  that  this  case  should  go  to  a  Court 
of  error,  which  will  be  less  hampered  by  contradictory  decisions,  and 
able  to  *lay  down  the  law  more  authoritatively  than  we  can,  [-♦goo 
who  are  only  a  Court  of  co-ordinate  jurisdiction.  Many  of  the  '- 
cases  justify  my  brother  Wightman  in  his  doubts,  but  I  agree  with 
the  view  of  my  Lord  Chief  Justice.  I  think  it  lies  on  the  party  setting 
up  this  kind  of  statement  as  a  condition  precedent  to  show  that  it  is 
one,  i.  e.,  that  the  parties  intended  that  there  was  to  be  no  contract 

(a)  Wightman,  J.,  had  left  the  Court  before  the  judgment. 
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unless  the  stipulation  was  performed  to  the  letter.  Now,  looking  at 
the  earlier  authorities,  I  cannot  help  thinking  that  the  law  on  this 
subject  is  a  branch  of  the  general  law  as  laid  down  in  Boone  v.  Eyre, 
1  H.  Bl.  273,  note.  Lord  Mansfield  there  says:  "The  distinction  is 
very  clear,  where  mutual  covenants  go  to  the  whole  of  the  considera- 
tion on  both  sides  they  are  mutual  conditions,  the  one  precedent  U) 
the  other.  But  where  they  go  only  to  a  part,  where  a  breach  may  be 
paid  for  in  damages,  there  the  defendant  has  a  remedy  on  bis  cove- 
nant, and  shall  not  plead  it  as  a  condition  precedent.'*  Here  a  very 
minute  matter,  such  as  a  discrepancy  of  a  day  or  an  hour,  would  be  a 
breach  if  the  statement  is  to  be  taken  as  a  condition  precedent ;  which 
is  the  proper  expression,  as  stated  by  my  brother  Williams  in  Barker 
V.  Windle,  6  B.  &  B.  675,  679  (E.  C.  L.  R.  vol.  88),  in  the  Exchequer 
Chamber,  who  points  out  that  "  warranty"  is  not  the  correct  one,  for 
if  there  is  a  warranty  the  party  must  sue  on  it. 

The  early  cases  bear  very  much  the  aspect  that  things  of  this  kind 
are  to  be  looked  on  as  matter  of  stipulation  merely,  unless  you  can 
see  very  clearly  from  the  terms  of  the  instrument  that  it  was  the 
intention  of  the  parties  not  to  be  bound  unless  they  were  performed 
to  a  hair's  breadth.  The  words  in  the  present  charter-party,  that  the 
*8891  ®^^P  ^^^  ^^  ^^^^  '  ^^*^  ^'^  possible  despatch,"  created  *my  chief 
J  doubt ;  but  it  is  too  slight  to  act  on.  Now  Ollive  v.  Booker,  1 
Exch.  416,t  which  was  decided  about  eleven  years  ago,  and  some 
other  cases,  varied  the  old  notion  about  independent  stipulations-  I 
was  never  quite  satisfied  with  them,  but  should  feel  bound  by  them. 
Ollive  V,  Booker  is  very  near  the  present  case,  but  Dimech  v,  Corlett, 
12  Moo.  P.  C.  C.  199,  is  still  nearer,  for  it  is  almost  word  for  word. 
I  should  not  like  to  found  my  judgment  on  any  minute  or  fine-spun 
difference  between  those  two  cases,  yet,  when  we  look  at  the  decisions 
which  have  taken  place  within  the  last  two  or  three  years,  we  must 
consider  Ollive  v.  Booker  as  in  some  degree  shaken,  and  that  they  are 
I  think  nearer  to  what  the  law  ought  to  be.  At  all  events,  we  must 
go  by  the  latest  authority,  and  leave  the  question  to  the  Exchequer 
Chamber. 

Mellor,  J. — With  very  considerable  hesitation  I  have  arrived  at 
the  same  conclusion  with  my  Lord  Chief  Justice  and  my  brother 
Crompton.  I  cannot  distinguish  this  case  from  Ollive  v.  Booker. 
That  case  has,  however,  been  broken  in  on  by  the  subsequent  decision 
in  Dimech  v.  Corlett,  and  I  shall  therefore  abide  by  that  decision,  I 
shou^ld  have  been  glad  if  Ollive  v.  Booker  had  been  alluded  to  in  the 
judgment  there,  and  the  distinction  between  the  cases  pointed  out,  I 
consider  that  the  onus  of  proving  this  statement  to  be  a  condition 
precedent  lies  on  the  person  who  asserts  it  to  be  such.  Looking  at 
the  charter-party,  I  do  not  think  this  is  a  condition  precedent,  and. 
rather  think  it  is  not.  Judgment  for  the  plaintiff 

See  notes  to  Cutter  v.  Powell,  2  Smith's  Lead.  Cases  1. 
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♦The  QUEEN  v.  The  Churchwardens  and  Overseers  of  the 
Parish  of  ST.  MAEY  AECHES,  EXETER.    Jan.  22. 


[*890 


Fmk'per  lunatic. — Part  of  mother* s  family. — Emancipation. — 16  dh  17  Vict.  c.  97,  *. 
102.— Removabiliiy.-'9  &  10  Vict.  c.  66,  and  11  &  12  ViGl.  c.  111. 

1.  A  pauper  Innatie  had  resided  for  more  than  fire  years  in  the  respondent  parish  with  her 
father  and  mother,  when  he  died,  and  she  continaed  to  reside  with  her  mother  in  that  parish 
till  October  1858,  when  she  was  sent  to  the  workhouse,  where  she  remained  till  the  24th  January, 
1660.  In  December,  1859,  her  mother  went  to  reside  in  another  parish,  but  did  not  acquire  any 
settlement  in  her  own  right  On  the  24th  January,  1860,  the  pauper  lunatic  was  sent  from  the 
workhouse  to  the  county  lunatic  asylum  and  was  confined  there  until  the  25th  April  following, 
when  she  was  discharged  and  went  to  reside  with  her  mother.  Upon  an  appeal,  against  an 
order  of  adyudication  and  maintenance,  under  stat.  16  A  17  Vict  o.  97,  upon  the  parish  in  which 
her  father  was  settled:  held  that  the  pauper  lunatic  being  uoemancipated,  continued  part  of 
her  mother's  family,  and  therefore,  her  mother  having  ceased  to  be  irremoTable,  she  also  ceased 
to  be  irremovable,  and  the  order  was  rightly  made. 

2.  Quau-e,  whether  an  unemancipated  child  oan  acquire  a  status  of  irremovability  in  its  own 
right  ? 

Upon  appeal  against  an  order  of  two  justices  for  the  county  of 
Lancaster,  adjudging  that  the  place  of  the  last  legal  settlement  of  Ann 
Cambridge,  a  pauper  lunatic,  confined  in  the  county  lunatic  asylum, 
situate  at  Prestwich,  in  the  said  county,  was  in  the  parish,  township, 
or  place  of  St.  Mary  Arches,  in  the  city  and  county  of  the  city  of 
Exeter,  and  ordering  the  guardians  of  the  poor  of  that  parish  to  pay 
to  the  guardians  of  the  poor  of  the  township  of  Manchester,  in  the 
county  of  Lancaster,  certain  sums  of  money  in  respect  of  the  examina- 
tion and  maintenance  of  the  pauper  lunatic,  the  sessions  confirmed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  place  of  settlement  of  David  Cambridge,  the  father  of  the  pauper 
lunatic  Ann  Cambridge,  was  in  the  appellant  parish.  On  the  3d 
October,  1827,  David  Cambridge  was  married  to  Elizabeth  Trapnell. 

*The  pauper  lunatic  is  the  legitimate  unmarried  daughter  of  pogi 
David  Cambridge  and  his  said  wife,  and  was  born  on  the  16th  ^ 
August,  1829.  She  has  never  been  emancipated,  not  having  been 
able  at  any  time,  owing  to  ill  health,  to  provide  for  or  take  care  of 
herself.  For  ^  twenty -four  years,  namely,  from  the  month  of  July, 
1832,  up  to  the  23d  July,  1856,  the  pauper  lunatic  and  her  parents 
resided  together  continuously  in  the  respondent  township.  Upon  the 
23d  July,  1856,  David  Cambridge  died.  After  his  death  the  pauper 
lunatic  and  her  mother  continued  to  reside  together  in  the  respondent 
township  until  the  month  of  October,  1858,  when  the  pauper  lunatic 
was  sent  from  her  said  place  of  abode  in  the  township  of  Manchester, 
by  the  guardians  of  the  poor  of  that  township,  into  the  Cheetham 
Hill  Workhouse,  the  said  workhouse  being  a  workhouse  of  and  for, 
and  situate  within,  the  township  of  Manchester.  The  pauper  lunatic 
remained  in  the  Cheetham  Hill  Workhouse  until  the  24th  January, 
1860.  In  the  month  of  December,  1859,  and  whilst  the  pauper  lunatic 
was  in  theKJheetham  Hill  Workhouse,  her  mother  (who  continued  to 
be  the  widow  of  David  Cambridge)  removed  from  the  township  of 
Manchester  to,  and  went  to  reside  in,  the  township  of  Chorlton-upon- 
Medlock,  in  the  said  county,  in  which  latter  township  she  has  ever 
since  continued  to  reside.  She  has  not,  during  her  widowhood,  ac- 
quired any  settlement  in  her  own  right.     Upon  the  24:th  of  January, 
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1860,  Ann  Cambridge  was  a  pauper  lunatic,  and  was,  pursuant  to  the 
authority  of  the  statutes  in  that  behalf,  sent  from  the  Cheethara  Hill 
Workhouse,  where  she  was  then  residing,  to  the  county  lunatic  asy- 
lum, situate  at  Prestwich,  in  the  said  county,  and  being  a  lunatic 
asylum  for  the  said  county ;  and  Ann  Cambridge  was  then  received 
into  the  said  asylum,  and  was  confined  therein  until  the  25th  April. 
*8Q21  ^^^^»  when  she  was  discharged,  and  went  to  reside  *with  her 
J   mother  in  the  township  of  Chorlton-upon  Medlock. 

It  was  contended,  on  the  part  of  the  appellants,  that,  under  the 
circumstances  herein  stated,  the  order  ought  not  to  have  been  made, 
inasmuch  as  the  pauper  lunatic  was,  at  the  time  of  her  being  conveyed 
to  the  county  lunatic  asylum  at  Prestwich,  exempt  from  removal  to 
the  parish  of  her  settlement  by  reason  of  some  provision  in  the  Act 
9  &  10  Vict.  c.  66,  and  in  the  Act  11  &  12  Vict.  c.  111. 

It  was  contended,  on  the  part  of  the  respondents,  that  the  order 
was  rightly  made,  inasmuch  as  the  pauper  lunatic,  when  conveyed  to 
the  county  asylum,  was  not  exempt  from  removal  to  the  parish  of 
her  settlement,  under  the  said  Act  taken  in  connection  with  the  Act 
11  &  12  Vict.  c.  111. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  pauper 
lunatic  was  or  was  not,  at  the  time  of  her  being  conveyed  to  the  said 
county  asylum,  exempt  from  removal  to  the  parish  of  her  settlement. 
If  this  question  be  answered  in  the  affirmative,  the  order  is  to  be 
quashed.     If  in  the  negative,  the  order  is  to  be  confirmed. 

The  argument,  which  began  on  January  18th,  was  continued,  and 
judgment  given  on  January  22d. 

Wheeler,  Serjt.,  and  West,  for  the  respondents. — By  stat.  16  &  17 
Vict.  c.  97,  s.  97,  under  which  the  order  was  made,  two  justices  may 
inquire  into  and  adjudge  the  settlement  of  a  pauper  lunatic  confined 
in  an  asylum,  and  order  the  expenses  of  the  examination  and  main- 
tenance to  be  paid  by  the  guardians  of  the  union  or  the  overseers  of 
the  parish,  as  the  case  may  be.  But,  by  sect.  102,  repealing  sect.  5 
of  stat.  12  &  13  Vict.  c.  103,  all  such  expenses  in  the  case  of  a  pauper 
lunatic  **  who  would,  at  the  time  of  his  being  conveyed  to  such  asy- 
*8931  ^^^^'  ^^*'  *^^^®  ^®®^  exempt  from  removal  to  the  parish  of  his 
-•  settlement,  &c.,"  "Shall  be  paid  by  the  guardians  of  the  parish 
wherein  such  lunatic  shall  have  acquired  such  exemption  if  such 
])arish  be  subject  to  a  separate  board  of  guardians,  or  by  the  overseers 
of  such  parish  where  the  same  is  not  subject  to  such  separate  board, 
and  where  such  parish  shall  be  comprised  in  any  union  the  same  shall 
be  paid  by  the  guardians,  and  be  charged  to  the  common  fund  of 
such  union."  Here  the  pauper  lunatic  was  not  emancipated,  and 
therefore  her  removability  depends  on  whether  her  surviving  parent 
was  removable  or  not.  Her  father  was  irremovable  from  Manchester 
at  the  time  of  his  death,  and  if  her  mother  had  remained  there  the 
pauper  lunatic  would  have  been  irremovable ;  but  her  mother  having 
broken  her  residence,  and  thereby  become  removable,  the  pauper 
lunatic,  when  she  left  the  asylum,  was  also  removable,  because  she 
was  unemancipated :  Regina  v.  The  Inhabitants  of  Cudham,  1  E.  &  E. 
409.  In  The  Overseers  of  St.  Giles  in  the  Fields,  apps.,  Guardians 
of  the  Strand  Union,  resps.,  7  Jur.  N.  S.  161,  S.  C.  30  L.  J.  M.  C.  12. 
the  pauper  lunatic  was  exempt  from  removal  at  the  time  of  his  being 
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conveyed  to  the  asylum.  Regina  v.  The  Overseers  of  El  vet,  5  Jur. 
N.  S.  1350,  29  L.  J.  M.  C.  17,  may  be  relied  on  by  the  other  side,  but 
there  both  parents  were  dead  at  the  time  the  order  was  made.  The 
object  of  stats.  9  &  10  Vict.  c.  66,  s.  1,  and  11  &  12  Vict.  c.  Ill,  s.  1, 
was  to  prevent  the  separation  of  members  of  the  same  family.  [They 
cited  Rex  v.  The  Inhabitants  of  Much  Cowarne,  2  B.  &  Ad.  861  (E. 
C.  L.  R.  vol.  22),  and  referred  to  Lord  CampbelPs  judgment  in  Regina 
V.  The  Inhabitants  of  St.  Ann,  Blackfriars,  2  E.  &  B.  440,  445  (E.  C. 
L,  R.  vol.  75).] 

*J^Kay  and  JTopwood,  for  the  appellants. — First,  the  pauper  r^oq^ 
lunatic  was  irremovable  from  Manchester  at  the  time  when  she  '• 
was  sent  to  the  workhouse  in  October,  1858 ;  and  therefore,  also,  when 
she  was  sent  to  the  asylum ;  because  the  time  during  which  she  re- 
ceived relief  in  the  respondents'  workhouse  is  to  be  treated  for  all 
purposes  as  if  it  had  never  existed :  per  Lord  Campbell,  in  delivering 
the  judgment  of  the  Court  in  The  Overseers  of  Hartfield,  apps.,  The 
Churchwardens  of  Rotherfield,  resps.,  17  Q.  B.  746,  762  (E.  C.  L.  R. 
vol.  79),  overruling  Regina  v.  The  Inhabitants  of  Salford,  12  Q.  B. 
106  (E.  C.  L.  R.  vol.  64).  Stat.  16  &  17  Vict.  o.  97,  s.  102,  mentions 
the  time  of  the  pauper  lunatic  being  conveyed  to  the  asylum  as  that 
at  whibh  his  status  of  irremovability  is  to  be  ascertained.  And  stat. 
12  &  13  Vict.  c.  103,  8.  4,  following  stat.  9  &  10  Vict.  c.  66,  s.  1,  as  to 
the  exclusion  of  particular  periods  in  the  computation  of  the  five 
years,  enacts  that  the  removal  of  any  pauper  lunatic  to  an  asylum, 
&c.,  and  the  removal  of  any  pauper  otherwise  than  under  an  order 
of  removal  from  his  place  of  abode  in  any  parish  of  a  union  to  the 
workhouse  of  such  union,  shall  not  be  deemed  to  be  an  interruption 
of  the  residence  of  such  pauper  in  respect  of  stat.  9  &  10  Vict.  c.  66 ; 
"  but  the  time  spent  in  such  lunatic  asylum,  &c.,  or  workhouse,  &c., 
shall  be  wholly  excluded  from  the  computation  of  the  time  of  the 
residence."  In  Regina  v.  The  Guardians  of  the  West  Ward  Union, 
7  E.  &  B.  21,  25  (E.  C.  L.  R.  vol.  90),  Lord  Campbell,  in  delivering 
the  judgment  of  the  Court,  said,  stat.  12  &  13  Vict.  c.  103,  s.  4,  ex- 
pressly relates  to  the  status  of  irremovability,  "  and  was  passed  for 
the  purpose  of  regulating  liabilities  as  between  parishes  of  residence 
and  parishes  of  settlement."  [They  also  cited  Regina  v.  The  Inhabit- 
ants of  St.  Leonard's,  Shoreditch,  14  Q.  B.  340  (E.  C.  L.  R.  vol.  68), 
*and  Regina  v.  The  Inhabitantsof  Potterhan worth,  1 E.  &  E.  262.]  r#oqc 
The  mother  of  the  pauper  lunatic  changed  her  residence,  before  '■ 
the  conveyance  of  the  pauper  to  the  lunatic  asylum,  and  therefore  the 
break  of  residence  would  have  no  effect  upon  the  status  of  irremova- 
bility which  the  pauper  lunatic  had  acquired  in  Manchester. 

Secondly.  The  pauper  lunatic  is  not  within  the  proviso  to  sect.  1  of 
stat.  11  A;  12  Vict.  c.  Ill,  which  repealed  the  proviso  in  stat.  9  &  10 
Vict.  c.  66,  s.  1.  The  proviso  in  11  &;  12  Vict.  c.  Ill,  ia  "  Whenever 
any  person  should  have  a  wife  or  children  having  no  other  settlement 
than  his  or  her  own,  such  wife  and  children  should  be  removable  from 
any  parish  or  place  from  which  he  or  she  would  be  removable,  not- 
withstanding any  provisions  of  the  said  recited  Act;  and  should  not 
be  removable  from  any  parish  or  place  from  which  he  or  she  should 
not  be  removable  by  reason  of  any  provision  in  the  said  recited  Act." 
This  question  always  arises  after  expenses  have  been  incurred,  which 
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accounts  for  the  peculiar  language  "should  be  removable"  and  "would 
be  removable,"  which,  in  Begina  v.  The  Inhabitants  of  Cudham,  1  E. 
&;  E.  409,  413,  Crompton,  J.,  said  he  was  unable  to  see  the  effect  of. 
The  proviso  contemplates  the  father  as  living  at  the  time,  and  has  not 
provided  for  the  alternative  of  his  death,  and  therefore  in  that  event 
the  proviso  does  not  limit  the  wide  term  in  which  the  irremovability 
after  five  years'  residence  is  conferred.  The  proviso  applies  only  to 
the  father ;  if  it  is  understood  as  applying  to  the  case  where  the  mother 
happens  to  survive,  and  becomes  the  head  of  the  family,  the  mother 
of  the  pauper  lunatic  had  no  settlement.  Moreover,  the  word  'Child- 
ren" in  these  provisoes  was  intended  to  refer  to  persons  of  tender 
*8961  *y®^^^'  ^^^  ^^*  ^  include  a  person  of  the  age  of  thirty  years. 
-'  Further,  upon  the  death  of  the  father,  the  pauper  lunatic  has 
his  settlement  until  the  mother  gains  one  in  her  own  right.  The 
policy  of  the  Legislature,  to  prevent  the  separation  of  members  of  the 
same  family,  which  the  respondents  insist  upon,  and  which  has  been 
further  carried  out  by  stat.  24  k  25  Vict,  c.  55,  s.  2,  will  be  frustrated 
if  the  pauper  lunatic  is  removable  to  the  appellant  parish,  while  her 
mother,  who  is  not  chargeable,  will  remain  where  she  is.  [Cockburn. 
0.  J. — When  a  man  dies,  his  widow  has  his  settlement.  If  she 
acquires  a  fresh  settlement,  the  child's  follows  it ;  if  not,  the  child 
retains  that  of  the  father,  because  the  mother  has  it.]  If  the  child, 
after  the  death  of  the  father,  continues  to  reside  with  the  mother,  it 
would,  if  unemancipated,  follow  the  settlement  which  the  mother 
acquired  subsequently  in  her  own  right ;  but  if  the  father  was  irre- 
movable at  the  time  of  his  death,  and  the  child  continues  in  the  place 
of  his  residence,  it  is  irremovable :  Begina  v.  The  Overseers  of  Elvet, 
5  Jur.  N.  S.  1360,  29  L.  J.  M.  0. 17.  [Crompton,  J.— In  that  case 
the  child  was  emancipated,  and  never  became  a  part  of  the  mother's 
family ;  and  the  mother  being  dead,  it  could  not  follow  her  settlement 
as  head  of  the  family.  When  the  mother  becomes  the  head  of  the 
family,  you  say  that  they  can  be  separated  by  a  break  of  residence  on 
the  part  of  the  mother.  Cookburn,  C.  J. — If  the  child  has  not  at  the 
time  of  the  death  of  the  father  acquired  a  status  of  irremovability,  how 
can  it  have  the  benefit  of  the  father's  status  of  irremovability  when 
the  mother  has  become  removable?]  In  The  Overseers  of  St.  G-iles 
in  the  Fields,  apps.,  The  Guardians  of  the  Strand  Union,  resps.,  7  Jur. 

♦8971  ^'  ^'  ^^^'  ^^  ^'  '^'  **•  ^'  ^^'  **^®  pauper  lunatic  who  had  re- 
-•   sided  unemancipated  with  his  father  five  years,  and  was  then 
conveyed  to  the  asylum,  was  held  exempt  from  removal,  though  the 
father  had  broken  his  residence. 

By  Stat.  24  k  25  Vict.  c.  56,  s.  2,  "  Where  a  child  under  the  age  of 
sixteen  years,  residing  with  its  surviving  parent,  shall  be  left  an 
orphan,  and  such  parent  shall  at  the  time  of  death  have  acquired  an 
exemption  from  removal  by  reason  of  a  continued  residence,  such 
orphan  shall,  if  not  otherwise  irremovable,  be  exempt  from  removal 
in  like  manner  and  to  the  same  extent  as  if  it  had  then  acquired  for 
itself  an  exemption  from  removal  by  residence."  The  words  "  if  not 
otherwise  irremovable"  can  have  no  operation  unless  the  child  can 
acquire  exemption  from  removal  by  residence,  as  in  Begina  v.  The 
Overseers  of  Elvet,  5  Jur.  N.  S.  1350,  29  L.  J.  M.  0, 17.  [Cockbubn. 
C.  J. — ^A  child   may  become  emancipated   in  various  ways.    That 
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statute  applies  to  the  case  of  a  child  both  whose  parents  are  dead.  The 
status  of  irremovability  survives,  just  as  the  settlement  does.]  The 
Legislature  supposes  that  the  death  of  the  parent  would  cause  re- 
movability and  provides  for  the  case  in  which  the  child  would  not 
otherwise  be  removable. 

Thirdly.  The  pauper,  though  unemancipated,  had  acquired  for  her- 
self a  status  of  irremovability  when  she  was  conveyed  to  the  asylum. 
She  is  not  within  the  alternative  in  the  proviso  to  stat.  9  &  10  Vict.  g. 
66,  s.  1,  of  a  person  having  no  other  settlement  than  her  own,  for  the 
case  finds  that  the  settlement  of  her  father  was  in  the  appellant  parish, 
and  she  would  have  her  fiather's  settlement.  She  had  resided  before 
and  after  his  death  more  than  five  years  in  Manchester.  In  Regina 
V.  The  Overseers  of  Elvet,  Lord  Campbell  said,  **  There  is  r*oQo 
♦nothing  to  prevent  an  unemancipated  child,  able  to  work  for  '■ 
its  bread,  from  acquiring  a  status  of  irremovability,"  and  "  the  mother 
of  the  pauper  having  died  before  she  became  chargeable,  she  did  not 
lose  the  status  of  irremovability,  or  follow  her  mother's  settlement." 
[CoCKBURN,  C.  J. — If  those  observations  are  taken  to  the  full  extent, 
an  unemancipated  child  living  in  its  father's  family  at  the  age  of  five 
years  might  acquire  a  status  of  irremovability ;  and  this  consequence 
would  follow,  that  if  the  father  changed  his  residence,  and  was  re- 
moved to  the  place  of  his  settlement,  the  child  could  not  be  removed 
with  him.] 

CocKBURN,  C.  J. — 1  am  of  opinion  that  our  judgment  should  be  for 
the  respondents.  The  case  turns  upon  the  question  whether,  at  the 
time  the  pauper  lunatic  was  taken  from  the  workhouse  to  the  lunatic 
asylum,  she  was  removable  from  Manchester,  the  respondent  parish, 
to  the  place  of  her  father's  settlement,  the  appellant  parish.  The 
father  of  the  pauper  lunatic  had  acquired  the  status  of  irremovability 
by  his  residence  in  Manchester :  on  his  death  her  mother,  continuing 
to  reside  at  Manchester,  also  had  the  status  of  irremovability.  The 
pauper,  an  unemancipated  child,  residing  first  with  her  father  and 
afterwards  with  her  mother,  became  chargeable  and  was  sent  to  the 
workhouse.  It  is  admitted  that  the  time  which  elapsed  between  her 
being  sent  to  the  workhouse  and  the  time  of  making  the  order  of 
adjudication  on  which  the  question  arises,  does  not  count  so  as  to 
create  irremovability  from  Manchester.  The  mother,  prior  to  the  time 
now  under  consideration,  had  removed  from  Manchester,  and  so  had 
lost  her  status  of  irremovability ;  and  the  question  therefore  is,  whether 
the  pauper  lunatic,  being  unemancipated,  continued  a  member  r*QQ9 
*of  her  mother's  family.  I  think  she  did.  It  is  admitted  that,  •- 
during  the  time  a  child  continues  a  member  of  the  family  of  which 
either  the  father  or  mother,  as  the  case  may  be,  is  the  head,  the  resi- 
dence of  the  child  will  not  create  in  him  or  her  a  status  of  irremov- 
ability :  and  stat.  24  &  26  Vict.  c.  55,  s.  8,  by  which,  on  the  death  of 
the  father  or  mother,  the  prior  residence  with  the  surviving  parent 
enures  for  the  benefit  of  the  child  so  as  to  create  the  status  of  irre- 
movability, applies  only  to  the  case  of  a  child  under  the  age  of  sixteen 
years  left  an  orphan.  The  question  therefore  resolves  itself  into  this, 
whether  the  mother,  if  she  became  chargeable,  would  be  removable. 
Clearly  she  would  be,  because  she  had  broken  her  residence  in  Man- 
chester. Then  is  there  anything  in  stat.  9  &  10  Vict.  c.  66,  or  in  stat 
11  &  12  Vict.  c.  Ill,  to  prevent  the  pauper  lunatic  from  being  remov- 
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able  ?  I  think,  though  the  proviso  in  the  first  statute  is  very  obscure, 
and  the  proviso  in  the  second,  which  w^s  passed  in  substitution  of  the 
first,  is  still  more  so,  the  effect  is  that  a  child,  so  long  as  he  or  she 
continues  a  member  of  the  parent's  family,  shall  not  acquire  the  status 
of  irremovability  until  the  death  of  the  one  or  the  other  parent  who 
was  the  head  of  the  family,  if  that  parent  was  removable.  For  as  it 
might  happen  that  the  wife  or  children  were  irremovable,  the  statute 
intended  to  keep  families  together,  and  accordingly  made  the  status 
of  the  children,  if  unemancipated,  to  follow  that  of  the  head  of  the 
family.  In  this  case,  if  the  mother  became  chargeable  she  might  be 
removed  to  the  appellant  parish ;  and  the  object  of  the  statute  would 
be  frustrated  if  we  put  on  it  the  construction  contended  for  by  the 
appellants,  and  hold  that  the  pauper  lunatic  could  not  be  removed  to 
*ftOm  ^^^  place  of  her  father's  settlement,  or  adjudicated  to  be  *settled 
-'  there.  It  seems  absurd  that  a  person  of  thirty  years  of  age 
should  still  be  treated  as  a  child ;  but  it  is  well  established  that  for  all 
purposes  of  settlement  and  relief  an  unemancipated  child  is  to  be  con- 
sidered a  member  of  the  family  of  the  parent.  Therefore  the  pauper 
lunatic,  in  respect  of  settlement  and  removability,  follows  the  condi- 
tion of  the  mother.  The  mother,  by  her  break  of  residence  in  Man- 
chester, has  ceased  to  be  irremovable ;  and  therefore  the  pauper  lunatic, 
being  chargeable,  may  be  adjudged  to  be  settled  in  the  appellant 
parish. 

On  the  further  question,  whether  an  unemancipated  child  can 
acquire  a  status  of  irremovability  in  its  own  right,  it  is  not  necessary 
to  come  to  any  conclusion. 

Crompton,  J. — I  also  am  of  opinion  that  we  best  carry  out  the 
policy  and  meaning  of  the  words  of  stat.  11  &  12  Vict.  c.  Ill,  s.  1, 
which  latter  are  very  meagre,  by  holding  that  the  status  of  irremov- 
ability of  an  unemancipated  child  follows  the  status  of  the  head  of 
the  family,  just  as  the  settlement  of  such  a  child  follows  the  changes 
of  settlement  of  that  head.  Stat.  16  &  17  Vict.  c.  97,  s.  102,  which 
makes  provision  for  the  costs  of  the  maintenance  of  a  pauper  lunatic 
who  is  exempt  from  removal,  points  distinctly  to  the  time  when  the 
pauper  lunatic  is  conveyed  to  the  asylum,  &;c.,  as  that  at  which  the 
question  arises  whether  he  was  exempt  from  removal.  And  that 
depends  on  stat.  11  &  12  Vict.  c.  Ill,  which  is  a  substitution  for  the 
proviso  to  sect.  1  of  stat.  9  &  10  Vict.  c.  96,  and  gives  the  law  upon 
the  subject.  [His  Lordship  read  the  11  &  12  Vict.  c.  Ill,  s.  1.]  In 
this  case,  the  father  having  died,  the  mother  became  the  head  of  the 
*<^0M  f^^^^Jf  ^^^  ^^^  question  is  whether  the  pauper  lunatic  is  not  a 
-'  *child  within  that  proviso.  The  section  could  not  refer  to  a 
dead  person  having  a  child ;  and  the  words  '*  having  no  other  settle- 
ment than  his  or  her  own,"  and  "  from  which  he  or  she  would  be 
removable,"  meet  the  case  of  the  mother  surviving  the  father.  It  is 
said  that,  in  this  case,  the  pauper  lunatic  has  the  settlement  of  the 
father,  and  not  that  of  the  mother,  and  that  is  true  in  one  sense, 
because  it  is  derived  from  the  father ;  but  the  section  applies  to  the 
case  where  a  child  has  no  other  settlement  than  that  of  the  mother  in 
the  sense  in  which  the  statute  uses  the  expression,  because  it  is  de- 
pendent on  and  floats  with  hers.  When  the  father  is  dead,  the 
removability  of  an  unemancipated  child  depends  on  that  of  the  mother, 
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who  is  the  head  of  the  family ;  and  in  this  case  the  mother  ceased  to 
be  irremovable  before  the  child  was  conveyed  to  the  asylum. 

The  two  cases  which  were  cited  in  support  of  the  contention  of  the 
appellants,  were  not  decided  on  a  change  of  the  status  of  the  surviv- 
^ing  parent  of  the  pauper  lunatic.  In  Regina  v.  The  Overseers  of 
Elvet,  6  Jur.  N.  S.  1350,  29  L.  J.  M.  C.  17,  the  mother  was  sent  to 
the  lunatic  asylum  before  the  father  died,  there  was  no  change  in  her 
status  of  irremovability,  and  she  was  not  the  head  of  the  family  at 
the  time  of  the  order  being  made.  The  Overseers  of  St.  Giles,  apps., 
The  Guardians  of  the  Strand  Union,  resps.,  7  Jur.  N.  S.  161,  30  L. 
J.  M.  C.  12,  is  still  less  applicable :  the  father  having  lost  his  status 
of  irremovability  after  the  pauper  lunatic  had  been  conveyed  to  the 
asylum,  a  question  arose  if  the  charge  of  maintaining  the  child  should 
be  thrown  on  the  parish  of  settlement ;  and  it  was  argued  that  it  would 
be  hard  on  a  parish  if,  when  the  father's  status  *was  changed,  r^qAo 
that  of  the  child  was  not  changed  also ;  but  the  Court  said  ^ 
that  it  might  be  a  casus  omissus,  or  it  might  be  the  policy  of  the 
Legislature  that  such  questions  of  chargeability  should  be  settled  at 
once.  The  expressions  used  by  the  Judges,  about  the  child  acquiring 
the  status  of  irremovability  of  the  father,  are  referable  to  the  facts 
of  that  case. 

Then  it  was  argued  that  the  time  during  which  the  pauper  lunatic 
was  in  the  workhouse  was  not  only  to  be  excluded  from  the  compu- 
tation of  the  five  years  which  conferred  the  status  of  irremovability, 
but  did  not  deprive  her  of  the  status  she  had  acquired.  But  that 
argument  does  not  affect  the  question  whether  the  mother  is  remov^ 
able;  and,  the  mother  being  removable,  the  case  is  within  stat.  11  & 
12  Yict.  c.  Ill,  and  the  status  of  an  unemancipated  child  having  no 
other  settlement  than  that  of  the  parent,  is  to  follow  the  statas  of  the 
head  of  the  family  just  as  the  settlement  does. 

We  must  decide  the  case  according  to  the  law  as  it  was  before  stat 
24  &  25  Vict.  c.  66 ;  but  I  think  that  sect.  3  of  that  statute  does  not 
alter  the  law ;  it  rather  presumes  that  the  status  of  removability  or 
irremovability  of  the  child  would  float  with  that  of  the  surviving 
parent. 

MsLLOR,  J.,  was  not  in  Court  during  the  argument  on  the  first  day, 
and  therefore  took  no  part  in  the  judgment.  Order  confirmed. 


♦The  QUEEN  v.  The  Vestry  of  St.  LUKE'S,  CHELSEA,  r^^oAQ 

Jan.  22.  L'VO^ 

Mandamus. — Metropolis  Local  Management  Act,  18  dk  19  Vici.  e,  120,  s,  69. — JSewers 

^Vestry. 

The  Metropolitan  Local  Management  Act,  18  A  19  Viot  o.  120.  i.  69,  enaota,  that  the  Testrj 
of  OTory  pariah  mentioned  in  Schedule  A.  shall  make  such  aewers  as  maj  be  necessarj  for 
•ffeotoallj  draining  their  parish :  prorided  that  no  new  sewer  shall  be  made  without  the  prcTious 
i^proraJ  of  the  Metropolitan  Board  of  Works.  Mandamns  to  the  rwtrj  of  one  of  these  parishes, 
eommanded  them  to  make  snch  sewers  as  might  be  necessary  for  draining  a  particular  part  of 
the  parish,  and  to  take  all  necessary  steps  in  that  behalf:  held  defective:  first,  because  i^did 
not  show  a  present  duty  to  make  the  sewers ;  secondly,  because  it  ordered  the  defendants  to 
mak«  them  without  showing  that  the  appioral  of  the  Metropolitan  Board  had  been  obtaiMd. 
B.  A  8.,  VOL.  I. — 32 
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Mandamus  to  the  vestry  of  the  parish  of  St.  Luke,  Chelsea,  in  the 
county  of  Middlesex,  recited  that  the  parish  of  St.  Luke,  Chelsea, 
was  a  parish  mentioned  in  Schedule-A.  to  stat.  18  &  19  Vict.  c.  120, 
and  that;  after  the  passing  and  coming  into  operation  of  the  said  Act 
of  Parliament,  it  became  and  was  necessary,  for  effectually  draining^ 
a  certain  part  of  the  parish  called  Limerston  Street,  that  the  vestry 
should  make  certain  sewers  and  works,  and  that  the  vestry  were  duly 
requested  to  make  the  said  sewers  and  works  by  and  on  behalf  of 
Edward  Wigan  and  John  Alfred  Wigan,  the  owners  of  certain  houses 
in  the  said  street  in  the  parish,  whose  property  was  greatly  injured  for 
want  of  such  sewers  and  works  for  effectually  draining  the  same,  and 
to  take  all  necessary  steps  in  that  behalf:  but  that  the  vestry  had 
neglected  and  refused  to  make,  and  still  did  neglect  and  refuse  to 
make,  such  sewers  and  works  as  might  be  and  were  necessary  for 
effectually  draining  the  said  part  of  the  parish,  or  to  take  all  or  any 
*9041  ^®^®^^^y  *steps  or  step  in  that  behalf.  The  writ  then  com- 
^  manded  the  vestry  to  make  such  sewers  and  works  as  might  be 
necessary  for  effectually  draining  that  part  of  the  parish  called  Limer- 
ston Street,  and  to  take  all  necessary  steps  in  that  behalf. 

Return :  that  the  said  sewers  and  works  were  not  necessary  for 
effectually  draining  the  parish  of  St.  Luke;  Chelsea,  within  the  mean- 
ing of  the  said  Act  of  Parliament,  and  that  Limerston  Street  was  a 
street  formed  after  the  passing  and  within  the  limits  of  stat.  8  &  9 
Vict.  c.  cxliii.,  '*  For  better  paving,  lighting,  cleansing,  regulating, 
and  improving  the  parish  of  St.  Luke,  Chelsea  (exclusive  of  the  dis- 
trict of  Hans  Town),  in  the  county  of  Middlesex,"  and  that  the  said 
street  was  never  sufficiently  paved,  flagged,  stoned,  gravelled,  levelled, 
drained,  and  sewered  to  the  satisfaction  of  the  Commissioners  for 
putting  the  last-mentioned  Act  into  execution,  and  had  never  been 
sufficiently  paved,  flagged,  stoned,  gravelled,  levelled,  drained,  and 
sewered  to  the  satisfaction  of  the  vestry  since  the  coming  into  opera- 
tion of  the  Act  for  the  better  local  management  of  the  metropolis, 
and  that  it  was  the  duty  and  obligation  of  the  respective  owners  of 
the  houses  and  tenements  adjoining  or  abutting  on  the  said  street  on 
each  side  thereof,  subject  to  the  directions  contained  in  the  last-men- 
tioned Act,  and  in  the  Act  for  the  better  local  management  of  the 
metropolis,  and  in  the  by-laws  made  and  published  by  the  Metropoli- 
tan Board  of  Works  under  and  pursuant  thereto,  at  their  own  respec- 
tive charges  and  expenses,  to  well  and  sufficiently  pave,  flag,  stone, 
gravel,  level,  drain,  and  sewer  so  much  of  the  said  street  to  the  centre 
thereof  as  was  opposite  to  and   co-extensive  with  their  respective 


♦905] 


houses  or  tenements  adjoining  or  abutting  on  such  street.  And 


*that  Limerston  Street  was  a  road  or  way  set  out  by  and  at 
the  expense  of  private  parties  for  the  use  and  accommodation  of  cer- 
tain private  property  near  thereto,  partly  built  and  partly  unbuilt 
upon;  that  the  soil  of  the  said  road  or  way  was  private  property; 
that  the  said  road  or  way  was  not  a  highway  repairable  by  tne  in- 
habitants of  the  said  parish,  and  had  never  been  paved  or  made  in  a 
proper  or  substantial  manner ;  that  a  large  portion  of  the  land  abutting 
on  the  said  road  or  way  was  unenclosed  building  land,  upon  which  no' 
houses  had  been  erected,  or  begun  to  bp  erected ;  that  the  said  road 
or  way  was  not  a  street  within  the  meaning  of  the  Act  of  Parliament 
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for  the  better  local  management  of  the  metropolis ;  that  there  was,  in 
a  oertain  part  of  the  parish  of  St.  Luke,  Chelsea  (to  wit),  in  the  King's 
Soad,  near  to  the  said  road  or  way  called  Limerston  Street,  a  public 
sewer  vested  in  and  cleansed  and  maintained  by  the  vestry,  conve- 
niently situated  and  well  adapted  as  an  outlet  for  the  drainage  of  the 
said  road  or  way,  and  of  the  houses  and  land  abutting. thereon;  and 
the  vestry  were  ready  and  willing,  subject  to  the  previous  approval 
of  the  said  Metropolitan  Board  of  Works,  to  permit  the  respective 
owners  of  the  said  road  or  way,  and  the  said  houses  and  land,  at  their 
own  costs  and  charges,  to  drain  the  same  into  the  said  public  sewer 
in  the  King's  Road.  And  that  the  vestry  were  not  by  law  liable  or 
bound,  under  or  by  virtue  of  the  Act  of  Parliament  for  the  better 
local  management  of  the  metropolis  or  otherwise,  to  cause  to  be  made 
the  said  sewers  and  works. 

And  that  the  vestry  had,  from  the  time  of  the  passing  of  the  Act 
for  the  better  local  management  of  the  metropolis,  exercised  a  reason- 
able discretion  and  judgment  in  causing  to  be  made  such  sewers  and 
works  as  were  in  *  their  judgment  from  time  to  time  necessary  r»gofi 
for  effectually  draining  the  said  parish,  and  that  they  had,  in  *- 
the  exercise  of  such  reasonable  discretion  and  judgment,  and  with 
the  previous  approval  of  the  Metropolitan  Board  of  Works,  in  man- 
ner directed  by  the  Act  for  the  better  local  management  of  the 
metropolis,  caused  to  be  made  divers  sewers  and  works  in  and  for  the 
drainage  of  the  parish,  which  sewers  and  works  were  all  the  sewers 
and  works  which  the  vestry,  in  the  exercise  of  such  reasonable  dis- 
cretion and  judgment,  had  deemed  it  expedient  and  proper  to  cause 
to  be  made  before  and  at  the  time  of  the  issuing  of  the  writ,  or  at 
any  time  since,  in  execution  of  and  for  the  purposes  of  the  Act  for 
the  better  local  management  of  the  metropolis. 

And  that  the  sums  required  for  causing  to  be  made  and  completed 
the  several  sewers  and  works  necessary  for  effectually  draining  the 
whole  of  the  parish  would  amount  to  a  very  large  sum,  to  wit,  to  a 
sum  exceeding  12,000t,  and  that  the  moneys  in  their  possession  or 
control  before  and  at  •  the  time  of  the  issuing  of  the  writ,  or  at  any 
time  since,  were  wholly  inadequate  and  insufficient  to  defray  the  costs 
of  making  and  completing  such  sewers  and  works,  and  that  the 
vestry  could  not,  otherwise  than  by  making  and  levying  rates  wholly 
exorbitant  and  unreasonable  in  amount,  and  vexatious  and  oppressive 
to  the  rate-payers  of  the  parish,  raise  sums  which  would  be  sufficient 
to  defray  the  cost  of  making  and  completing  the  said  sewers  and 
works,  and  also  to  meet  the  costs,  charges,  and  expenses  to  which 
sewers-rates,  leviable  within  the  parish,  were  then  liable  by  law,  that 
is  to  say,  the  costs  and  charges  of  and  incident  to  the  cleansing, 
repairing,  maintaining,  and  managing  the  existing  sewers  in  the 
parish  vested  in  the  vestry,  the  *payment  of  the  interest  and  r«qA»r 
portions  of  the  principal  of  the  mortgage-debts  of  the  late  ^ 
Metropolitan  Commissioners  of  Sewers,  contracted  under  The  Metro- 
politan Sewers  Act,  1848,  and  the  Acts  for  continuing  and  amending 
the  same,  and  charged  under  the  said  Acts  upon  the  parish,  amount-, 
ing  to  8226Z.  lOs,  6rf.,  and  the  payment  of  the  amounts  required  hj 
the  precepts  of  the  Metropolitan  Board  of  Works,  and  payable  by. 
the  vestry  for  and  towards  the  expenses  of  the  Board  in  thetexocu- 
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tion  of  the  said  Act  of  Parliament,  and  for  raising  moneys  for  tbe 
metropolis  main  drainage  rate,  under  and  pursuant  to  stat.  21  &  22 
'  Yict.  c.  104.  for  altering  and  amending  the  Metropolis  Local  Manage- 
ment Act.  1865,  and  extending  the  powers  of  the  Metropolitan  Board 
of  Works  for  the  purification  of  the  Thames  and  the  main  drainage 
of  the  metropolis. 

First  plea,  to  the  whole  return,  that  the  sewers  and  works  in  the 
writ  mentioned,  and  thereby  commanded  to  be  made,  were  necessary 
for  effectually  draining  the  parish,  within  the  meaning  of  the  Act  of 
Parliament  in  the  writ  mentioned. 

Issue  thereon.  • 

2.  Demurrer  to  the  whole  return,  except  the  statement  aboye 
traversed  in  the  first  plea. 

Joinder  therein. 

8.  Plea :  as  to  the  whole  return,  except  the  statement  traversed  in 
the  first  plea,  that  the  vestry  had  not  made  any  order  that  the  said 
street,  called  Limerston  Street,  should  be  sewered,  pursuant  to  the 
local  Act  in  the  return  referred  to ;  and  that  divers  of  the  owners  of 
the  hoiEses  and  tenements  adjoining  or  abutting  on  the  said  street,  on 
each  side  thereof,  had  refused,  at  their  own  expense  or  charge,  respec- 
♦9081  *^^®^y»  ^^  sewer  any  part  of  the  said  street,  *of  which  the  vestry 
J  had  notice  long  before  the  issuing  of  the  writ ;  and  the  other 
owners  of  the  houses  and  tenements  adjoining  to  or  abutting  on  the 
said  street,  willing  to  sewer  such  part  of  the  said  street  as  was  opposite 
to  and  co-extensive  with  their  respective  houses  or  tenements  adjoin- 
ing or  abutting  on  the  said  street,  could  not  make  the  sewers  and 
works  mentioned  in  the  said  mandamus :  of  all  which  the  vestry  had 
notice  long  before  the  issuing  of  the  writ,  and  before  the  request  in 
the  writ  mentioned. 

Demurrer,  and  joinder  therein. 

The  AUxyrnefy-  Oeneral  (with  him  D.  Keane),  for  the  prosecutors. — 
The  question  as  to  the  sufficiency  of  the  writ  depends  on  the  constrac- 
tion  of  sect.  69  of  The  Metropolis  Local  Management  Act,  18  &  19 
Vict.  c.  120.  By  that  section  "  The  vestry  of  every  parish  mentioned 
in  Schedule  A.  to  this  Act,  and  the  Board  of  Works  for  every  district 
mentioned  in  Schedule  B.  to  this  Act,  shall  (subject  to  the  powers  by 
this  Act  vested  in  the  Metropolitan  Board  of  Works)  from  time  to 
time  repair  and  maintain  the  sewers  under  this  Act  vested  in  them,  or 
such  of  them  as  shall  not  be  discontinued,"  &c.,  "  and  shall  cause  to 
be  made,  repaired,  and  maintained  such  sewers  and  works,  or  such 
diversions  or  alterations  of  sewers  and  works,  as  may  be  necessary  . 
for  effectually  draining  their  parish  or  district,"  Ac.  "Provided 
always  that  no  new  sewer  shall  be  made  without  the  previous  approval 
of  the  Metropolitan  Board  of  Works."  The  necessity  for  these  sewers 
being  admitted  by  the  demurrer,  it  is  the  duty  of  the  defendants  to 
make  them  or  take  the  necessary  steps  for  making  them.  Sect.  168 
*dOd1  P^^  ^^^  defendants  ample  power  of  raising  the  money  ^re- 
-'  quired  for  the  construction  of  sewers,  and  sect  169  enables 
them  to  exempt  parts  of  the  parish  or  district  not  benefited  by  the 
execution  of  the  works.  The  last  part  of  the  return  asserts  that  the 
making  of  these  sewers  is  in  the  discretion  of  the  defendants ;  but  the 
terms  of  seoL  69  are  imperative.    The  words  are,  "  such  sewers  and 
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workB  as  may  be  necessary,"  not  "such  sewers  and  works  as  shall  in 
the  exercise  of  their  discretion  be  deemed  necessary."  That  part  of 
the  return  does  not  show  that  the  defendants  have  taken  any  steps 
towards  making  these  sewers :  if  it  is  sufficient,  the  duty  may  be  in- 
definitely deferred.  [Crompton,  J. — The  general  necessity  for  these 
sewers  is  admitted  by  the  demurrer,  but  the  defendants,  in  effect,  say 
in  their  return  that  they  have  expended  all  that  they  could  reasonably 
raise  by  rates  in  the  construction  of  other  sewers.] 

Sect.  69  makes  the  approval  of  the  Metropolitan  Board  of  Works 
necessary  for  making  these  sewers ;  but  the  writ  only  calls  upon  the 
defendants  to  "  take  all  necessary  steps  in  that  behalf."  If  they  had 
returned  an  order  of  the  Metropolitan  Board,  in  such  terms  that  they 
could  not  have  made  the  sewers  without  violating  that  order,  it  would 
have  been  an  answer  to  the  writ.  The  defendants  cannot  exonerate 
themselves  from  the  discharge  of  a  d\ity  which  the  Act  of  Parliament 
has  thrown  upon  them,  by  omitting  to  apply  for  the  approval  of  the 
Metropolitan  Board,  which  they  might  obtain  if  they  applied  for  it. 

[He  also  argued  that  the  first  part  of  the  return  was  no  answer  to 
the  writ,  inasmuch  as  the  provisions  in  the  local  Act  did  not  protect 
the  vestry  if  they  were  otherwise  bound  to  make  these  sewers.  He 
also  referred  to  sects.  *90,  92,  93,  96,  and  247  of  stat.  18  &  19  .^^^r. 
Vict.  c.  120,  and  sects.  95  and  96  of  stat.  8  &  9  Yict.  c.  clxiii.]   ^ 

Sir  F.  Kelly  (with  him  Welsby),  for  the  defendants.— First.  Sect.  69 
of  stat.  18  &  19  Vict.  c.  120  contains  a  general  declaration  of  the 
powers  conferred  and  duties  imposed  upon  vestries  and  district  boards, 
one  of  which  is  that  of  effectually  draining  the  parish  or  district.  But 
the  order  in  which  the  works  necessary  for  that  purpose  are  to  be 
executed  is  left  in  their  discretion,  as  from  the  necessity  of  the  thing 
it  must  be,  subject  to  the  control  of  the  Metropolitan  Board  of  Works, 
given  by  sects.  187,  138.  The  writ  does  not  show  that,  in  the  exercise 
of  the  discretion  of  the  defendants,  these  sewers  ought  to  be  mad^ ; 
nor  does  it  show  that  the  making  of  them  is  necessary  for  draining 
the  whole  parish. 

Secondly.  A  mandamus  will  not  lie  to  order  a  person  or  bodv  of 
persons  to  do  an  act  which  cannot  lawfully  be  done  unless  sometning 
nas  been  previously  done  by  a  body  over  which  the  person  or  persons 
commanded  to  do  the  act  have  no  control.  The  first  proviso  in  sect. 
69  is  that  "  no  new  sewer  shall  be  made  without  the  previous  approval 
of  the  Metropolitan  Board  of  Works :"  it  does  not  say  who  is  to  obtain 
or  apply  for  that  approval.  This  objection  is  not  removed  by  the 
insertion  of  the  words  in  the  writ  "  to  take  all  necessary  steps  in  that 
behalf,"  because  those  words  follow  the  order  to  make  the  sewers. 
But  suppose  they  were  in  the  beginning  of  the  mandatory  part  of  the 
writ,  there  has  been  no  request  to  the  defendants  to  take  the  step  of 
applying  for  the  approval  of  the  Metropolitan  Board.  And  if  an 
application  for  the  'approval  of  that  Board  is  one  of  the  neces-  r#Qi  i 
sary  steps,  it  shoT^s  that  there  must  be  a  discretion  in  the  •- 
vestry,  for  they  could  not  be  required  to  apply  for  the  approval  of  the 
Metropolitan  Board  to  execute  works  which  they  themselves  thought 
to  be  inexpedient. 

As  to  the  return,  it  amounts  to  this,  that  the  defendants  have  done 
all  that  they  deem  necessary,  and  all  that  they  had  the  means  of 
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doing.  [Crompton,  J. — The  prosecutors  must  show  that  it  is  the 
duty  of  the  defendants  to  levy  additional  money  by  rates  for  making 
these  sewers,  though  the  rates  are  already  exorbitant.]  He  was  then 
stopped. 

The  Attorney' Oeneral,  in  reply. — The  writ  is  sufficient,  as  it  shows 
that  the  sewers  commanded  to  be  made  are  necessary  for  draining  this 
particular  part  of  the  parish.  But  it  does  not  appear  that  the  drainage 
of  the  whole  parish  would  not  be  completed  by  draining  this  street ; 
that  other  parts  of  the  parish,  which  require  to  be  drained  first,  are 
not  drained,  would  be  matter  of  return,  being  especially  within  the 
knowledge  of  the  defendants.  [Cockburn,  C.  J. — ^There  may  be  a 
greater  necessity  for  draining  other  parts  of  the  parish  than  for  drain- 
ing this  part.  It  is  not  enough  for  the  writ  to  show  that  a  statutory 
duty  is  imposed  and  is  unperformed ;  it  must  go  on  to  show  that  the  party 
has  had  an  opportunity  of  performing  it.  Crompton,  J. — There  is 
another  insuperable  objection  to  the  writ — that  it  commands  the  de- 
fendants to  do  an  act,  the  doing  of  which  depends  upon  a  contingency.] 
The  averment  in  the  writ,  that  the  vestry  were  duly  requested  to 
make  the  sewers,  but  that  they  had  refused  to  make  them,  must  be 
construed  to  mean  that  they  were  requested  to  take  the  proper  steps 
*9121  ^^^  *making  them,  and,  among  other  things,  to  apply  to  tlie 
-'  Metropolitan  Board  of  Works  for  their  approval.  [Crompton. 
J. — ^The  peremptory  mandamus  must  follow  the  form  of  the  manda- 
mus, and  would  command  the  defendants  to  make  the  sewers  if  they 
could  obtain  the  approval  of  the  Metropolitan  Board.]  It  may  be  that 
the  defendants  have  obtained  that  approval ;  and  the  Court  will  nut 
assume  that  the  Metropolitan  Board  will  not  give  their  approval  if 
there  is  a  necessity  for  the  works,  while  they  reserve  their  control 
over  the  mode  of  constructing  the  sewers,  given  by  sects.  137,  138. 
The  Metropolitan  Board  can  order  a  sewer  to  be  made,  but  cannot 
expend  any  funds  upon  the  expense  of  making  it.  [Cockburn,  C.  J. 
— The  Metropolitan  Board  have  a  control  over  the  local  drainage 
merely  to  prevent  its  interfering  with  the  main  drainage.  Cromp- 
ton, J. — ^I  give  no  opinion  on  the  power  of  the  Metropolitan  Board 
under  sects.  137,  138.] 

Cockburn,  C.  J. — I  am  of  opinion  that  the  writ  is  defective.  In 
order  to  constitute  a  sufficient  writ  there  ought  to  appear  upon  the 
face  of  it  a  present  duty  to  be  performed,  and  a  non-performance  of 
such  duty.  This  writ  only  states  a  general  duty  in  the  vestry  to 
make  the  works  in  question,  and  does  not  show  that  in  the  particular 
instance  it  is  a  present  duty  to  make  them.  By  stat.  18  &  19  Vict.  c. 
120,  an  absolute  duty  is  imposed  upon  the  vestry  to  take  steps  for  tlie 
drainage  of  their  parish ;  and  that  involves  the  duty  of  draining  all 
parts  of  their  parish.  But  sect.  69  must  be  construed  with  this  neces- 
sary qualification,  that  a  reasonable  time  must  be  allowed  for  the  dis- 
charge of  the  duty ;  and  when  we  consider  the  magnitude  of  the  works 
*9131  *^  ^®  done  in  so  *extensive  a  parish  as  this,  and  the  large  funds 
-■  required  for  the  completion  of  the  works,  it  is  clear  that  there 
must  be  vested  in  the  body  upon  whom  the  performance  of  the  duty 
is  cast  some  discretion  as  to  the  measures  to  be  taken,  and  with  refer- 
ence to  the  greater  degree  of  exigency  for  the  works  in  one  district, 
as  compared  with  another.     They  have  a  limited  fund  out  of  which 
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the  expenses  are  to  be  defrayed ;  and,  though  they  have  a  power  to 
levy  rates,  they  must,  as  a  public  board,  exercise  it  with  a  view  to 
what  is  right  and  reasonable ;  and  in  expending  the  money  so  raised 
they  must  have  a  discretion  as  to  what  part  of  the  parish  they  will 
drain  first,  and  what  works  should  have  priority  of  execution.  In 
this  case,  admitting  the  necessity  of  the  works,  yet  the  vestry  may 
have  been  properly  of  opinion  that  other  parts  of  the  parish  ought 
to  be  drained  first;  and  that,  having  regard  to  the  funds  in  their 
hands,  this  part  of  the  parish  might  wait.  It  is  not  enough  to  state 
that  this  particular  part  of  the  parish  remained  und  rained,  and  that 
there  was  a  necessity  that  it  should  be  drained ;  it  should  be  shown 
that  a  reasonable  time  had  elapsed,  so  that  the  draining  that  part  was 
converted  into  a  present  duty. 

Another  objection  to  the  writ  is,  that  it  orders  the  defendants  to 
perform  a  duty  which  is  conditional  upon  their  obtaining  the  ap- 
proval of  the  Metropolitan  Board  of  Works,  and  it  orders  them  to 
apply  for  that  approval.  I  am  not  aware  of  any  case  in  which  this 
Court  has  issued  such  a  mandamus.  There  can  be  no  return  to  a  per- 
emptory mandamus  except  performance :  if  the  defendants  returned 
that  they  had  applied  to  the  Metropolitan  Board,  and  that  their  approval 
had  not  been  given,  they  would  be  involved  in  serious  difficultiea 
*Though  there  is  a  strong  argument,  ab  inconvenienti,  that  this  r+g-i^ 
doctrine  enables  the  defendants  to  avoid  the  duty,  and  tends  ^ 
to  destroy  the  effect  of  the  statute,  the  mischief  may  be  met  by  issuing 
two  writs  of  mandamus.     But  it  is  not  necessary  to  decide  that  point. 

These  objections  to  the  writ  being  fatal,  it  is  not  necessary  to  go 
into  the  questions  on  the  demurrers  to  the  return  and  the  pleas. 

Crompton,  J. — Since  the  power  was  granted  of  taking  proceedings 
in  mandamus  to  a  Court  of  error,  it  has  been  decided  by  the  Court  of 
Exchequer  Chamber  that,  upon  the  pleadings  in  mandamus,  the  writ 
may  be  questioned  by  showing  that  the  title  which  is  set  out  does  not 
warrant  the  mandatory  part  of  the  writ.  The  question  therefore  is, 
whether  the  mandatory  part  of  this  writ  is  sustained  by  the  title  made 
by  the  suggesting  part.  The  writ  does  not  follow  the  words  of  sect. 
69  of  Stat.  18  &;  19  Vict.  c.  120,  by  ordering  the  defendants  to  make 
such  sewers  and  works  as  may  be  necessary  for  effectually  draining 
the  parish,  but  it  selects  a  particular  part  of  the  parish,  and  orders  the 
defendants  to  make  such  sewers  and  works  as  may  be  necessary  for 
effectually  draining  that  part ;  and  it  does  not  show  that  this  part  ought 
to  be  drained  in  priority  of  others.  The  statute  contemplates  a  series 
of  works  for  draining  the  parish ;  and  it  is  absolutely  necessary  that 
the  vestry  should  have  a  discretion  as  to  the  order  and  time  in  which 
those  works  should  be  done :  that  discretion  is  taken  away  by  this 
writ.  And,  there  being  this  objection  to  the  writ,  it  cannot  be  objected 
to  the  return  that  it  does  not  show  that  other  parts  of  the  parish  ought 
to  have  a  priority  over  this  part.  The  writ  does  not  command  the 
defendants  to  drain  those  particular  parts  *of  the  parish  which  r^gi  5 
according  to  their  sound  discretion  ought  to  be  drained  first,  '■ 
but  it  commands  them  to  drain  this  particular  part  without  showing 
that  it  ought  to  be  drained  now.  I  adhere  to  what  I  and  my  brother 
Blackburn  said  in  The  Queen  v.  The  Southampton  Commissioners, 
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ant^,  pp.  5,  25,  27,  tliat  the  writ  of  mandamus  may  be  general.    Still 
title  must  be  shown ;  and  this  writ  does  not  show  a  present  duty. 

The  writ  is  also  defective  in  this,  that  no  absolute  duty  is  imposed 
on  the  vestry  to  do  the  works  in  question :  they  cannot  do  them  with- 
out the  approval  of  the  Metropolitan  Board.  The  Attorney-General 
says,  that  the  duty  which  the  writ  charges  on  the  defendants  isy  to  go 
to  the  Metropolitan  Board  and  obtain  their  approval  to  this  sewer 
being  made.  I  do  not  think  so.  When  a  writ  issues  for  the  election 
of  a  public  officer,  it  orders  the  parties  to  proceed  to  elect,  and  to  take 
all  necessary  steps  for  such  election ;  but  those  are  matters  which  do 
not  depend  on  the  will  of  another  person.  This  writ  commands  the 
defendants  to  make  the  sewers  in  the  first  instance.  Suppose  they 
obeyed  the  writ  as  far  as  they  could,  but  had  not  got  the  approval  of 
the  Metropolitan  Board  of  Works,  they  would  be  probably  ordered  to 
apply  for  that  approval.  But  the  proper  course  would  be  to  issue  a 
writ  to  the  vestry  to  apply  to  the  Metropolitan  Board  of  Works  for 
their  approval,  and,  that  having  been  obtained,  to  issue  another  writ 
to  the  vestry  to  make  the  sewers. 

Mellor,  J. — Stat.  18  &  19  Vict.  c.  120  imposes  a  duty  upon  the 
vestry  which  involves  the  performance,  not  of  one  work,  but  a  aeries 
♦9161  ^^  works  of  sewerage.  It  *i8  conceded  that,  in  general,  the 
^  vestry  have  a  discretion  as  to  the  order,  the  time  and  the  man- 
ner in  which  the  works  are  to  be  performed.  But  the  writ  takes  that 
away ;  and  is  therefore  vicious  for  not  showing  that  in  this  particular 
instance  the  vestry  have  no  discretion. 

I  am  also  of  opinion  that  it  is  a  fatal  objection  to  the  writ  that  it 
commands  one  body  of  persons  to  do  works  the  doing  of  which  is  con- 
ditional on  the  approval  of  another  body  of  persons. 

Judgment  for  the  defendants. 


NICHOLL  and  Others  v.  ALLEN.    Jan.  17. 
Mandamus, — Consent  of  parties. — Proprietor  of  public  bridge, — Liability  to  r^Xiir, 

1.  When  A  special  oaae  is  stated  for  the  opinion  of  the  Court,  and  the  parties  agree  that,  n 
the  event  of  the  Gonrt  giring  judgment  for  the  plaintiflT,  a  mandamus  may  issue  against  the 
defendant :  Held,  by  the  Exchequer  Chamber,  that  this  must  be  understood  to  mean  if  the 
Court  thinks  fit  that  it  shall  do  so. 

2.  So  if  the  agreement  had  been  that  a  mandamus  9kaU  issue;  dubitante  Willes,  J. 

3.  The  Stat  20  Q,  2,  o.  22,  reciting  that  it  was  conTenient  that  a  bridge  should  be  built  aeross 
the  Thames  from  the  parish  of  W.  in  the  county  of  8.  to  the  parish  of  S  in  the  county  of  M., 
for  the  ease  and  oommeroe  of  the  inhabitants  of  the  said  counties,  and  that  S.  1>.  had  proposed 
to  build  the  bridge,  enacted  that  it  should  be  lawfU  for  S.  D.,  his  heirs  and  assigns,  and  be 
and  they  were  authorised  and  empowered,  at  their  own  ooste  and  charges,  to  build  the  said 
bridge.  Power  was  given  to  cut  the  banks  of  the  river,  and  turn  any  highways  leading  to  the 
intended  bridge ;  and  in  consideration  of  the  great  charges  and  expenses  S.  D.,  his  beirs  and 
assigns,  should  be  at,  not  only  in  building  the  bridge  but  also  in  erecting,  repairing,  and  main- 
taining  other  matters  necessary  to  be  erected,  it  should  be  lawfhl  for  8.  D.,  his  beirs  and 
assigns,  from  time  to  time  and  at  all  times  thereafter,  to  take  for  pontage  or  toll  for  any  passage 
over  the  bridge,  certain  sums.  A  clause  reciting  that  it  might  happen  that  the  passage  of  the 
bridge  might  for  some  time  become  dangerous  or  impracticable,  enacted  that  it  should  be  lawfid 
for  S.  D.,  his  heirs  and  assigns,  to  provide  and  maintain  a  ferry  across  the  river,  and  to  take 
the  same  sums  for  passage  over  the  river  by  it  as  were  granted  for  the  toll  or  pontage :  provided 
that  such  ferry  should  not  continue  longer  than  should  be  necessary  for  repairing  or  rebuildiag 
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the  bridge.  It  wa«  deeUred  that  the  bridge  shonld  be  extra-paroohial,  and  not  be  deemed  to 
be  a  county  bridge.  The  stat.  20  O.  3,  o.  32,  reoiting  that  the  bridge  was  in  a  roinous  oondition, 
and,  if  not  effectually  repaired  or  rebuilt,  would  be  manifestly  to  the  inconvenience  of  the  public, 
and  that  M.  D.  S.  was  the  sole  proprietor  of  it,  and  had  proposed  to  effectually  repair  or  rebuild 
it,  but  it  bad  been  found  by  experience  that  the  pontage  or  toll  was  greatly  inadequate  to  the 
expense  of  building  and  keeping  the  same  in  repair,  enaoted  that  it  should  be  lawful  for  M.  D. 
B.,  bis  heirs  and  assigns,  to  take  the  tolls  therein  specified.  This  latter  Act  also  contained  a 
clanso  re-enaoting  all  the  powers  and  authorities  given  by  the  former  Act  for  the  purpose  of 
*'  rebuilding,  repairing,  altering,  and  keeping  In  repair  the  bridge."  In  1869  the  principal  arob 
of  the  bridge  (which  had  been  used  by  the  public  on  payment  of  the  tolls  authorised  by  the 
said  Acts)  fell  in,  and  the  passage  of  it  became  impracticable.  The  defendant,  who  bad  become 
proprietor  of  the  bridge  in  1829,  thereupon  provided  and  maintained  a  ferry  across  the  Thames 
near  to  the  bridge,  and  for  passage  over  the  river  by  the  ferry  took  the  tolls  authorized  by  the 
Aete.  A  reasonable  time  for  repairing  the  bridge  having  elapsed,  the  plaintiff,  who  was  the 
proprietor  of  an  estate  near  the  bridge  and  bad  sustained  special  damage  as  such  from  the 
neglect  to  repair  it,  brought  an  action  against  M.  D.  8.  for  damages,  by  reason  of  the  bridge 
being  impracticable.  Held,  by  this  Court,  and  affirmed  by  the  Exchequer  Chamber,  that  the 
above  statutes  imposed  upon  the  defendant,  as  proprietor  of  the  bridge,  the  duty  to  repair  and 
maintain  it  as  long  as  he  received  the  tolls. 

This  was  an  action,  brought  by  the  plaintiffs  against  the  defendant, 
for  the  recovery  of  damage  sustained  by  them  by  reason  of  the  pass- 
age of  the  bridge  hereinafter  mentioned  being  impracticable,  and  for 
a  mandamus  commanding  the  defendant  to  repair  and  reinstate  the 
bridge,  and  maintain  the  same  in  a  fit  state  for  passage;  and  the  fol- 
lowing case  was  stated,  without  pleadings,  accoraing  to  The  Common 
Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76. 

In  the  20th  George  Second  an  Act  of  Parliament  was  passed, 
intituled  "  An  Act  for  building  a  bridge  across  the  river  Thames, 
from  the  parish  of  Walton-upon-Thames,  in  the  county  of  Surrey,  to 
Shepperton,  in  the  county  of  Middlesex."  Shortly  after  the  passing  of 
this  Act  the  bridge  thereby  authorized  to  be  built  was,  under  and  by 
virtue  of  the  powers  therein  contained,  built  by  Samuel  Dicker,  Esq.,  in 
the  said  Act  mentioned.  In  the  20th  George  Third  another  Act  was 
passed  for  enlarging  the  powers  of  this  Act.  (Both  of  these  Acts 
were  to  be  referred  to  as  part  of  the  ca8e.(a) )    From  the  time  of  the 

(a)  The  following  sections  of  stats.  20  0.  2,  o.  22,  and  20  G.  S,  o.  32,  are  material. 

Stat  20  O.  2,  0.  22.  "  Whereas  it  is  convenient  that  a  bridge  should  be  built  across  the 
river  of  Thames,  from  the  parish  of  Walton-upon-Thames,  in  the  county  of  Surry,  to  the 
opposite  shore  in  the  parish  of  Shepperton,  in  the  county  of  Middlesex,  for  the  better  ease  and 
oommeree  of  the  inhabitants  of  the  said  counties  respectively  and  the  parts  adjacent;  and 
whereas  Samuel  Dicker,  of  Walton-upon-Thames,  in  the  said  county  of  Surry,  Esq.,  hath  pro- 
posed to  build  the  said  bridge  cross  the  said  river  for  the  purposes  aforesaid,  whereby  many 
mischiefs  and  inconveniences  will  be  remedied,  and  great  advantages  accrue  to  the  public,"  it 
is  enacted,  "  that  it  shall  and  may  be  lawful  to  and  for  the  said  S.  Dicker,  his  heirs  and  assigns, 
and  he  and  they  are  hereby  authorised  and  empowered,  and  shall  have  full  power  and  authority, 
by  virtue  of  this  present  Act,  at  his  and  their  own  proper  costs  and  charges,  by  himself  and 
themselves,  his  and  their  deputies,  agents,  oflScers,  workmen,  servants,  and  others,  to  build  the 
said  bridge  from  Walton-upon-Thames  to  Shepperton  aforesaid;  and  that  for  the  purposes 
aforesaid  he  and  they  shall  have  full  power  and  authority,  by  himself  and  themselves,  his  and 
their  servants,  agents,  workmen,  and  others,  to  remove  any  shelf  or  shelves,  or  to  deepen  or 
widen  the  said  river  of  Thames,  or  any  ayts  or  stops  in  the  same,  between  the  parishes  of 
Walton-upon-Thames  and  Shepperton  aforesaid,  and  to  dig  or  out  the  banks  of  the  said  river- 
Thames  In  such  manner  as  shall  be  necessary  and  proper  for  the  bnilding  of  the  bridge,  and  the 
navigation  and  passage  of  boats,  barges,  lighters,  and  other  vessels,  and  for  the  more  convenient 
and  better  carrying  on  and  effecting  the  said  undertaking,  and  making  the  navigation  of  the 
said  river  Thames  more  easy  for  the  said  boats,  barges,  lighters,  and  other  vessels  as  aforesaid 
under  or  to  and  from  such  bridge  when  built  (be  it  the  soil  or  ground  of  the  King's  most 
excellent  Majesty,  his  heirs  or  successors,  or  of  any  other  person  or  persons,  bodies  politick  or 
corporate  whatsoever),  and  also  to  cut,  remove,  and  take  away  all  trees,  roots  of  trees,  beds  of 
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bridge  being  built  '^'until  it  became  impassable,  as  hereiA- 
after  mentioned,  no  repairs  were  required  for,  nor  were  any 
done  to  the  *structure  of  the  bridge,  save  those  contem- 
plated by  the  Act  of  20  G.  3;  but  all  other  repairs  re- 
quired for  *the  maintenance  of  the  bridge,  and  the  roadway 
thereof,   we'-e  from  time  to  time  done    by  the    successive 


gravel,  land,  or  mnd,  or  any  other  impediment  whatsoever,  which  may  any  way  hinder  the  eaki 
navigation,  either  by  obatruoting  the  sailing,  haling,  towing,  or  drawing  boata  and  vessels,  with 
men  or  horses  or  otherwise,  upon  the  said  river  of  Thames,  between  the  said  parishes  of  Walton 
and  Shepperton,  and  to  build,  erect,  and  set  np,  and  to  make  in,  over,  or  on  the  said  rivar  and 
lands  adjoining  or  near  to  the  same,  any  camp-shot,  trenches,  and  landing  plaoea,  and  to  amend, 
alter,  remove,  or  heighten  any  foot-bridge,  foot-paths,  or  horse-paths,  or  to  tarn  or  alter  any 
highways  in,  upon,  or  near  unto  the  said  river  leading  to  the  said  new  intended  bridge,  within 
the  parishes  of  Walton  and  Shepperton  aforesaid,  so  as  not  to  stop  up  any  common  highway 
leading  to,  from,  or  through  either  of  the  towns  of  Shepperton  or  Walton,  and  to  appoint,  set 
out,  and  make  any  towing-paths,  banks,  and  ways  for  towing,  baling,  and  drawing  of  boats, 
barges,  lighters,  and  other  vessels  passing  in,  through,  and  upon  the  said  river,  under  the  aaid 
intended  bridge,  between  the  parishes  of  Walton  and  Shepperton  aforesaid,  or  any  part  thereof: 
and  from  time  to  time  and  at  all  times  hereafter  to  do  all  other  matters  and  things  necessary  or  con- 
venient for  making,  maintaining,  continuing,  and  perfecting  the  said  bridge,  and  the  navigable 
passages  under  or  near  the  same,  or  for  the  improvement  or  prosecution  thereof,  the  said  S. 
Dicker,  his  heirs  and  assigns,  doing  as  little  damage  as  may  be,  and  first  giving  satisfaction  to 
the  respective  owners  and  proprietors  of  such  trees,  ground,  land,  tenements,  or  hereditaments 
as  shall  be  pulled  down,  demolished,  altered,  dug  up,  cut,  removed,  or  otherwise  made  one  of 
for  every  or  any  of  the  purposes  aforesaid,  or  that  in  anywise  shaU  be  prejudiced  or  damaged 
by  or  for  the  carrying  on  the  building,  effecting,  preserving,  and  continuing,  or  maintaining  the 
said  bridge,  or  the  navigation  near  thereunto,  and  also  giving  satisfaction  for  all  damages  thai 
shall  be  done,  such  damages  to  be  ascertained  in  the  manner  hereinafter  directed." 

"  And  to  the  intent  the  navigation  of  the  said  river  of  Thames  may  receive  no  prejudice,  be 
it  further  enacted  by  the  authority  aforesaid,  that  when  the  s^d  bridge  is  built  cross  the  said 
river,  there  shall  remain  free  and  open  passage  for  the  water  to  run  and  flow  through  the  arches 
or  passages  under  the  said  bridge,  of  two  hundred  and  twelve  feet  at  the  least,  within  the  present 
banks  of  the  said  river." 

The  Commissioners  of  Land  Tax  for  the  counties  of  Middlesex  and  Surrey  are  constituted 
and  appointed  Commissioners  for  settling  aU  matters  about  any  difference  between  S.  Dicker, 
his  heirs  or  assigns,  and  the  proprietors,  owners,  or  occupiers  of  any  such  trees,  lands,  tenements, 
or  hereditaments ;  and  if  either  of  the  parties  shall  not  be  satisfied  with  the  determination  of 
the  Commissioners,  the  Commissioners  are  empowered  to  issue  their  warrant  to  the  sheriff  of  the 
county  of  Surrey  or  Middlesex,  as  the  case  shall  require,  to  impannel  a  jury  for  assessing  the  i 
to  be  paid  to  every  person  or  persons  for  the  purchase  of  their  estate  and  interest  in  the  1 
tenements,  and  hereditaments  used  for  the  purposes  of  the  Act ;  and  upon  payment  of  the  sum 
assessed  by  the  Commissioners  or  agreed  by  the  jury,  as  the  case  shall  happen,  *'it  shall  then, 
and  not  before  or  otherwise,  be  lawful  to  and  for  the  said  S.  Dicker,  his  heirs  and  assigns,  to 
remove,  pull  down,  cut,  dig,  or  use  so  much  of  the  said  trees,  lands,  tenements,  and  other  here- 
ditaments, and  premises  for  which  such  satisfaction  shall  be  so  agreed,  settled,  assessed,  adjusted, 
or  decreed  as  aforesaid,  for  erecting,  carrying  on,  supporting,  or  maintaining  the  said  bridge  and 
navigation  as  shall  be  necessary  and  requisite,  and  to  have,  use,  and  enjoy  the  same  to  and  for 
his  own  proper  use  and  benefit" 

The  Commissioners  are  empowered  to  fine  either  of  the  sheriffs,  and  bis  bailiffs  making  default 
in  the  premises,  and  persons  summoned  on  juries  or  to  give  evidence,  and  not  attending;  "and 
all  such  fines  are  to  be  paid  to  the  said  S.  Dicker,  his  heirs,  executors,  or  assigns,  or  to  whom 
they  shall  appoint,  to  be  employed  towards  carrying  on,  supporting,  and  advancement  of  the 
said  bridge." 

"  And  be  it  further  enacted  by  the  authority  aforesaid,  that  for  and  in  consideration  of  the 
great  charges  and  expenses  that  the  said  S.  Dicker,  his  heirs  or  assigns  shall  be  at,  not  only  in 
building  the  said  bridge,  but  also  in  making,  erecting,  repairing,  cleaning,  maintaining,  keeping 
up,  and  continuing  other  matters  necessary  to  be  made  and  erected  as  aforesaid,  it  shall  and  may 
be  lawful  to  and  for  the  said  8.  Dicker,  his  heirs  and  assigns,  and  no  other  person  whatever,  from 
time  to  time  and  at  all  times  hereafter,  to  ask,  demand,  receive,  recover,  and  take  to  and  for  his 
and  their  own  proper  use  and  behoof,  in  respect  of  his  charges  and  expenses  as  aforesaid,  for 
pontage,  or  in  the  name  of  a  toll  or  duty,  for  any  passage  over  the  said  bridge,  or  any  part 
thereof,  the  sums  hereafter  mentioned,"  Jtc. ;  "  which  said  respective  sums  of  money  shall  be 
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•proprietors  thereof;  and,  during  all  the  time  aforesaid,  the   r^goi 
bridge  was  used  by  the  public  for  the  purpose  of  passage  on   '• 
♦payment  of  the  tolls  by  the  said  Acts  authorized  to  be  de-   r+goo 
manded  and  taken.  ^ 

These  tolls,  and  other  the  powers,  privileges,  and  immunities,  by 
the  said  Acts  given  and  granted,  have  been  received,  exercised,  and 

demanded  and  taken  in  the  name  of  pontage,  or  aa  a  toll  or  duty;  and  the  monejs  to  be  received 
as  aforesaid,  and  all  other  moneys  to  be  received  by  the  authority  of  this  Act,  are  hereby  vested 
in  the  said  S.  Dicker,  his  heirs  and  assigns,  and  the  same  and  every  part  thereof  shall  be  applied 
aooofdingly." 

"  And  whereas  it  may  so  happen  that  the  said  bridge  may,  in  times  to  oome,  receive  such 
damage  by  unforeseen  accidents,  or  by  tempests,  or  otherwise,  that  the  passage  thereof  may  for 
some  time  become  dangerous  or  impracticable,  be  it  further  enacted  by  the  authority  aforesaid, 
that  in  all  such  cases  it  shall  and  may  be  lawful  to  and  for  the  said  S.  Dicker,  his  heirs  and 
assigns,  ft-om  time  to  time  as  often  as  occasion  shall  require,  to  provide,  maintain,  and  set  up  a 
proper  and  convenient  ferry  or  ferries  cross  the  said  river  of  Thames,  at  such  place  or  places  aa 
he  or  they  shall  judge  to  be  most  proper  and  convenient  and  as  near  to  the  said  bridge  as  con- 
▼oniently  may  be,  and  there  to  take  for  passago  over  the  said  river,  by  such  ferry  or  ferries, 
fuch  rates  and  duties  as  are  granted  by  this  Act  for  the  toll  or  pontage  aforesaid." 

"  Provided  always,  that  such  ferry  or  ferries  shall  not  continue  for  any  longer  time  than  shall 
ba  necessary  for  repairing  or  rebuilding  the  said  bridge,  or  longer  than  the  passage  over  the 
same  shall  or  may  be  dangerous  or  impracticable  as  aforesaid. 

**  And  be  it  enacted  by  the  authority  aforesaid,  that  the  said  bridge  shall  not  be  rated  or 
assessed  for  or  towards  the  land  tax,  the  repairs  of  highways,  poor-rates,  churchwardens'  or  any 
other  parish-rate  whatsoever;  nor  shall  the  said  bridge,  or  any  part  thereof,  be  deemed  or  looked 
upon  to  belong  to,  or  be  within  any  parish,  but  be  extra-parochial  to  all  intents  and  purposes 
whatsoever. 

*'  Provided  always,  and  it  is  hereby  further  enacted  and  declared,  that  the  said  bridge  when 
built  shall  not  be  deemed  or  taken  to  be  a  county  bridge,  so  as  to  subject  the  counties  of  Middlesex 
and  Surry,  or  either  of  them,  to  the  repairing  or  supporting  the  same." 

Stat  20  O.  3,  c.  32.  "Atk  Act  for  enlarging  the  powers  of  an  Act  made  in  the  twentieth  year 
of  His  late  Majesty  King  Oeorge  the  Second,  for  building  a  bridge,"  Ac 

"  Whereas  by  an  Act,  made  in  the  twentieth  year  of  the  reign  of  His  late  Majesty  King  Oeorge 
the  Second,  intituled,"  Jkc,  "  several  tolls,  duties,  and  powers  were  given  and  granted  to  Samuel 
Dicker,  Esq.,  of  the  parish  of  Walton,  in  the  county  of  Surry,  to  build  a  bridge  cross  the  river 
Thames  from  the  said  parish  of  Walton  to  Sbepperton,  in  the  county  of  Middlesex :  and  a  bridge 
WAS  accordingly  built  and  passable  for  many  years :  and  whereas  the  said  bridge  is  now  in  a 
ruinous  condition,  and  if  not  effectually  repaired  or  rebuilt,  will  be  manifestly  to  the  inconvenience 
of  the  publiok :  and  whereas  Michael  Dicker  Sanders,  of  the  city  of  Bxetor,  is  now  sole  proprietor 
of  the  said  bridge,  and  hath  proposed  effectually  to  repair  or  rebuild  the  said  bridge  cross  the 
said  river,  conformable  to  the  powers  and  subject  to  the  provisoes  in  the  said  abore  recited  Act ; 
bat  it  having  been  found  by  experience  that  the  pontage,  toll,  or  duty  for  passing  over  the  said 
bridge,  or  any  part  thereof,  is  greatly  inadequate  to  the  expense  of  building  and  keeping  in 
repair  the  same,"  it  is  enacted,  "  that  from  and  after  the  passing  of  this  present  Act,  it  shall  and 
may  be  lawful  to  and  for  the  said  M.  D.  Sanders,  his  heirs  and  assigns,  or  such  person  or  persons 
as  shall  be  authorized  and  empowered  by  the  said  M.  D.  Sanders,  his  heirs  and  assigns,  and  no 
other  person  whomsoever,  and  he  and  they  is  and  are  hereby  authorized  and  empowered,  and 
shall  have  full  power  and  authority  by  virtue  of  .this  present  Act,  from  time  to  time  and  at  all 
times  thereafter,  to  ask,  demand,  receive,  recover,  and  take,  to  and  for  his  and  their  own  proper 
use  and  behoof,  the  tolls  following,  videlicet,"  Ac. 

''And  whereas  by  the  said  recited  Act  it  is  enacted,  that  after  the  said  bridge  should  be  built, 
two  hundred  and  twelve  feet  should  be  left  a  free  and  open  passage  for  the  water  to  run  and  flow 
through  the  arches  thereof:  and  whereas  it  is  found  necessary  and  expedient,  for  the  better 
security  of  the  said  bridge,  if  the  same  shall  be  repaired,  or  it  shall  be  found  necessary  to  rebuild 
the  same,  to  erect  another  pier  in  the  said  river;  be  it  therefore  enacted  by  the  authority  afore- 
said,  that  two  hundred  and  eighi  feet  shall  be  left  a  free  and  open  passage  for  the  water  to  run 
and  flow  through  the  arches  when  the  said  bridge  shall  be  effectually  repaired,  or,  if  found 
necessary,  rebuilt. 

"And  it  is  hereby  further  enacted  by  the  authority  aforesaid,  that  the  said  M.  D.  Sanders,  his 
heirs  and  assigns,  shall  have  liberty  to  erect  a  temporary  bridge  near  to  the  present  bridge, 
whilst  the  same  shall  be  repairing  or  rebuilding,  provided  that  when  the  said  temporary  bridge 
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enjoyed  by  the  successive  proprietors  of  the  bridge  from  the  time  of 
the  same  having  been  built. 

*9231       *^^  ^^  about  the  year  1829  the  defendant  became  and  Was, 
-»   and  from  thence  hitherto  has  been,  and  still  is,  the  proprietor 
of  the  bridge,  and,  as  such  proprietor,  has  received,  exercised,  and 
enjoyed  the  said  tolls,  powers,  privileges,  and  immunities. 

On  the  11th  of  August,  1859,  the  principal  arch  of  the  bridge  fell 
in ;  but  whether  in  consequence  of  some  original  defect  in  the  struc- 
ture or  foundation  of  the  bridge,  or  for  want  of  needful  and  necessary 
maintenance  and  repairs,  has  not  been  ascertained;  and  by  reason 
thereof,  and  of  the  damage  or  injury  not  having  been  in  any  way 
repaired  or  made  good,  the  passage  of  the  bridge  became  ana  was, 
and  from  thence  hitherto  has  Deen,  and  still  is,  wholly  impracticable. 
On  the  passage  of  the  bridge  so  becoming  impracticable,  the  defend- 
ant, under  and  by  virtue  of  the  powers  in  that  behalf  vested  in  him 
as  the  proprietor  of  the  bridge  by  the  said  Acts,  provided  and  set  up, 
and  from  thence  hitherto  has  maintained  a  ferry  across  the  Thames, 
near  to  the  bridge ;  and  for  passage  over  the  river  by  the  said  ferry 
he  has  demanded  and  taken,  and  still  continues  to  demand  and  take, 
the  tolls  in  that  behalf  authorized  by  the  said  Acts.  A  reasonable 
time  for  repairing  and  reinstating  the  bridge,  and  rendering  the  pass- 
age-thereof practicable,  elapsed  before  the  commencement  of  this 
suit,  and  before  the  incurring  of  the  damages  by  the  plaintife  for 
which  this  action  is  brought. 

The  plaintiffs  are  the  owners  of  a  considerable  estate  lying  near  to 
and  on  the  Middlesex  side  of  the  bridge,  and  also  of  another  con- 
siderable estate  lying  near  to  and  on  the  Surrey  side  of  the  bridge, 
and  have  sustained  damage  by  reason  of  the  passage  of  the  bridge 
being  impracticable,  and  are  personally  interested  in  the  bridge  being 
♦9241  *^®P^^^®^i  *^d  reinstated,  and  maintained  in  a  state  practicable 
^   for  passage. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  defendant, 
as  the  proprietor  of  the  bridge,  is,  under  or  by  virtue  of  the  said  Acts, 
bound  to  reinstate  the  bridge,  and  maintain  the  same  in  a  state  prac- 
ticable for  passage. 

If  the  Court  should  be  of  opinion  that  the  defendant  is  so  bound 
to  reinstate,  then  judgment  shall  be  entered  up  for  the  plaintiff  for 
40^.  damages,  and  costs  of  suit ;  and  a  mandamus  may  issue  com- 
manding the  defendant  so  to  reinstate  the  bridge,  that  the  same  may 

is  bailt,  two  bandred  and  eight  feet  shall  remain  a  free  and  open  passage  for  the  water  to  mo 
and  flow  through  the  arches  or  passages  within  the  present  banks  of  the  said  river." 

**  And  it  is  hereby  further  enacted  by  the  authority  aforesaid,  that  the  same  pontage,  toll,  or 
duty  shall  and  may  be  demanded,  taken,  and  received  for  a  passage  over  the  said  temporary 
bridge,  as  over  the  present  bridge,  or  when  the  same  is  effeotnally  repaired  or  rebuilt'* 

"  And  it  is  hereby  further  enacted  by  the  authority  aforesaid,  that  the  said  temporary  bridge 
shall  not  be  continued  for  any  longer  time  than  shall  be  necessary  for  repairing  or  rebuilding 
the  present  bridge." 

"  And  be  it  further  enacted  by  the  authority  aforesaid,  that^  all  and  every  the  powers  and 
authorities  given  and  granted  by  the  said  recited  Act  (other  than  and  except  such  as  are  hereby 
varied  or  altered)  shall  extend  to,  be  applied,  and  put  in  execution,  for  the  purpose  of  rebuilding, 
repairing,  altering,  and  keeping  in  repair  the  said  bridge  thereby  directed  to  be  built  from  the 
parish  of  Walton-upon-Thames,  in  the  county  of  Surry,  to  Shepperton,  in  the  county  of  Middlesex, 
as  fully  and  effectually  to  all  intents  and  purposes  as  if  the  said  powers  and  authorities  had  been 
given,  repeated,  and  re-enacted  in  the  body  of  this  present  Act." 
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become  practicable  for  passage.  If  the  Court  should  be  of  opinion 
that  the  defendant  is  not  so  bound,  then  judgment  of  nol.  pros.,  with 
costs  of  defence,  shall  be  entered  up  for  the  defendant. 

Kemplay,  for  the  plaintiffs.— The  stats.  20  G.  2,  c.  22,  and  20  G.  8, 
c.  82,  contain  no  express  direction  that  the  proprietor  of  the  bridge 
shall  repair  it;  but,  looking  at  their  purview  ana  provisions,  the  duty 
of  repairing  it  is  cast  upon  him.  [Wightman,  J.— Suppose  the  bridge 
fell  by  unavoidable  accident  ?]  The  defendant,  as  proprietor  of  the 
bridge  for  the  time  being,  is  placed  in  the  same  position  of  liability 
as  a  county  is  with  reference  to  a  county  bridge.  By  stat.  20  G.  2, 
c.  22,  "  It  shall  and  may  be  lawful  to  and  for  the  said  S.  Dicker,  his 
heirs  and  assigns,  and  he  and  they  are  hereby  authorized  and  em- 
powered, and  shall  have  full  power  and  authority  ...  at  his  and  their 
own  proper  costs  and  charges  ....  to  build  the  said  bridge."  The 
fines  which  the  Commissioners  are  empowered  to  impose  are  to  be 
paid  to  "S.  Dicker,  his  heirs,  executors,  or  assigns,  &c.,  to  be  em- 
ployed towards  carrying  on,  supporting,  and  advancement  *of  r+QOK 
the  bridge."  The  right  to  take  toll  for  passing  over  the  bridge  *• 
is  given  to  S.  Dicker,  his  heirs  and  assigns,  "  in  consideration  of  the 
great  charges  and  expenses  S.  Dicker,  his  heirs  or  assigns,  shall  be 
at,  not  only  in  building  the  said  bridge,  but  also  in  making,  erecting, 
repairing,  cleaning,  maintaining,  keeping  up,  and  continuing  other 
matters  necessary  to  be  made  and  erected  as  aforesaid,"  "  and  the 
moneys  to  be  received  as  aforesaid,  and  all  other  moneys  to  be  re- 
ceived by  the  authority  of  this  Act,  are  hereby  vested  in  the  said  S. 
Dicker,  his  heirs  and  assigns,  and  the  same  and  every  part  thereof 
shall  be  applied  accordingly."  It  is  provided  that  if  the  bridge 
receives  such  damage,  by  unforeseen  accident  or  otherwise,  "  that  the 
passage  thereof  may  for  some  time  become  dangerous  or  impractica- 
ble," "  it  shall  and  may  be  lawfi^l  to  and  for  the  said  S.  Dicker,  his 
heirs  and  assigns,  from  time  to  time,  as  often  as  occasion  shall  require, 
to  provide,  maintain,  and  set  up  a  proper  and  convenient  ferry  or 
ferries,"  Ac. ;  "  provided  that  such  ferry  or  ferries  shall  not  continue 
for  SLXij  longer  time  than  shall  be  necessary  for  repairing  or  rebuilding 
the  said  bridge,  or  longer  than  the  passage  over  the  same  shall  or  may 
be  dangerous  or  impracticable  as  aforesaid."  There  are  clauses  ex- 
empting the  bridge  from  rates  to  which  it  would  otherwise,  as  private 
property,  be  liable,  and  declaring  that  it  shall  not  be  deemed  to  be  a 
county  bridge. 

Stat.  20  G.  3,  c.  82,  was  passed,  not  on  the  ground  that  the  pro- 
prietor of  the  bridge  for  the  time  being  was  not  liable  to  repair  the 
bridge,  which  was  then  in  a  ruinous  condition,  but  because,  as  the  Act 
recites,  it  had  been  "found  by  experience  that  the  pontage,  toll,  or 
duty  for  passing  over  the  said  bridge,  or  any  part  thereof,  is  greatly 
inadequate  to  the  expense  of  building  and  *keeping  in  re-  r^no/? 
pair  the  same."  This  statute  contains  a  clause  bv  which  a  *- 
power  is  given  to  narrow  the  waterway  of  the  river  between  the  piers 
of  the  bridge  when  repaired  or  rebuilt;  and  all  the  powers  given  by 
the  former  statute  are  to  extend  to  the  ''  rebuilding,  repairing,  alter- 
ing, and  keeping  in  repair  the  said  bridge,"  as  fi3ly  as  if  they  had 
been  re-enacted  in  that  Act. 

This  case  is  not  analogous  to  that  of  a  railway,  and  therefore  The 
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York  and  North  Midland  Railway  v.  The  Queen,  1  E.  &  B.  858  (E.  C. 
L.  B.  vol.  72),(a)  in  which  it  was  held  that  a  statute  empowering  a 
Company  to  make  a  railway  did  not  impose  an  obligation  on  the  Com- 
pany to  complete  the  line,  does  not  apply.  [Cbomptok,  J. — ^Does  this 
statute  require  the  defendant  to  do  more  than  expend  the  "  pontage*^ 
upon  the  repair  of  the  bridge?].   The  defendant  is  taking  the  toll  for 

Eassing  over  by  the  ferry,  which  he  has  only  a  right  to  do  while  the 
ridge  is  being  repaired,  and  for  the  purpose  of  repairing  it.  The 
bridge  has  become  a  public  bridge ;  and,  if  the  defenaant  is  not  liable 
to  repair  it,  it  will  remain  unrepaired,  because  stat.  20  G.  2,  c.  22, 
removes  the  liability  from  the  counties  of  Middlesex  and  Surrey.  The 
duty  to  keep  a  bridge  in  repair,  which  had  been  built  under  the  powers 
of  an  Act  of  Parliament,  was  implied  in  the  following  cases :  The  King 
V.  The  Inhabitants  of  Kent,  13  East  220;  The  King  v.  The  Parts  of 
Lindsey,  14  East  817;  The  King  v.  Kerrison,  8  M.  &  S.  526  (E.  C.  L. 
R  vol.  80).  He  also  cited  The  King  v.  The  Severn  and  Wye  Railway 
Company,  2  B.  &  Aid.  646. 

Lushf  for  the  defendant. — The  language  of  the  two  Acts  is  through- 
*9271  ^^*  permissive  and  empowering:   there  *is  no  such    word 
^  as   "require,"  which  would  of  itself  import  an   obligation. 
Therefore  no  obligation  to  repair  the  bridge  arises.     Clearly  there 
was  no  obligation  to  build  the  bridge;  no  time  being  limited  within 
which  it  should  be  built ;  and  the  language  which  empowers  the  build- 
ing of  the  bridge  is  the  same  as  that  which  empowers  the  repairing  it 
The  second  Act  contains  a  clause  re-enacting  all  the  powers  and  autho-« 
rities  given  and  granted  by  the  lEirst  Act  "for  the  purpose  of  rebuild- 
ing, repairing,  altering,  and  keeping  in.  repair  the  said  bridge."     If  it 
had  been  intended  that  the  proprietor  should  repair  the  bridge,  the 
obligation  would  have  been  expressly  imposed  in  the  clause  by  which 
it  was  declared  that  the  bridge  should  not  be  deemed  to  be  a  county 
bridge.     The  second  Act  recites  that  the  bridge  was  in  a  ruinous  con- 
dition, and  that,  if  it  was  not  rebuilt,  the  public  would  be  inconveni- 
enced, but  it  does  not  recite  that  the  then  proprietor  was  obliged  to 
rebuild  it.     [Mellob,  J. — The  words  of  the  Act  are  the  words  of  the 

i)roprietor  who  obtained  it.  *  Cbompton,  J. — He,  in  effect,  says  to  the 
egislature,  "  If  you  will  give  me  increased  pontage  I  will  rebuild  the 
bridge."]  The  former  toll  was  inadequate  to  maintain  the  bridge, 
and  therefore  a  greater  toll  was  given.  The  proprietor  may  take  toll 
as,  long  as  the  amount  of  the  tolls  will  enable  him  to  keep  the  bridge 
in  repair ;  but  he  is  not  bound  to  keep  it  in  repair  if  they  are  not 
adequate.  There  was  no  highway  across  the  Thames  at.  this  point 
before  the  bridge  was  built ;  and  that  distinguishes  this  case  from  those 
cited,  and  makes  it  analogous  to  The  York  and  North  Midland  Rail- 
way Company  v.  The  Queen,  1  E.  &  B.  868  (E.  C.  L.  R.  vol.  72).  Id 
that  case  Jervis,  C.  J.,  delivering  the  judgment  of  the  Court  said,  p. 

*9281  ^^^ '  "  '^^®  ^^''^^  ^^  *^®  ^^  section  of  *the  Act  of  1849,  '  it 
^  shall  be  lawful  for  the  said  Company  to  make  the  said  railway,' 
are  permissive  only,  and  not  imperative :  and  it  is  a  safe  rule  of  con- 
struction to  give  to  words  used  by  the  legislature  their  natural  mean- 
ing, where  absurdity  or  injustice  does  not  follow  from  such  a  construc- 
tion."    [Crompton,  J. — In  each  case  we  must  look  to  the  provisions 

(a)  RoYorsing  the  jadgment  of  the  Queen's  Bench. 
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of  the  Act  of  Parliament,  and  the  subject-matter  of  it,  in  order  to  see 
whether  the  words  "shall  and  may  be  lawful"  are  to  be  read  as  im- 
perative or  not.]  In  The  Queen  v.  The  Inhabitants  of  Elf,  15  Q.  B. 
827  (E.  0.  L.  E.  vol.  69),  it  was  held  that  the  primfi  facie  liability  of 
the  inhabitants  of  the  county  to  repair  a  public  bridge  was  displaced 
by  a  plea  which  showed  that  the  bridge  was  in  a  public  highway  over 
an  artificial  cut  made  across  the  highway  for  the  use,  profit,  and 
advantage  of  certain  adventurers,  that  the  necessity  for  the  bridge 
was  thereby  created  and  the  bridge  in  consequence  constructed  on  the 
line  of  the  former  highway  made  by  them,  and  the  former  highway 
was  thenceforward  carried  upon  the  bridge ;  and  Patteson,  J.,  in  de- 
livering the  judgment  of  the  Court,  p.  841,  referred  to  The  King  v. 
The  Inhabitants  of  Kent,  18  East  220.  and  The  King  v.  The  Parts  of 
LindsQy,  14  East  317,  as  decided  upon  the  principle  that  the  parties 
were  empowered  to  alter  the  old  highway  for  their  own  purposes  on 
condition  only  of  their  leaving  in  its  room  another  as  good :  which 
principle  applies  also  to  The  King  v.  Kerrison,  8  M.  &  S.  526  (E.  C. 
L.  R.  vol.  80).  In  The  King  v.  The  Severn  and  Wye  Railway  Com- 
pany, 2  B.  &  Aid.  646,  the  defendants,  under  the  powers  of  their  Act, 
made  a  tramroad,  which  was  to  be  a  public  way,  and,  having  taken 
up  tUe  rails,  a  mandamus  was  applied  for  to  compel  them  to  reinstate 
and  maintain  the  tramroad:  *Abbott,  C.  J.,  had  considerable  r*qoQ 
doubt,  and  after  the  judgment  he  recurred  to  the  form  of  the  ^ 
rule  and  said,  p.  652 :  "  The  writ  should  be  to  reinstate  and  lay  down 
again,  but  not  to  maintain  the  tramroad."  [Wiqhtman,  J. — The 
former  part  was  all  that  was  wanted  at  that  time ;  it  would  have  been 
useless  to  order  the  plaintiff  to  maintain  the  tramroad  before  it  was 
relaid ;  a,nd  the  Court  would  not  assume  that  the  defendants  would  not 
maintain  it.]  In  that  case  the  road  had  not  become  impassable  for 
want  of  repair,  but  by  the  wrongful  act  of  the  defendants  in  taking  it 
up.  In  The  King  v.  Llandilo,  2  T.  R.  282,  where  trustees  under  an 
Act  of  Parliament  turned  a  road  through  an  enclosure,  and  made  and 
repaired  the  fences  o^  the  road  for  several  years,  it  was  held  that  they 
could  not  be  compelled  to  continue  such  repairs.  [Wiqhtman,  J. — 
The  repair  of  the  fences  on  each  side  of  the  road  is  a  very  different 
matter  from  the  repair  of  the  noad.]  In  The  King  v.  The  Proprietors 
of  the  Birmingham  Canal  Navigation,  2  W.  Bl.  708,  Lord  Mansfield 
held  that,  from  an  authority  in  an  Act  of  Parliament  to  make  and 
maintain  a  canal,  an  obligation  to  do  so  was  not  to  be  implied.  In 
railway  Acts  the  same  words  are  found,  and  larger  powers  are  given 
than  in  these  two  Acts,  and  neighbouring  property  is  greatly  affected 
^y  the  non-execution  of  those  powers ;  but  although  the  majority  of 
this  Court,  in  The  Queen  v.  The  York  and  North  Midland  Railway 
Company,  1  E.  &  B.  178  (E..C.  L.  R.  vol.  72),(a)  thought  that  aft 
obligation  to  make  and  finish  the  line  was  to  be  implied,  that  was 
overruled  in  the  Exchequer  Chamber ;  and  the  principle  of  that  deci- 
sion of  the  Exchequer  Chamber  was  affirmed  in  the  House  of  Lords 
in  The  Edinburgh,  Perth  and  Dundee  *Railway  Company  v.  r+oQA 
Philip,  2  Macq.  514.  The  toll  allowed  by  these  Acts  is  differ-  ^  ^^" 
ent  from  a  toll  or  pontage  at  common  law,  in  which  case  the  obligation 
is  mutual :  the  Crown  is  bound  as  well  as  the  party,  and  could  not 

(a)  Rey«r8ed  on  error,  Id  868. 
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derogate  from  its  grant.  Here  Parliament  might  empower  anotlier 
person  to  build  another  bridge  close  to  this.  [Wightman,  J. — ^The 
old  law  is' thus  statecl  in  2  Inst.  701:  "Nonensan  be  compelled  to 
make  new  bridges,  where  never  any  were  before,  but  by  Act  of  Parlia- 
ment." But  in  this  case  the  question  is  whether  there  is  not  an  obli- 
gation to  repair  so  long  as  the  defendant  takes  the  toll.  It  is  alBO 
said,  "  If  a  man  make  a  bridge  for  the  common  good  of  all  the  subjects, 
he  is  not  bound  to  repair  it ;  for  no  particular  man  is  bound  to  repair 
bridges  by  the  common  law,  but  ratione  tenurae,  or  praBscriptionia,** 
that  is,  where  he  so  makes  it  simpliciter ;  but  in  this  case  the  defend- 
ant gets  the  power  to  take  an  increased  toll  on  the  very  ground  that 
the  first  toll  was  inadequate  "  to  the  expense  of  building  and  keeping 
in  repair"  the  bridge.] 

The  count  for  a  mandamus  cannot  be  sustained.  If  a  mandamns 
lies,  an  indictment  would  lie.  [Wightman,  J. — Suppose  a  contract 
between  two  individuals,  A.  and  B.,  that  A.  should  allow  B.  to  pass 
over  the  bridge  on  payment  of  a  toll,  would  not  A.  be  liable  to  repair 
the  bridge  ?]  This  Act  of  Parliament  is  not  to  be  construed  as  a 
contract :  The  York  and  North  Midland  Railway  Company  v.  The 
Queen,  1  E.  &  B.  858,  864  (E.  C.  L.  R.  vol.  72).  There  was  no 
obligation  on  the  defendant  to  set  up  the  ferry ;  and  he  may  be  doing 
an  illegal  act  in  taking  toll  for  passing  over  it,  or  in  taking  that  toll 
for  an  unreasonable  time,  but  that  does  not  create  an  obligation  on 
♦dsn  ^™  *^  rebuild  the  bridge.  [Cbompton,  J. — ♦If  the  bridge 
J  was  in  a  dangerous  state,  and  a  person  passing  over  it  was 
injured,  would  it  be  an  answer  to  an  action  that  the  person  need  not 
have  come  upon  it  ?]     The  defendant  would  be  civilly  liable  only. 

Kemplay  was  not  called  upon  to  reply. 

CooKBURN,  C.  J.,  was  absent. 

Wightman,  J. — ^I  am  of  opinion  that  our  judgment  ought  to  be  for 
the  plaintiff ;  and  that  there  was  a  duty  cast  upon  the  defendant  to 
keep  up  the  bridge,  certainly  as  long  as  he  received  the  toll  given  by 
the  Acts  of  Parliament.  It  was  admitted  that  the  bridge  became  a 
public  bridge.  For  the  building  of  the  bridge,  and  as  it  seems  for 
keeping  it  in  repair,  the  undertaker  is  entitl^  to  receive,  under  the 
name  of  pontage,  certain  -sums  of  money  to  be  paid  to  him  by  those 
persons  who  pass  over  the  bridge;  and  whenever  it  happens  that  the 
bridge,  by  unforeseen  accidents,  or  by  tempests,  or  otherwise,  becomes 
dangerous  or  impracticable,  the  proprietor  is  authorized  to  provide 
and  maintain  a  ferry,  and  to  take,  for  passage  over  the  river  by  the 
ferry,  the  same  rates  as  were  granted  for  the  toll  or  pontage :  provided 
that  the  ferry  shall  not  continue  for  a  longer  time  than  shall  be  neces- 
sary for  repairing  or  rebuilding  the  bridge,  or  longer  than  the  passage 
over  the  same  shall  be  dangerous  or  impracticable.  That  contem- 
plates payment  of  toll  during  the  time  that  the  bridge  is  under  repair 
and  the  public  are  passing  over  the  river  by  the  ferry,  in  lieu  of 
pontage,  which  toll  is  the  same  as  that  paid  when  the  bridge  is  pass- 
able. Therefore  the  defendant  considers  that  he  is  taking  these  tolls 
*9321  *^'^^°8  ^^^^  *^°^®  ^^  ^^  required  for  the  repair  of  the  bridge; 
-*  and  the  tolls  are  taken  for  maintaining  the  bridge.  It  is  said 
that  though  the  public  are  charged  with  payment  of  the  toll  and  the 
defendant  continues  to  receive  toll,  no  correlative  duty  is  imposed 
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tipon  him  to  maintain  the  bridge.  But  it  seems  to  me  that,  looking 
at  the  whole  of  the  two  statutes,  the  proprietor  of  the  bridge  for  the 
time  being  is  entitled  to  receive  toll  in  consideration  of  maintaining 
the  bridge,  and  as  long  as  he  receives  toll  he  is  liable  to  repair  it ; 
and  the  defendant  having  received  the  tolls  for  the  last  thirty  years 
and  more  while  he  has  been  in  possession  of  the  bridge  as  assignee, 
and  even  after  the  bridge  has  become  impassable,  he  is  bound  to  keep 
it  up.  The  defendant  seeks  to  treat  the  toll  as  a  mere  personal 
annuity  to  be  applied  to  his  own  benefit  without  laying  out  any  part 
of  it  in  the  repair  of  ihe  bridge. 

Cbompton,  J. — ^I  am  of  opinion  that  the  defendant  is  liable  to 
repair  the  bridge,  as  long  as  there  is  a  bridge  and  he  is  the  proprietor 
of  it.  The  course  taken  in  this  instance  for  the  protection  of  a  public 
right  is  rather  unusual.  It  is  unusual  to  vest  a  public  bridge  in  an 
individual,  his  heirs  and  assigns,  and  to  attach  an  obligation  to  repair 
it  to  them;  in  general  the  obligation  to  repair  a  public  bridge  is 
attached  to  the  owner  of  land,  which  is  a  liability  ratione  tenurae.  It 
is  true,  indeed,  that  in  this  case  the  person,  who  becomes  proprietor 
of  the  bridge  under  the  Act,  becomes  the  owner  of  land  on  which 
the  abutments  and  approaches  of  the  bridge  rest.  The  obligation  to 
repair,  under  the  Act,  is  upon  S.  Dicker,  his  heirs  and  assigns ;  that 
means,  not  his  descendants  only,  but  those  who  take  from  him, 
whether  by  *inheritance  or  assignment.  I  think,  if  he  assigned  r*Qoo 
the  bridge  to  a  beggar,  his  obligation  would  cease ;  and  it  may  ^ 
be  that,  if  the  bridge  were  totally  destroyed,  his  obligation  would 
cease.  Also  there  would  be  some  difficulty  if  he  abandoned  the 
whole  concern,  or  took  the  bridge  down;  though  it  may  be  that  he 
would  be  liable  in  respect  of  the  land  constituting  the  abutments  and 
approaches.  But  the  clear  intent  of  the  Acts  of  Parliament  is  that 
thfc^ proprietor  of  the  bridge  shall  take  the  tolls  for  building  and 
mamtaining  the  bridge,  and  this  only  because  he  is  bound  to  build 
and  maintain  it;  and,  as  my  brother  Wightman  has  said,  duties  and 
rights  are  correlative ;  so  that  if  the  defendant  takes  toll  or  pontage 
ftorn  all  persons  passing  over  the  bridge  or  by  the  ferry,  he  is  bound 
to  repair  the  bridge  ;  otherwise  this  would  be  the  only  instance  of  a 
public  bridge  without  an  obligation  on  any  person  to  repair  it.  This 
IS  a  clumsy  way  of  attaching  the  obligation ;  but  so  long  as  the 
assignee  acts  as  proprietor  of  the  bridge  by  taking  tolls  in  respect  of 
it,  he  is  liable  to  maintain  it  in  a  state  practicable  for  passage.  That 
is  the  only  question  put  to  us. 

Mellor,  J. — At  the  time  when  the  bridge  was  originally  built,  it 
was  clearly  in  the  contemplation  of  the  party  obtaining  the  Act,  and 
of  the  legislature,  that  the  tolls  granted  by  it  would  be  abundant 
compensation  for  building  and  maintaining  the  bridge.  It  would  be 
absurd  that  nobodv  should  be  liable  to  repair  a  public  bridge ;  and 
the  words  of  the  Act  are  sufficient  to  carry  out  the  intention  of  the 
legislature  that  the  proprietor  should  do  so.  At  first  I  doubted 
whether  the  second  Act  did  not  make  against  Mr.  Kemplay^s  argu- 
ment; but,  on  looking  at  the  recital,  it  appears  that  it  had  been 
♦found  by  experience  that  at  that  time  the  tolls  were  insuffi-  r^qoj, 
cient  "to  the  expense  of  building  and  keeping  in  repair"  the  '■ 
bridge,  and  increased  tolls  are  given  in  aia  of  the  proprietor  for  the 
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discharge  of  hie  duty  of  building  and  keeping  it  in  repair.  The 
bridge  is  now  out  of  repair  and  impassable ;  and  it  must  be  assumed 
that,  while  it  is  so  out  of  repair,  the  defendant  receives  those  increased 
tolls  under  the  provisions  of  the  Act,  and  not  by  extortion ;  and 
therefore  I  am  of  opinion  that  he  is  liable  in  this  action. 

Judgment  for  the  plaintiff 


IN  THE  EXCHEQUER  CHAMBER. 

NICHOLL  and  Others  v.  ALLEN.    [June  19.] 

•  For  head  note,  see  antd,  p.  916. 

Thb  defendant  having  alleged  error  in  the  above  judgment,  the 
case  was  heard  before  Erie,  C.  J.,  Pollock,  C.  B.,  Williams,  Willea^ 
and  Byles,  Js.,  and  Channell,  B. 

Lushf  for  the  defendant. — The  statute.^  under  which  this  bridge  was 
constructed,  20  G.  2,  c.  22,  and  20  G.  8,  c.  32,  contain  no  words 
imposing  on  the  defendant  an  obligation  to  build  or  maintain  it.  For 
such  a  purpose  compulsory  words  are  necessary :  The  York  and  North 
Midland  Railway  Company  v.  The  Queen,  1  E.  &  B.  858  (E.  C.  L.  R. 
vol.  72);  The  Edinburgh  Railway  Company  v.  Philip,  2  Macqueen 
maoKi  514.  If  the  defendant  was  *authorized  to  construct  the  bridge 
J  for  the  benefit  of  the  public,  he  could  not  take  it  away  at  his 
pleasure :  Regina  v.  The  Severn  and  Wye  Railway  Company,  2  B.  jc 
Aid.  646;  but  that  is  not  the  case  here;  for  if  it  were  to  fall  down 
the  public  would  be  no  losers,  and  would  be  as  they  were  before  it 
was  built.  [Pollock,  C.  B. — The  fact  of  the  defendant  continuing 
to  take  the  tolls  which  these  statutes  empower  him  to  take  shows  that 
he  has  no  intention  of  abandoning  the  bridge  altogether.]  Then,  is 
the  obligation  to  repair  to  last  for  ever  ?  For  he  might  abandon  the 
tolls  at  any  time.  [Byles,  J. — In  the  Court  below,  my  brother 
Crompton  suggests  two  ways  in  which  he  might  be  freed  from  the 
obligation ;  one  is,  if  the  bridge  were  totally  destroyed ;  the  other  is, 
by  assigning  it  to  a  beggar.] 

Even  if  the  Court  should  think  the  action  maintainable,  that  part 
of  the  judgment  which  relates  to  issuing  a  mandamus  ought  to  be 
reversed.  To  a  peremptory  mandamus  the  party  cannot  plead,  and 
can  return  nothing  but  performance. 

[At  the  close  of  this  argument,  the  Court  said  that  they  were  all 
of  opinion  that  the  action  lay,  and  the  only  question  was  whether  a 
peremptory  mandamus  could  be  granted  to  reinstate  the  bridge.] 

Kemplay  {Hoggins  with  him),  for  the  plaintiflFs. — ^No  reason  can  be 
assigned  why  in  this  case  an  action  should  lie  and  a  mandamus  not. 
The  duty  imposed  on  the  defendant  by  statute  is  to  build  the  bridge, 
and  reinstate  it  if  necessary.  These  statutes  must  be  looked  on  as  a 
bargain  between  the  defendant  and  the  Legislature,  whereby,  in  con- 
sideration of  his  building  and  maintaining  the  bridge  for  the  use  of 
♦9361  *^®  public,  he  is  empowered  *to  interfere  with  their  rights  by 
J   diverting  a  public  highway,  taking  land,  and  levying  tolls. 
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In  18  Co.  88,  the  law  is  thus  stated : — **  A  bridge  shall  be  levied  by 
the  whole  country,  because  it  is  a  common  easement  for  the  whole 
oouQtry;  and  as  to  that  point,  the  stat.  of  22  H.  8,  c.  5,  was  but  an 
affirmance  of  the  common  law :  And  this  is  true,  when  no  other  is 
bound  by  the  law  to  repair  it,  but  he  who  hath  the  toll  of  the  men  or 
cattle  which  pass  over  a  bridge  or  causey,  he  ought  to  repair  the 
same,  for  he  hath  the  toll  to  that  purpose,  et  qui  sentit  commodum 
aentire  debet  et  onus."  [Eblb,  0.  J.,  referred  to  The  Mayor  and 
Burgesses  of  Lyme  Regis  v.  Henley,  1  Bing.  N.  C.  222  (E.  C.  L.  B. 
▼ol.  27),  2  CI.  &  F.  881.] 

It  was  arranged  between  the  parties  here  that  a  mandamus  was  to 
go  if  the  Court  considered  the  defendant  bound  to  repair  the  bridge, 
and  the  Court  below  merely  awarded  a  mandamus  in  accordance  with 
that  arrangement.  This  Court  has  therefore  no  discretion  in  the 
matter. 

Lushy  in  reply,  was  stopped  by  the  Court. 

Erlb,  C.  J. — We  all  agree  with  the  Court  below  that  an  action  lies 
in  this  case.  These  statutes— 20  G.  2,  c.  22,  and  20  G.  3,  c.  82— are 
merely  permissive,  and  consequently,  if  the  party  chose,  he  might 
have  held  his  hand  and  declined  to  act  under  them  or  take  the  benefit 
they  offer  him.  But,  having  taken  the  benefit  under  them,  it  appears 
to  me  he  took  the  burden  with  the  benefit,  for  the  statutes  contem- 
plated that  both  were  to  go  together.  I 'think  that  the  case  in  the 
Mouse  of  Lords  of  The  Mayor  and  Burgesses  of  Lyme  Regis  v.  Hen- 
ley ♦is  a  strong  authority  in  point.  There  a  charter  of  the  r+Qoir 
King  granted  to  the  corporation  of  a  borough  the  borough  in  ^ 
fee  remitting  to  them  also  part  of  an  ancient  fee  farm  rent,  and  say- 
ing that  the  corporation  should  repair  the  buildings,  banks,  shores, 
and  all  other  mounds  and  ditches  within  the  borough:  and  it  was 
held,  after  much  litigation,  that  that  charter,  as  it  conferred  a  benefit, 
imposed  an  obligation  to  repair  the  buildings,  &c.,  so  that  an  action 
lay  against  the  corporation  by  an  individual  whose  house  had  been 
injured  by  the  sea,  in  consequence  of  the  neglect  of  the  corporation 
to  repair  the  seashorcand  mounds.  And  the  Court  relied  on  Brett 
V.  Cumberland,  Cro.  Jac.  521,  where  Queen  Elizabeth,  by  letters 
patent,  granted  to  a  party  a  water-mill  for  life,  and  those  letters  patent 
expressed  the  will  of  the  Crown  to  be  that  the  lessee  and  his  assigns 
should  sufficiently  repair  the  said  mill,  &Cm  and  leave  them  sufficiently 
repaired.  The  lessee,  having  taken  the  promises  under  the  grant  from 
the  Crown,  took  with  them  the  obligation  to  keep  them  in  repair,  and 
an  action  lay  against  him  for  not  doing  it.  So,  here,  the  defendant 
took  under  these  statutes  the  benefit  of  the  tolls  of  this  bridge,  and 
consequently  took  also  the  burden  of  keeping  it  in  repair.  Now,  the 
bridge  having  fallen  down,  and  power  being  also  given  him  to  take 
tolls  at  the  ferry  while  the  bridge  is  out  of  repair,  I  am  clear  that 
during  that  time  he  has  an  obligation  on  him  to  take  steps  for  repair- 
ing the  bridge;  so  that  a  party  suffering  special  damage  from  his 
neglect  in  that  respect,  as  it  appears  in  this  case  the  plaintiff'  has  done, 
may  maintain  an  action  against  him. 

Then,  as  to  the  other  question.  The  parties,  it  appears,  have  agreed 
that,  if  the  defendant  is  liable  to  an  action,  *a  mandamus  may  r^goo 
issue  directing  him  to  reinstate  the  bridge.    Now  every  Judge,    *■ 
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when  he  authorizes  the  law  to  be  put  in  force,  is  responsible  for  so 
doing,  and  therefore,  before  he  does  so,  should  see  complete  grounds 
for  it.  Although,  therefore,  the  defendant  here  has  put  in  his  agreement 
that  a  peremptory  mandamus  may  issue  against  him,  I  am  bound  to 
see  that  such  a  mandamus  commanding  him  to  repair  this  bridge, — 
for  disobedience  to  which  he  would  be  liable  to  be  attached,  and, 
for  aught  I  know,  imprisoned  for  an  indefinite  time,  which  it  would 
be  beyond  my  power  to  prevent,  though  it  might  have  the  eflFect  of 
ruining  him  and  all  connected  with  him,  and  yet  not  attain  the  object 
of  the  reinstatement  of  the  bridge, — should  not  issue  unless  I  can  see 
good  reason  for  it :  which  I  do  not. 

I  therefore  think  that  the  judgment  of  the  Court  below  ought  to 
stand  as  regards  the  action,  but  be  reversed  asno  the  mandamus. 

Pollock,  C.  B. — I  am  of  the  same  opinion. 

WiLLBS,  J. — I  wish  to  say  that  at  first  I  thought  that  the  parties 
having  agreed  in  the  manner  suggested,  this  mandamus  should  issue. 
If  that  had  been  so,  I  could  not  have  concurred  with  the  rest  of  the 
Court  in  reversing  the  judgment  as  to  issuing  the  mandamus.  But, 
attending  to  the  language  used  by  the  parties,  which,  so  far  as  I  can 
judge  from  the  case,  has  been  carefully  selected,  I  think  it  was  not 
the  intention  of  the  parties  that  on  the  Court  giving  judgment  against 
the  defendant  respecting  the  action  there  should  be  a  mandamus  as 
matter  of  course.  For  the  Agreement  is,  "  If  the  Court  should  be  of 
opinion  that  the  defendant  is  bound  to  reinstate,  then  judgment 
♦9391  *^^^^  ^^  entered  up  for  the  plaintifife  for  40«.  damages,  and  costs 
^  of  suit,  and  a  mandamus  may  issue  commanding  the  defendant 
so  to  reinstate  the  bridge  that  the  same  may  become  practicable  for 
passage."  I  cannot  help  thinking  it  clear  that  what  the  parties  meant 
was  that  a  mandamus  might  issu6,  not  merely  if  the  plaintiflfe  thought 
proper,  but  if  some  person  capable  of  exercising  a  discretion  as  to 
whether  it  ought  to  issue,  directed  that  it  should. 

I  agree  with  my  Lord  Chief  Justice  that  there  is  not  enough  here 
to  warrant  our  saying  that  we  must  issue  a  peremptory  mandamus, 
and  entail  such  serious  consequences  on  the  defendant. 

Channell,  B. — I  concur  with  my  Lord  Chief  Justice,  and  with  his 
reasons.  I  guard  myself  from  saying  that  no  mandamus  could  have 
issued,  and  am  not  sure  that  the  Court  of  Queen's  Bench  did  not 
intend  a  mandamus  to  issue  of  a  less  extensive  character  than  that 
here  claimed. 

Bylbs,  J. — It  would  be  a  monstrous  thing  if,  because  a  plaintiff 
and  defendant  agreed  to  a  judgment,  we  were  bound  to  follow  it. 

Erle,  C.  J. — My  brother  Williams,  before,  leaving  the  Court,  de- 
sired me  to  say  that  he  concurs  in  the  judgment  I  have  given. 

Judgment  affirmed  as  to  the  action,  and  reversed  as  to  the 
mandamus. 
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*BLACKETT  v.  BRADLEY  and  Others.    Jan.  30.     [»940 

Mine, — Right  to  support  of  surface, — Enclosure  Act. — Prescription. — Custom, — 2  d;  3 

W,  4,  c,  71, 

Beolaration  Llleged  that  the  plaintiff  was  lawfully  possMsed  of  lands,  yet  the  defendants  so 
wrongfullyi  earelessly,  negligentlyi  and  improperly,  and  without  leaving  any  proper  or  suflScient 
support,  worked  mines  under  the  land,  that  great  parts  of  it  fell  in,  whereby  the  plaintiff's 
interest  in  the  land  was  deteriorated,  and  a  mare  of  the  plaintiff  was  killed. 

Third  plea,  as  to  working  the  mines  without  leaving  any  proper  or  sufficient  support,  that  in 
thfi  reign  of  George  the  Second  an  enclosure  Act  was  passed,  by  which,  after  reciting  that  the 
lord  of  the  manor  of  W.  was  seised  of  the  soil  of  the  commons,  parcel  Of  the  manor,  and  of  the 
coal-mines  under  the  same,  and  certain  persons  were  entitled  to  the  right  of  common  in  the 
commons,  and  being  willing  and  desirous  to  improve  their  estates  and  properties,  and  that  the 
said  commons  might  be  cultivated  and  improved,  and  rendered  of  some  use  and  value,  had  agreed, 
with  the  consent  of  the  lord,  that  the  same  should  be  enclosed,  allotted,  and  divided  amongst 
them,  it  was  enacted  that  the  commons  should  be  set  out,  awarded,  and  divided  accordingly ; 
and  that  the  lord  should  hold  and  enjoy  the  mines  under  the  commons  so  to  be  allotted  and 
divided,  together  with  all  convenient  and  necessary  ways,  and  liberty  of  laying  ways  over  the 
same,  and  of  searching  for  and  working  the  mines,  as  fully  as  if  the  Act  had  not  been  passed, 
without  making  any  satisfaction  for  so  doing ;  and  after  reciting  that  damage  might  be  done  to 
persons  by  reason  of  the  searching  and  working  the  mines  by  the  lord  under  their  allotments, 
it  was  enacted,  that  when  any  person  should  sustain  damage  in  his  allotment  by  the  searching 
for  and  working  of  the  mines  therein,  or  the  laying  of  ways  therein,  compensation  to  be  assessed 
by  one  or  more  justices  of  the  peace  should  be  made  to  him,  and  borne  by  the  oeoupiers  of  the 
allotments  in  the  same  township.  That  the  commons  were  allotted  and  divided  under  the  said 
Act,  and  the  land  of  the  plaintiff  was  parcel  of  the  said  commons.  That  from  time  immemorial 
up  to  the  passing  of  the  Act,  the  lord  and  his  assigns  had  been  used  and  accustomed  as  of  right 
to  search  for,  win,  and  work  the  mines  under  the  commons  without  leaving  any  support  for  the 
lands  under  which  the  mines  were  situate,  and  without  making  any  satisfaction  for  any  injury 
caused  by  such  working;  and  that  from  the  time  of  passing  the  Act  the  mines  had  been  so 
worked,  without  leaving  any  support ;  and  that  the  defendants  worked  the  mines  under  a  lease 
thereof  flrom  the  lord.  On  demurrer,  held,  that  the  plea  was  bad,  such  a  prescription  having 
been  held  void,  as  unreasonable,  in  Hilton  o.  Earl  Granville,  5  Q.  B.  701. 

Fourth  plea,  as  to  working  the  mines  without  leaving  proper  and  sufficient  support,  that  the 
lord  of  the  manor  of  W.  was  seised  in  fee  of  the  mines  within  the  manor,  and  that,  for  forty 
years  next  before  the  commencement  of  the  action,  the  lord  and  his  tenants  had  been  used  and 
accustomed  of  right  to  work  the  mines  without  leaving  any  support  for  the  lands  under  which 
the  mines  were  situate,  and  justifying  the  working  of  the  mines  as  tenants  to  the  lord  in  the 
exercise  of  the  said  right  and  custom.  The  fifth  plea  was  similar,  alleging  the  custom  for  twenty 
years.  On  demurrer,  held  that  these  pleas  were  bad,  as  they  did  not  show  any  acts  done  on  the 
plain ciff^s  land;  and  acts  done  on  the  land  of  another,  although  done  as  of  right  for  twenty  or 
forty  years,  could  not  affect  the  plaintiff's  rights. 

♦The  declaration  alleged  that  the  plaintiflf  was  lawfully  pos-  r«Q4i 
sessed  of  certain  lands  in  the  township  of  Lynesack  and  Softley,  ^ 
in  the  county  of  Durham ;  yet  the  defendants  so  wrongfully,  carelessly, 
negligently,  and  improperly,  and  without  leaving  any  proper  or  suffi- 
cient support  in  that  behalf,  worked  certain  mines  under  and  beneath 
the  said  land  of  the  plaintiff,  that  by  reason  thereof  great  parts  of  the 
said  land  fell  in  and  sank,  whereby  the  plaintiff  was  hindered  and 
prevented  from  having  the  use,  benefit,  and  enjoyment  of  his  land  in 
so  large  and  ample  a  manner  as  he  otherwise  would  have  done,  and 
his  estate  and  interest  in  the  said  land  became  and  was  greatly  deterio- 
rated and  lessened  in  value,  and  a  certain  mare  of  the  plaintiff,  lawfully 
being  upon  his  said  land,  fell  into  one  of  the  holes  made  by  the  sinking 
and  falling  in  of  the  said  land  as  aforesaid,  and  was  killed. 

Third  plea,  as  to  working  the  said  mines  without  leaving  any  proper 
or  sufficient  support,  that  before  the  plaintiff  was  possessed  of  the 
said  land,  and  before  and  at  the  time  of  the  passing  of  an  Act  of 
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Parliament  made  and  passed  in  the  31st  year  of  the  reign  of  His 
Majesty  King  George  the  Second,  entitled  "  An  Act  for  enclosing  and 
dividing  the  moors  and  commons  within  the  chapelry  of  Hamsterley, 
in  the  manor  of  Wolsingham  and  county  of  Durham,"  the  Lord  Bishop 
of  Durham,  in  right  of  his  church  and  see  of  Durham,  was  lord  of  the 
manor  of  Wolsingham,  and,  as  such  lord,  was  seised  of  or  entitled  to 
the  soil  of  certain  commons,  moors,  or  waste  lands  as  being  parcel  of 
or  belonging  to  the  said  manor,  and  was,  as  such  lord,  also  seised  of 
or  entitled  to  certain  coal-mines  lying  and  being  in  and  under  the 
*9421   ^^^  ^commons,  moors,  and  waste  lands ;  and  certain  persons 

J  in  the  said  Act  mentioned  were,  at  the  time  of  the  passing 
thereof,  entitled  to  the  right  of  common  in  and  upon  the  said 
commons,  moors,  or  waste  lands,  and  had  agreed  among  themselves, 
with  the  consent  of  the  said  lord,  that  the  same  should  be  enclosed, 
allotted,  and  divided  unto  and  amongst  the  several  persons  so  entitled 
to  such  right  of  common,  subject  to  such  rents,  charges,  rules,  orders, 
and  directions  as  are  in  the  said  Act  mentioned  and  enacted.  And 
thereupon,  after  reciting  that  the  Eight  Reverend  Father  in  God 
Richard,  Lord  Bishop  of  Durham,  in  right  of  his  church  and  see  of 
Durham,  was  lord  of  the  manor  of  Wolsingham,  in  the  county  of 
Durham,  and,  as  such,  was  seised  of  or  entitled  to  the  soil  of  the  said 
commons,  moors,  or  waste  lands,  as  being  parcel  of  or  belonging  to  the 
said  manor ;  and  that  the  Right  Honourable  Henry  Earl  of  Darlington, 
&c.,  and  several  other  persons  [naming  them]  were  respectively  owners 
and  proprietors  of  several  freehold  lands  or  tenements  situate,  lying, 
and  being  in  the  said  townships,  and  also  of  several  customary  or 
copvhold  lands  or  tenements,  also  situate,  lying,  and  being  within  the 
said  townships,  held  of  the  manor  of  Wolsingham  by  copy  of  court 
roll,  and  the  said  several  persons,  their  trustees,  lessees,  farmers,  or 
tenants,  in  respect  of,  or  as  appendant,  appurtenant,  or  belonging  to, 
their  said  several  lands  or  tenements,  were  entitled  to  a  right  of  com- 
mon in  and  upon  the  said  commons,  moors,  or  wastes;  and  being 
willing  and  desirous  to  improve  their  estates  and  properties  in  the 
said  townships,  and  that  the  said  commons  or  waste  ground  might  be 
cultivated  and  improved  and  rendered  of  some  use  and  value,  had 
proposed  and  agreed,  with  the  consent  of  the  said  lord  of  the  said 
*9431   *™^^^'''  ^^^  ^^^  same  should  be  enclosed,  allotted,  and  divided 

^  unto  and  amongst  the  several  persons  entitled  to  such  right  of 
common  thereon  as  aforesaid,  and  that  a  specific  part  or  share  thereof 
might-  be  assigned  and  allotted  to  each  person,  to  be  held  by  them  in 
severalty  in  such  manner,  with,  under,  and  subject  to  such  rents, 
charges,  rules,  orders,  and  directions  as  thereinafter  were  mentioned ; 
and  that  such  enclosure  and  division  so  proposed  and  agreed  upon  as 
aforesaid  would  not  only  be  of  great  advantage  to  all  persons  inter- 
ested in  the  premises,  and  tend  greatly  to  the  improvement  of  their 
several  estates  in  the  said  townships,  but  would  be  also  of  public 
utility,  yet  the  same  could  not  be  established  and  rendered  e£bctual 
without  the  aid  and  authority  of  Parliament :  it  was  by  the  said  Act 
(amongst  other  things)  enactea  that  the  said  commons,  moors,  or  waste, 
lands  should,  before  the  1st  November,  1760,  be  set  out,  awarded, 
and  divided  by  certain  Commissioners  in  the  said  Act  named  among 
the  said  persons  so  entitled  as  aforesaid.    And  it  was  thereby  also 
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ftirther  enacted,  that  nothing  in  the  said  Act  contained  should  be  con- 
strued to  defeat,  lessen,  or  prejudice  the  right,  title,  and  interest  of 
the  lord  of  the  manor  of  Wolsingham,  of,  in,  and  to  the  seigniory  and 
royalties  incident  and  belonging  to  the  said  manor,  but  that  every 
Buoh  lord  for  the  time  being  should  and  might,  from  time  to  time,  and 
at  all  times  for  ever  thereafter,  hold  and  enjoy  all  rents,  services, 
courts,  perquisites,  and  profits  of  court,  and  all  other  royalties  and 
seigniories  whatsoever,  to  such  manor  or  the  lord  thereof,  for  the 
time  being,  incident,  belonging,  or  appertaining  (other  than  and  ex- 
cept such  common  rights  as  could  or  might  be  claimed  by  him  or 
them  respectively  as  owners  of  the  soil  and  inheritance  of  *the  r*QAA 
said  moors  or  commons  or  otherwise  in  or  upon  the  said  com-  '- 
mons  so  to  be  enclosed),  in  as  full  and  beneficial  a  manner  to  all  in- 
tents and  purposes  as  they  or  any  of  them  could  or  might  have  held 
and  enjoyed  the  same  in  case  the  said  Act  had  not  been  made ;  and 
also  that  the  said  Lord  Bishop  of  Durham,  his  successors  and  assigns, 
should  and  might  at  all  times  thereafter  have,  hold,  and  enjoy  all 
mines  and  quarries,  of  what  nature  or  kind  soever,  lying  and  being 
in  and  under  the  said  moors  and  commons  so  to  be  allotted  and 
divided  as  aforesaid  (other  than  and  except  certain  quarries  of  stone), 
together  with  all  convenient  and  necessary  ways  and  way-leaves,  and 
liberty  of  laying  and  repairing  wagon  ways  and  other  ways,  in,  over, 
and  along  the  same  or  any  part  thereof,  and  of  searching  for,  win- 
ning, and  working  the  said  mines  and  quarries,  and  leading  and  car- 
rying away  the  coals,  lead,  minerals,  stones,  and  other  things  to  be 
gotten  thereout,  and  making  drifts,  levels,  watercourses,  erecting  and 
using  fire-engines  and  other  engines,  pit-rooms,  and  other  usual  liber- 
ties, as  fully  and  freely  as  he  or  they  might  or  could  have  had  or 
enjoyed  the  same  in  case  the  Act  had  not  been  passed,  and  that  with- 
out making  or  paying  any  satisfaction  for  so  doing.  And  after  reciting 
that  great  inconveniences  might  happen  and  damage  be  done  to  par- 
ticular persons  by  reason  of  the  searching  for,  winning,  and  working 
the  mines  and  quarries  within  and  under  their  respective  allotments 
by  the  said  Lord  Bishop  of  Durham,  his  successors  and  assigns,  with- 
out making  or  paying  any  satisfaction  for  so  doing,  it  was  by  the  said 
Act  further  enacted  that  when  and  so  often  as  any  person  or  persons 
should  suffer  or  sustain  any  loss  or  damage  in  his  or  their  respective 
allotments  by  *the  searching  for,  winning  and  working  of  the  f^qa-- 
mines  and  quarries  therein,  or  the  laying  and  repairing  wagon  ^ 
ways  or  other  ways,  or  by  the  leading  and  carrying  away  the  coals, 
lead,  minerals,  stones,  or  other  things  to  be  gotten  thereout,  or  making 
drifls,  levels,  or  watercourses,  or  erecting  or  using  fire-engines  or  other 
engines,  pit-room,  or  other  the  liberties  and  powers  thereby  given  and 
reserved  to  the  said  Lord  Bishop  of  Durham,  his  successors  and  as- 
signs, upon  complaint  thereof  made  by  such  person  or  persons  so 
damnified  as  aforesaid,  to  one  or  more  justice  or  justices  of  the  peace 
in  and  for  the  county  of  Durham,  such  justice  or  justices  was  and 
were  thereby  empowered  and  required  to  examine  and  inquire  into 
such  complaint  or  complaints  in  a  summary  way,  and  finally  to  settle 
and  assess  the  dami^es  sustained  by  such  person  or  persons  as  afore- 
said, which  damages  should  be  paid  and  borne  by  the  occupiers  of 
the  several  said  allotments,  lying  and  being  in  such  and  the  same 
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township  in  which  the  allotment  or  allotments  in  which  such  damages 
shoald  be  committed  should  be,  according  to  the  respective  yearly 
values  or  rents  of  such  allotments,  in  such  proportion  as  such  justice 
or  justices  should  direct  or  appoint,  and  within  such  times  as  shoald 
be  limited  by  the  said  justice  or  justices,  with  power  to  the  said  jus- 
tice or  justices  to  issue  their  warrant,  under  their  or  his  hand  and  seal, 
for  levying  such  proportion  by  distress  and  sale,  in  case  the  same 
should  not  be  paid  by  the  person  or  persons  so  liable  to  pay  the  same. 
That  the  said  commons,  moors,  or  waste  lands  were,  after  the  passing 
of  the  said  Act,  and  before  the  1st  November,  1760,  duly  allotted, 
divided,  and  enclosed,  in  pursuance  of  and  according  to  the  provisions 
♦9461    ^^  ^^®  ^^^  '^^^*  ^^^  *^  award  in  pursuance  of  the  said  *  Act 

■I  duly  made  by  the  said  Commissioners,  and  that  the  land  ia  the 
declaration  mentioned  was  and  is  parcel  of  the  said  moors,  commons, 
and  waste  lands  so  enclosed  and  allotted.  That  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  up  to  the  time  of  the  pass- 
ing of  the  said  Act,  the  Lord  Bishop  of  Durham  for  the  time  being 
and  his  assigns  had  been  used  and  accustomed  [as  of  right  (a)]  to 
search  for,  win,  and  work  the  said  coal-mines  so  lying  and  being  in 
and  under  the  said  commons,  moors,  and  waste  lands  without  let  or 
interruption,  and  without  leaving  any  support  for  the  said  lands  in 
and  under  which  the  said  mines  were  so  situate  as  aforesaid,  and  with- 
out  making  or  paying  any  satisfaction  for  any  injury  that  might  be 
caused  by  such  working  of  the  said  mines ;  and  that  from  the  time 
of  passing  the  said  Act  hitherto  the  said  mines  have  been  so  worked 
without  leaving  any  support  for  the  said  lands.  That  the  said  mines 
in  the  46claration  mentioned  were,  at  the  time  of  the  passing  of  the 
said  Act  and  of  the  committing  of  the  said  alleged  grievances,  parcel 
of  the  said  mines  in  the  said  Act  mentioned,  and  that  the  defendants 
at  the  time  of  committing  the  said  grievances  in  the  declaration  men- 
tioned were  and  are  possessed  of  and  interested  in,  and  entitled  to 
work  and  did  work,  the  said  mines  under  and  by  virtue  of  a  certain 
lease  thereof,  bearing  date  on  or  about  the  28th  February,  1851,  and 
made  between  the  Lord  Bishop  of  Durham  of  the  one  part,  and  one 
John  Fenwick  of  the  other  part. 

Fourth  plea,  as  to  working  the  said  mines  without  leaving  proper 
and  sufficient  support  in  that  behalf:  that  the  said  land  in  the  decla- 
*d471   ^^^^^^  mentioned  is  situate  '^in  the  township  of  Lynesack  and 

-i  Softtey,  in  the  county  of  Durham,  which  said  township  has 
been,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
within  and  part  and  parcel  of  the  manor  of  Wolsingham,  in  the  said 
county,  and  of  which  said  manor,  from  time  ^vhereof,  &c.,  the  Lord 
Bishop  of  Durham  for  the  time  being,  in  right  of  his  church  and  see 
of  Durham,  has  been  lord,  and,  as  such  lord,  seised  in  his  demesne  as 
of  fee  of  and  in  certain  mines  and  collieries  situate  and  lying  within 
the  said  manor :  and  that  for  the  period  of  forty  years  next  before 
the  commencement  of  this  suit  the  said  lord  of  the  said  manor,  and 
his  tenants  and  farmers,  occupiers  of  the  said  mines  and  collierieB, 
have  been  used  and  accustomed  of  ri^ht,  and  without  interruption, 
to  work  the  said  mines  and  collieries  within  the  said  manor,  withoat 

(a)  These  worda  were  inserted  dnring  the  urgnnent,  bj  amendment,  on  the  applie»tioB  of  the 
Aitomey-aeneral,  for  the  defendants. 
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leaving  any  support  for  the  said  lands  in  the  said  manor  in  and  under 
which  the  said  mines  and  collieries  were  situate :  that  at  the  time  of 
the  said  alleged  grievances,  the  defendauts  were  tenants  to  the  lor4 
of  the  said  manor  of  the  mines  in  the  declaration  mentioned,  the 
same  being  part  of  the  mines  and  collieries  hereinbefore  mentioned 
as  being  within  the  said  manor,  and  that  the  said  working  the  said 
mines  under  the  said  land  of  the  plaintiff  without  leaving  any  sup- 
port for  the  said  land,  as  in  the  declaration  alleged,  was  a  working 
by  them  of  the  said  mines  in  the  exercise  of  and  according  to  the 
said  right  and  custom. 

Fifth  plea,  as  to  working  the  said  mines  without  leaving  any  proper 
or  sufficient  support  in  that  behalf;  the  defendants  crave  leave,  for 
brevity's  sake,  to  repeat  the  allegations  in  the  last  plea,  substituting 
the  period  of  twenty  years  for  the  period  of  forty  years  in  the  last 
plea  mentioned. 

♦Demurrer  to  the  3d,  4th,  and  5th  pleas.  r*Q48 

Joinder  in  demurrers.  ^ 

The  demurrers  were  argued  in  Michaelmas  Term  (Nov,  8, 12, 1861), 
before  Cockburn,  C.  J.,  Wightman  and  Blackburn,  Js. 

Manisty  {T.  J<ynes,  of  the  Northern  Circuit,  with  him),  for  the  plain- 
tiff.— First.  The  third  plea,  which  contains  no  averment  of  a  custom 
to  work  the  mines  under  the  commons  without  leaving  any  support, 
and  without  making  compensation  for  injury  caused  by  such  working, 
is  no  answer  to  the  action.  By  the  Enclosure  Act  the  lord  of  the 
manor  came  to  an  agreement  with  the  freehold  or  customary  owners 
of  land,  who  had  rights  of  common  over  the  wastes  of  the  manor^ 
that  the  wastes  should  be  divided  between  himself  and  the  common- 
ers, and  that  he  should  retain  all  his  right  of  working  the  minerals. 
If  the  Enclosure  Act  had  not  passed  he  could  have  had  no  right  to 
work  the  mines  so  as  to  create  a  nuisance  on  the  surface,  by  which 
the  cattle  of  the  commoners  should  fall  into  holes  and  be  injured; 
Admitting  that,  before  the  act  of  enclosure,  there  mi^ht  be  a  custom 
to  work  the  mines  so  as  to  do  some  injury  to  the  surface,  the  custom 
must  be  confined  within  reasonable  limits  so  as  to  protect  the  rights 
of  the  commoners.  An  agreement  between  the  lord  of  the  manor 
and  the  commoners,  by  which  the  lord  should  have  liberty  to  work 
the  mines  so  as  to  endanger  the  lives  of  the  cattle  of  the  commoners, 
is  not  to  be  presumed.  The  dictum  in  the  judgment  in  Hilton  t;. 
Earl  Granville,  5  Q.  B.  701,  730  (E.  C.  L.  R.  vol.  48),  that  "  even  if 
the  grant  could  be  produced  in  specie,  reserving  a  right  in  the  lord  to 
deprive  his  grantee  of  the  enjoyment  of  the  thing  granted,  such  a 
clause  must  be  rejected  as  *repugnant  and  absurd,"  has  been  r*q4^q 
overruled  in  Rowbotham  v.  Wilson,  6  E.  4  B.  598  (E.  C.  L.  R.  ^  ^ 
vol.  88).(a)  But  the  decision  in  Hilton  v.  Earl  Granville,  that  a  pre- 
scription or  a  custom  to  that  effect  was  bad  as  being  unreasonable, 
was  not  questioned ;  and  the  authorities  are  consistent  with  this  pro- 
position, that  a  custom  so  highly  detrimental  to  the  subject-matter  of 
the  grant  as  that  in  question  is  will  not  be  presumed :  Broadbent  v, 
Wilks,  Willes  360,  363,(6)  per  Willes,  C.  J.,  Badger  v.  Ford,  3  B.  & 
A.  163.     This  has  none  of  the  requisites  to  the  validity  of  a  custom-; 

(a)  Afflnned  in  Bzeh.  Ch.  8  E.  A  B.  123  (B.  C.  L.  B.  toI.  92) ;  and  in  D.  P,  8  H.  L.  348. 
{b)  Aflrmed  on  error,  2  Str.  1234. 
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Tyson  v.  Smith,  in  error,  9  A.  &  E.  406,  421  (E.  C.  L.  R.  vol.  »«), 
per  Tindal,  C.  J.,  Broom's  Legal  Maxims  824,  825,  Sd  ed.  It  is 
neither  certain  nor  reasonable ;  it  is  claimed  in  all  parts  of  the  manor, 
and  without  -limit  as  to  the  extent  to  which  the  surface  may  be 
damaged.  [He  cited  Y.  B.  2  H.  4,  24,  pi.  20,  which  is  followed  in  1 
Bl.  Comm.  77,  from  Co.  Copyhold,  s.  33,  p.  71 ;  4th  resolution  in 
Heydon  and  Smith's  Case,  18  Rep.  67,  68 ;  Wilson  v.  Willes,  7  East 
121,  128,  per  Lord  Ellenborough ;  Arlett  v,  Ellis,  7  B.  &  C.  846  (E. 
C.  L.  R.  vol.  14);  Clayton  v,  Corby,  5  Q.  B.  415  (E.  C.  L.  R.  vol.  48).] 
It  is  stated  in  the  judgment  in  Sm'art  v.  Morton,  5  E.  &  B.  80,  48  (E. 
C.  L.  R.  vol.  85),  that,  according  to  the  course  and  practice  of  mining 
in  the  county  of  Durham  till  the  year  1810,  ribs  of  coal  were  left  to 
support  the  surface.  Further,  the  plea  does  not  state  a  custom  justi- 
fying the  letting  down  of  the  surface.  [Blackburn,  J. — It  is  a 
necessary  consequence  that  the  surface  should  come  down  if  no  sup- 
port is  left.] 

Secondly,  according  to  the  grammatical  and  reasonable  construction 
of  the  Enclosure  Act,  1758,  which  recites  that  the  landowners  enti- 
*9501  *'^^  ^  right  of  common  over  *the  wastes  were  desirous  to 
J  improve  their  estates  and  properties,  "and  that  the  said  com- 
mons or  waste  ground  might  be  cultivated  and  improved  and  rendered 
of  some  use  and  value,"  it  gives  a  right  of  ownership  in  the  surface 
to  the  allottees,  so  that  any  person  taking  under  that  Act  would  sup- 
pose that  he  might  erect  buildings  upon  it.  The  right  reserved  to 
the  lord  of  "winning  and  working  the  said  mines"  may  be  referred 
to  works  on  the  surface.  [Blackburn,  J. — This  right  is  different 
from  the  "  liberty  of  laying  and  repairing  wagon  ways  and  otber 
ways,*'  which  is  reserved  separately.]  The  next  clause,  which  pro- 
vides for  compensation  to  persons  for  damage  done  in  their  respective 
allotments  by  the  exercise  of  the  right  bv  the  lord  of  working  the 
mines  to  be  borne  by  the  occupiers  of  trie  allotments  in  the  same 
township,  supposes  that  the  mines  would  be  worked  so  that  the  sur- 
face of  all  the  allotments  should  be  supported ;  but  that  when  the 
surface  is  injured  by  working  in  an  adjoining  allotment,  compensation 
shall  be  given.  According  to  the  construction  contended  for  by  the 
defendants,  though  the  compensation  clause  was  introduced  to  give 
compensation  for  damage  arising  from  the  exercise  of  any  of  the 
rights  reserved  to  the  lord,  it  gives  none  for  damage  done  by  working 
under  adjoining  land.  The  right  of  the  owners,  which  before  the 
Act  was  a  right  of  common,  is  by  the  Act  converted  into  a  right  to 
cultivate  and  improve  the  land.  This  Act  is,  in  many  respects,  like 
that  in  Roberts  v.  Haines,  6  E.  &  B.  648  (E.  C.  L.  R.  vol.  88  :(a)  and 
the  Court  will  construe  it  so  as  to  preserve  both  tenements :  Midgley 
v.  Richardson,  14  M.  &  W.  595  jf  Humphries  v.  Brogden,  12  Q.  B. 
789  (E.  C.  L.  R.  vol.  64);  Smart  v.  Morton,  5  E.  4  B.  80  (E.  C.  L.  K. 
♦9511  ^^^-  ®^^*  ^^  *Rowbotham  v.  Wilson,  6  E.  &  B.  598  (E.  C.  L. 
J  R.  vol.  88),(J)  there  was  an  express  power  to  destroy  the 
surface. 

As  to  the  4th  and  5th  pleas,  which  set  up  respectively  a  custom  for 
twenty  and  forty  years.    Besides  the  badness  of  the  custom,  it  was 

(a)  Affirmed  on  error,  7  B.  A  B.  625  (B.  0.  L.  R.  toI.  00). 

(6)  Affirmed  in  Bxoh.  Ch.  8  B.  A  B.  123  (E.  0.  L.  R.  yoI.  02);  and  In  D.  P.  8  H.  L.  S4S. 
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not  intended  by  Lord  Tenterden's  Act,  2  &  8  W.  4,  c.  71,  to  give  to 
the  lord  of  the  manor,  or  any  other  person,  who  by  working  under 
the  neighbouring  land  acquires  a  right  against  the  owner  of  it,  a  right 
also  against  another  landowner.  These  pleas  reily  on  a  custom  to 
work  the  mines  "  within  the  manor,"  not  within  the  locus  in  quo. 

The  Attorney- General,  for  the  defendants. — The  prescription  stated 
in  the  third  plea  is  good :  the  exercise  of  the  right  claimed,  by  it  for 
the  lord  of  the  manor  is  not  destructive  of  the  grant  to  the  commoders, 
though  it  may  impair  it.  If  an  express  compact,  in  the  same  terms, 
had  been  entered  into  between  the  lord  and  the  commoners,  a  Court 
of  law  would  have  given  it  effect.  In  the  instances  cited  of  the  bad- 
ness of  customs,  the  Courts  would  not  have  enforced  a  grant  which 
contained  a  clause  reserving  the  right  claimed  by  the  custom.  In 
Bateson  v.  Green,  5  T.  R.  411,  a  custom  for  the  lord  to  dig  clay-pits, 
though  there  was  not  sufficient  herbage  for  the  commoners,  -was  sup- 
ported; and  Buller,  J.,  said,  p.  416,  "In  general,  one  would  say,  that 
the  lord's  is  the  superior  right,  because  the  property  of  the  soU  is  in 
him."  [WiQHTMAN,  J. — That  case  is  commented  upon  by  Bayley,  J., 
in  Arlett  v.  Ellis,  7  B.  4  C.  346,  365,  373  (E.  C.  L.  R  vol.  14).] 
Harris  v.  Ryding,  5  M.  &  W.  60,t  and  *Smart  v.  Morton,  5  E.  &  r^oRo 
B.  30  (B.  C.  L.  R.  vol.  85),  were  decided  upon  the  construction  of  ^ 
clauses  in  a  deed,  and  Roberts  v,  Haines,  6  E.  &;  B.  643  (E.  C.  L.  R.  vol. 
88),  on  the  construction  of  an  Enclosure  Act.  As  to  Hilton  v.  Earl  Gran- 
ville, 5  Q.  B.  701  (E.  C.  L.  R.  vol.  48),  it  is  so  far  distinguishable  from 
this  case  that  there,  previous  to  the  enclosure,  the  locus  in  quo  was 
part  of  the  old  enclosure  of  the  manor ;  here  the  locus  in  quo  could 
not  have  been  built  upon :  but  the  cases  decided  since  are  at  variance 
with  that  case.  In  Humphries  v.  Brogden,  12  Q.  B.  739  (E.  C.  L.  R. 
vol.  64),  it  was  not  contended  that,  if  the  deed  bore  the  construction 
contended  for  by  the  defendants,  who  were  lessees  of  the  Bishop  of 
Durham,  it  would  be  valid  in  law. 

When  Rowbotham  v.  Wilson,  6  E.  &  B.  593  (E.  C.  L.  R.  vol.  88),(a) 
was  before  the  Exchequer  Chamber  the  Judges  differed  in  opinion, 
and  the  judgment  was  only  affirmed  by  a  majority.  [Blackburn, 
J. — I  do  not  know  that  they  differed  on  this  point.J  The  judgment 
of  the  House  of  Lords  in  that  case  proceeds  solely  on  the  question  of 
surface  damage.  [Blackburn,  J. — ^The  Court  understood  the  claim 
to  be  to  work  without  leaving  support.  Cockburn,  C.  J. — The  judg- 
ment in  Hilton  v.  Earl  Granville,  p.  726,  refers  to  the  cases  on  the 
validity  of  customs,  and  mainly  proceeded  on  the  ground  that  such  a 
custom  as  there  pleaded  was  unreasonable.  Wightman,  J. — That 
judgment  may  be  supported  on  the  ground  that,  by  the  custom,  the 
mine  must  have  been  intended  to  be  worked  as  mines  were  generally 
worked,  that  is  in  a  reasonable  manner.]  The  decision  in  Harris  v. 
Ryding,  5  M.  4  W.  60,t  proceeded  on  a  ground  which  would  have 
supported  Hilton  v.  Earl  Granville.  *[Blackbubn,  J. — ^It  may  [■♦acq 
be  that  though  the  parties  may  legally  have  made  such  a  com-  ^ 
pact  it  would  not  be  reasonable  to  presume  that  they  had  done  so. 
Cockburn,  C.  J. — Where  a  reservation  in  a  grant  is  rejected  by  the 
Court,  it  is  rejected,  not  because  it  is  unreasonable,  bu^t  because  it  ia 
inconsistent  with  the  grant.]     In  The  Marquis  of  Salisbury  t;.  Glad- 

(a)  Affirmed  in  Bzeh.  Ch.  8  B.  A  B.  128  (B.  G.  L.  R.  vol.  92);  and  in  D.  P.  8  H.  L.  848. 
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stone,  in  error,  6  H.  &  N.  123, t(a)  a  custom  in  a  manor  that  the  copy- 
holders of  inheritance  might,  without  license  from  the  lord,  break  the 
surface  and  dig  and  get  clay  without  limit  from  their  copyhold  tene- 
ments for  the  purpose  of  making  bricks  to  be  sold  by  them  off  the 
manor,  was  held  good  in  law.  The  Enclosure  Act  does  not  lesseu 
the  rights  which  the  lord  had :  and  it  reserves  those  rights,  though 
it  may  be  that  it  could  not  have  created  them.  The  section  which 
provides  for  compensation  shows  that  it  is  to  be  for  damage  in  working 
the  minerals,  and  not  for  damage  in  the  superficial  working. 

As  to  the  4th  and  5th  pleas,  assuming  that  the  prescription,  as 
averred  in  the  3d  plea,  is  good,  the  only  question  is  whether  those 
pleas  are  good  under  stat.  2  &  3  W.  4,  c.  71,  for  shortening  the  period 
of  prescription.  The  words  "  of  another"  are  not  in  the  second  section. 
[OocKBURN,  C.  J. — The  custom  is  pleaded  in  alieno  solo :  the  party 
against  whom  it  is  set  up  could  only  resist  the  working  when  in 
his  soil.  It  is  very  clear  that  Lord  Tenterden's  Act  does  not  apply 
except  to  the  case  of  working  in  the  land  of  a  person  who  was  in  a 
position  to  resist  it  and  submitted  to  it.  Wightman,  J. — If  the  cus- 
tom is  bad  it  cannot  be  better  when  pleaded  under  Lord  Tenterden's 
Act.]  The  pleas  in  substance  allege  that  the  lord  exercised  his  right 
under  the  locus  in  quo, — the  custom  set  up  is  to  work  all  the  mines 
♦9541  ^^^^^^  ^^^  *manor,  whereas  the  locus  in  quo  is  the  surface  over 
J  part  of  it.  [Blackburn,  J. — The  custom  is  not  pleaded  to 
work  in  that  particular  part  of  the  manor  in  which  the  plaintiff  owns 
the  surface.]  Is  it  not  included  ?  [Wig-htman,  J. — ^That  should  be 
averred  with  certainty  in  order  to  bring  the  case  within  the  Act.] 
Manisty,  in  reply.  Cur.  adv,  vuU, 

CocKBUBN,  C.  J.  (Jan.  30th),  delivered  the  judgment  of  the  Court, 
In  this  case,  which  was  argued  before  my  brothers  Wightman  and 
Blackburn  and  myself,  on  the  argument  on  the  demurrer  to  the  j^ea 
it  was  admitted  that,  if  Hilton  v.  Lord  Granville,  5  Q.  B.  701  (E.  C. 
L.  R.  vol.  48),  was  to  be  considered  as  law,  the  present  case  was  within 
the  decision  in  that  case,  and,  so  far  as  this  Court  was  concerned,  must 
be  governed  by  it.  But  it  was  insisted,  on  the  part  of  the  defendants, 
that  the  case  of  Hilton  v.  Lord  Granville  had  been  so  much  impugned 
and  shaken  by  subsequent  cases  that  it  must  be  considered  as  virtually 
overruled ;  at  all  events  sufficiently  so  to  call  upon  the  Court  to  review 
the  decision  in  that  case,  and,  upon  the  arguments  urged  against  its 
validity,  now  to  overrule  it. 

There  can  be  no  doubt  that  to  some  extent  the  authority  of  Hilton 
V.  Lord  Granville  has  been  shaken,  inasmuch  as  a  position  assumed 
in  the  reasoning  of  the  Court  as  one  of  the  grounds  of  its  decision 
has  since  been  distinctly  overruled  in  the  House  of  Lords  in  the  case 
of  Rowbotham  v.  Wilson,  8  H.  L.  848,  in  which  the  question  presented 
*9551  ^^^^^  ^^^  adjudication.  And  it  cannot  be  denied  *that  the  deci- 
-'  sion  itself  has  not  met  with  the  universal  approval  of  the  pro- 
fession ;  and  that  it  mav  be  desirable  that  the  validity  of  that  decision 
should  be  brought  under  the  consideration  of  a  Court  of  error.  At 
the  same  time  it  is  equally  clear  that,  though  the  reasoning  of  this 
Court  in  Hilton  v.  Lord  Granville,  5  Q.  B.  701  (E.  C.  L.  R.  vol.  48X 
has  been  impugned,  the  decision  in  that  case  has  not  been  overruled 

(a)  Aflimed  in  D.  P.  8  Jar.  K.  S.  m> 
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And,  the  judgment  having  been  a  considered  judgment  of  the  Court, 
and  standing  unreversed,  we  do  not  feel  ourselves  at  liberty  to  consider 
ourselves  as  otherwise  than  bound  by  it.  We  must  therefore,  but 
without  expressing  any  opinion  one  way  or  the  other  as  to  the  pro- 
priety of  the  decision  in  question,  give  judgment  on  the  3d  plea  for 
the  plaintiff,  leaving  the  defendants  to  take  the  case  into  error  if  they 
shall  be  so  advised. 

The  question  arising  on  the  4th  and  5th  pleas  was  disposed  of 
during  the  argument.  We  then  intimated  our  opinion  that  those 
pleas  were  bad,  inasmuch  as  they  did  not  show  any  acts  done  on  the 
plaintiff's  land ;  and  acts  done  on  the  land  of  another,  though  done 
as  of  right  for  twenty  or  forty  years,  could  not  in  our  judgment  affect 
the  plaintiff's  right.  On  these  pleas  also,  therefore,  there  will  be 
judgment  for  the  plaintiff.  Judgment  for  the  plaintiff. 


.*CARR  and  Another  v.  The  Corporation  of  the  ROYAL  r«Qfr/» 
EXCHANGE  Assurance  Company.     Jan.  31.  L  ^^^ 

5  <l&  6  Viei,  e.  97. — Pleading  general  issue. — Nm  inf regit  conveniionem. — Royal  Ex- 
change Assurance  Association. — 11  &.  1,*  c.  30,  s.  43. 

1.  Stat  b  A  t  Viet.  e.  97,  s.  3;  which  repeals  so  much  of  any  olaase  in  any  Aot  oommonly 
tailed  public  local  and  personal,  or  local  and  personal,  or  in  any  Act  of  a  local  and  personal 
nature,  whereby  parties  are  entitled  to  plead  .the  general  issue  only  and  to  give  any  special 
matter  in  eridenee,  is  by  its  preamble  confined  to  actions  ''  for  any  matter  done  in  pursuance 
of  or  under  the  authority  of  the  said  Acts;"  and  therefore  does  not  repeal  stat.  11  G.  1,  c.  30, 
•.  43,  by  which  The  Royal  Exchange  Assurance,  and  The  London  Assurance  Corporations  are 
enabled,  in  all  actions  of  covenant  against  them  upon  any  policy,  to  plead  generally  that  they 
have  not  broken  the  covenants  in  such  policy,  Ac. 

2.  Quart,  whether  stat.  11  G.  1,  o.  80,  s.  43,  is  an  Act  of  a  local  and  personal  nature,  within 
•Ui5  A6Viot.c.  97? 

The  first  count  of  the  declaration  was  for  breach  of  covenants  in 
the  usual  form,  upon  a  policy  of  insurance,  under  the  common  seal 
of  the  defendants,  dated  the  5th  December,  1867,  upon  the  ship  Dos 
Hermanos  and  a  cargo  of  guano  on  a  voyage  from  Monte  Video  and 
any  ports  in  the  river  Plate,  to  any  ports  in  the  United  Kingdom, 
alleging  a  constructive  total  loss  by  perils  insured  against.  There 
were  also  the  common  money  counts.  The  defendants  pleaded,  as  to 
the  first  count,  that  they  had  not  broken  their  covenants,  and  as  to 
the  residue  of  the  declaration,  payment  into  Court  of  262Z.  lOs. 

In  this  Term  (Jan.  23d), 

Dudley  Gamphell  moved  for  a  rule  calling  upon  the  defendants  to 
show  cause  why  the  plea  to  the  first  count  of  the  declaration  should 
not  be  struck  out  or  amended. — Stat.  11  G.  1,  c.  80,  which,  by  sect. 
23,  givea  the  *defendants  the  right  to  plead  that  they  had  not  r^qc^ 
broken  their  covenants,  is  a  local  and  personal  Act,  or  of  a  *- 
local  and  personal  nature,  within  stat.  5  &  6  Vict.  c.  97,  and  therefore 
is  repealed  by  sect.  3  of  that  statute.  The  preamble  of  stat.  11  G.  1, 
c.  30,  s.  43,  states  the  reasons  for  which  the  privilege  of  pleading  the 
general  issue  was  granted  to  The  Royal  Exchange  Assurance  and  The 
London  Assurance  Corporations ;  namely,  that  under  the  system  of 
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pleading  then  in  practice  in  an  action  of  covenant,  though  a  part  only 
of  the  sum  mentioned  in  the  policy  was  due,  the  jury  were  obliged  to 
give  the  whole  sum,  irrespective  of  the  merits.  An  Act  may  be  of 
a  local  and  personal  nature,  although  it  is  printed  among  the  public 
statutes,  and  has  a  clause  making  it  a  public  Act,  and  although  it 
contains  some  clauses  affecting  all  the  Queen's  subjects :  Cock  v.  Gent, 
12  M.  &  W.  234  ;t  Richards  v.  Easto,  15  M.  &  W.  244  ;t^  Moore  v. 
Shepherd,  10  Exch.  424.t  The  practice  in  printing  Acts  of  Parlia- 
ment to  separate  public  local  and  personal  from  public  Acts  com- 
menced long  subsequent  to  the  11  G.  1.  [Crompton,  J. — This  is  not 
a  plea  of  the  general  issue.  Stat.  11  G.  1,  c.  30,  s.  43,  does  not  give 
leave  to  plead  the  general  issue  within  stat.  5  &  6  Vict.  c.  97 :  it  gives 
a  special  plea  that  the  defendants  owed  nothing  if  sued  in  debt»  and 
had  not  broken  their  covenants  if  sued  in  covenant.  Cookburn,  C. 
J. — It  intended  to  give  the  defendants  the  benefit  which  generally 
accrues  to  parties  from  pleading  the  general  issue,  so  that  it  would  be 
within  the  mischief  of  stat.  5  &  6  Vict.  c.  97 ;  and  the^  only  question 
is  whether  it  is  within  its  provisions.]  Rule  nisi. 

♦9581        *Bovill  (with  him  Watkin  Williams)  showed  cause. — ^In  the 

^  many  actions  which  have  been  brought  against  this  Company 
since  the  passing  of  stat.  5  &  6  Vict.  c.  97,  this  is  the  first  occasion 
on  which  the  right  to  plead  this  plea,  under  stat.  11  G.  1,  c.  80,  s.  43, 
has  been  disputed.  First.  Stat.  11  G.  1,  c.  30,  is  not  a  local  and  per- 
sonal Act,  nor  an  Act  of  a  local  and  personsj  nature,  within  stat.  5 
&  6  Vict.  c.  97.  The  preamble  of  stat.  5  &  6  Vict,  c  97,  is:  "Whereas 
divers  Acts  of  Parliament,  public,. local,  and  personal,  contain  enact- 
ments or  provisions  relating  to  the  recovery  of  double,  treble,  or 
other  costs  in  certain  cases,  and  to  the  pleading  of  the  general  issue, 
and  the  giving  any  special  matter  in  evidence  at  any  trial  to  be  had 
for  any  matter  done  in  pursuance  of  or  under  the  authority  of  the 
said  Acts,  and  to  the  giving  of  notice  of  action  before  any  action 
shall  be  commenced :  And  whereas  it  is  expedient  that  the  law  should 
be  altered  in  such  respects."  That  Act  was  passed  with  reference  to 
railway  and  canal  Acts,  and  other  special  Acts  of  Parliament,  which 
gave  to  Companies  the  powers  of  pleading  the  general  issue,  so  that 
until  the  trial  it  was  not  known  what  defence  would  be  relied  on. 
But  the  present  case  is  not  contemplated  by  that  statute,  nor  within 
its  language.  The  defendants  are  one  of  the  two  corporations  for 
assurance  of  ships  created  by  Royal  Charter  in  pursuance  of  stat.  6 
G.  1,  c.  18;  and,  in  consideration  of  S00,000i.  paid  to  the  Crown, 
certain  privileges  were  conferred  upon  them  for  public  purposes,  and 
for  the  benefit  of  the  commercial  part  of  the  community.  Section  4 
enabled  persons  havmg  just  demands  upon  policies  of  assurance 
effected  with  the  Company  to  declare  in  a  general  form  '*that  the 
same  corporation  is  indebted  to  him,  or  them,  the  money  so  demanded, 
♦9591  *^^  have  not  paid  the  same  *according  to  this  Act."     And 

J  stat.  11  G.  1,  c.  80,  s.  43,  after  reciting  stat.  6  G.  1,  c.  18,  gives 
to  these  corporations  the  privilege  of  pleading  in  actions  of  deU 
"that  they  owe  nothing  to  the  plaintiff,"  and  in  actions  of  covenant 
*' that  they  have  not  broke  the  covenants  in  such  policy  contained,  or 
any  of  them."  The  effect  is  to  provide  a  simple  form  of  pleading  as 
between  these  corporations  and  persons  effecting  policies  with  them. 
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[OocKBUBN,  C.  J. — The  preamble  of  stat.  5  &  6  Vict.  c.  97,  speaks  of 
*'  any  trial  to  be  had  for  any  matter  done  in  pursuance  of  or  under 
the  authority  of  the  said  Acts :"  this  is  not  an  action  for  anything 
done  in  pursuance  of  the  Act  under  which  the  defendants  are  incor- 
porated,]    He  was  then  stopped. 

Dudley  Campbell,  in  support  of  the  rule. — The  preamble  of  stat.  5 
&  6  Vict.  c.  97,  cannot  restrain  the  words  of  the  enacting  part,  which 
are  very  large.  Sect.  9  enacts,  "  That  so  much  of  any  clause  or  pro- 
vision in  any  Act  or  Acts  commonly  called  public  local  and  personal, 
or  local  and  personal,  or  in  any  Act  or  Acts  of  a  local  and  personal 
nature,  whereby  any  party  or  parties  are  entitled  or  permitted  to 
plead  the  general  issue  only  and  to  give  any  special  matter  in  evidence 
without  specially  pleading  the  same,  shall  be  and  the  same  is  hereby 
repealed.''  [Cockburn,  C.  J. — The  question  is,  whether  the  pream- 
ble does  not  show  that  the  Legislature  intended  the  statute  to  apply 
to  clauses  by  which  the  privileges  therein  mentioned  were  given  by 
special  Acts  to  companies  in  actions  against  them  for  something  done 
under  those  Acts.  Stat.  11  G.  1,  c.  30,  s.  43,  does  not  give  the  de- 
fendants any  power  or  authority  until  the  *pleading  begins,  r^^aa 
Cbompton,  J. — ^If  the  defence  in  this  action  arose  under  the  *- 
special  Acts,  the  plaintiff  would  have  some  ground  for  his  applica- 
tion. WiGHTMAN,  J. — The  preamble  of  stat.  5  &  6  Vict.  c.  97,  is  the 
key  to  the  intention  of  the  Legislature.  The  defence  does  not  arise 
from  anything  done  by  the  defendants  in  pursuance  of  their  Acts.] 
There  is  no  decision  on  this  point :  the  cases  cited  being  on  the  ques- 
tion whether  a  statute  is  of  a  local  and  personal  nature  within  stat. 
5  &  6  Vict.  c.  97.  [Crompton,  J. — Those  cases  are  distinguishable ; 
but  in  each  of  them  the  action  was  for  something  done  in  pursuance 
of  the  special  Act.  Cockburn,  C.  J. — I  incline  to  think  that  11  G. 
1,  c.  30,  is  not  such  a  local  and  personal  Act  as  stat.  5  &  6  Vict.  c.  97 
contemplated;  but,  assuming  that  it  is,  the  latter  statute  does  not 
apply  to  this  case.]  The  authority  to  insure  is  under  stat.  11  G.  1,^ 
c.  30.  [Cockburn,  C.  J. — The  Company  could  have  granted  a  policy 
before  that  statute  and  without  it.] 

Per  Curiam.    (Cockburn,  C.  J.,  Wiohtman,  Crompton,  and  Mel- 
LOR,  Js.)  Bule  discharged. 


*The  QUEEN  v.  The  Overseers  of  the  Township  of  HUD-   r^^^. 
DEESFIELD.     Jan.  31.  I  ^^^ 

1  5<fe  16  Vict.  e.  81,  «.  32,  34,  Z^.—Countff-raU.-'Paruh  parUy  within  bonmgh,^ 

Police. 

Stat  15  k  16  VioL  o.  81,  88.  32,  34,  and  35,  which  provides  for  the  collection  of  the  oonntj- 
rate  in  parishes  sltaate  partly  within  boroughs  and  partly  without,  applies  only  to  boroughs 
"not  subject  to  contribute  to  the  oounty-rate;"  and  therefore,  where  a  parish  is  situate  partly 
within  a  borough  which  contributes  to  the  oounty-rate,  a  separate  rate  towards  the  expense  of 
the  county  police  cannot  be  made  upon  the  part  without  the  borough,  hough  the  part  within 
it  is  governed  by  a  local  Act,  under  which  police  constables  are  appointed  and  paid. 

Wblsby  had  obtained  a  rule,  on  behalf  of  the  Huddersfield  Im- 
provement Commissioners  in  the  West  Riding  of  Yorkshire,  calling 
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upon  the  overseers  of  the  poor  of  the  township  of  Huddersfield  to 
show  cause  why  a  mandamus  should  not  issue  commanding  them  to 
make  and  levy  a  special  rate  upon  that  part  of  the  township  which  is 
not  within  the  limits  of  The  Huddersfield  Improvement  Act,  1848. 
in  order  to  reimburse  themselves  the  sum  of  12L  168.  Id.  collected  by 
them  within  that  part  of  the  township  which  is  within  the  limits  of 
the  said  Act,  towards  the  district  police-rate  for  the  said  West  Riding, 
in  pursuance  of  a  call  made  by  the  guardians  of  the  Huddersfield 
Poor  Law  Union  on  the  29th  September,  1861. 

The  borough  or  town  of  Huddersfield  is  coextensive  with  the  town- 
ship. The  Huddersfield  Improvement  Act,  1848  (11  &  12  Vict.  c.  cxl.), 
only  extends  to  the  town  properly  so  called,  being  about  three- fourths 
of  the  township,  the  limits  of  the  Act  being  confined  (by  section  13) 
within  a  radius  of  1200  yards  from  the  market-place.  By  that  Act 
*9621  *^^  "^^^  T^ovm  Police  Clauses  *Act,  1847  (10  &  11  Vict.  c.  89), 
-'  incorporated  (by  section  10)  with  it,  certain  Commissioners  are 
empowered  to  appoint  a  superintendent  and  other  police  constables 
who  act  within  the  limits  of  the  local  Act,  and  to  pay  them  out  of  the 
Improvement  rate,  which  is  to  be  made  and  levied  for  that  and  other 
purposes  in  that  part  of  the  township  within  the  limits  of  the  Act 
Accordingly,  since  the  passing  of  the  Act,  the  Commissioners  have 
appointed  such  constables.  The  township  of  Huddersfield  separately 
maintains  its  own  poor,  and  is  within  the  Huddersfield  Poor  Law 
Union ;  and  since  1847,  when  county  police  constables  were  appointed, 
the  guardians  of  the  union,  on  the  receipt  of  a  precept  from  the  West 
Riding  Quarter  Sessions  to  levy  a  county-rate,  including  the  district 
police-rate,  have  made  calls  upon  the  overseers  of  the  township  of 
Huddersfield  for  the  whole  amount  to  be  levied  on  the  township ;  and 
the  overseers  have  paid  the  calls  out  of  the  poor-rates  collected  by  them 
from  the  whole  township.  The  overseers  refused  to  levy  a  special 
rate  upon  that*  portion  of  the  township  which  is  without  the  limits 
of  the  local  Act,  on  the  ground  that  they  had  no  power  by  law  to  do 
so ;  and,  consequently,  the  persons'  residing  within  the  limits  of  the 
local  Act  pay  not  only  their  own  constables,  but  also  contribute 
towards  the  payment  of  the  county  constables  who  do  not  act  within 
the  limits  of  the  borough. 

The  following  sections  of  stat.  15  &  16  Vict.  c.  81,  are  material. 

Sect.  32.  ''  That  where  any  parish  or  place  separately  maintaining 
its  own  poor  shall  be  divided,  so.that  a  part  is  comprised  in  a  borough 
not  subject  to  contribute  to  the  county-rate,  while  the  part  out  of  the 
*9fl31  ^o^^^g^  is  *liable  to  contribute  thereto,  and  any  county-rate 
-'  shall  be  assessable  upon  the  part  of  the  parish  or  place  which 
is  comprised  within  the  county  and  excluded  from  the  borough,  the 
overseers  of  such  parish  or  place  shall,  on  receipt  of  any  precept  or 
other  lawful  demand  from  the  justices  of  the  county,  or  other  due 
authority  in  that  behalf,  demanding  the  payment  of  any  sum  of  money 
as 'the  contribution  of  the  part  of  such  parish  or  place  out  of  the 
borough  towards  any  such  rate  as  aforesaia,  with  all  convenient  speed 
assess  the  sum  so  required  upon  the  persons  liable  within  such  part 
of  the  parish  or  place  to  pay  the  poor-rate  therein,  by  means  of  a 
separate  rate,  to  be  made,  allowed,  and  published  in  like  manner  as 
the  poor-rate,  and  either  by  themselves  or  by  the  collector  of  poor- 


Digitized  by 


Google 


1  BEST  k  SMITH.    Q.  B. 


Tates  for  the  time  being  appointed  for  the  said  parish  or  place  shall 
collect  the  same  separately  or  with  the  poor-rate  payable  by  the  parties 
assessed  thereto,  and  for  the  purposes  x)f  assessing  and  collecting  the 
same  sh^ll  have  all  such  powers,  authorities,  privileges,  protections, 
and  incidents  as  belong  to  them  in  the  assessing  and  collection  of  the 
poor-rate ;  and  all  provisions  of  the  law  for  enforcing  the  collection 
of  the  poor-rate,  and  recovering  the  costs  of  the  proceedings  therein, 
shall  be  applicable  to  the  collection  of  the  rate  or  rates  herein  last 
above  mentioned  and  provided  for." 

Section  34.  "  That  where  a  precept  shall  be  issued  to  the  guardians 
of  the  union  comprising  any  such  parish  or  place,  under  the  provisions 
in  that  respect  hereinbefore  contained,  and  such  precept  shall  contain 
a  sum  to  be  assessed  and  charged  in  respect  of  any  such  rate  as  is 
herein  provided  for  upon  a  part  of  such  parish  or  place  as  aforesaid, 
the  said  guardians  may  require  the  overseers  *of  such  parish  r^goA 
or  place  to  pay  to  their  treasurer  a  sum  of  money  sufficient  to  ^ 
enable  the  said  guardians  to  pay  the  sum  so  assessed,  with  the  other 
sums  mentioned  in  the  said  precept,  to  the  treasurer  of  the  county  or 
other  person  lawfully  authorized  to  receive  it ;  and  the  said  overseers 
shall  pay  the  amount  out  of  any  moneys  in  their  possession  belonging 
to  the  parish  or  place,  or  to  the  part  of  such  parish  or  place  respec- 
tively, and  reimburse  themselves,  if  necessary,  by  a  rate,  to  be  levied 
as  hereinbefore  described,  upon  the  persons  liable  thereto,  or,  if  they 
have  no  such  moneys,  shall  forthwith  proceed  to  levy  and  collect  the 
requisite  amount  by  such  rate,  and  pay  the  same  over  to  the  treasurer 
of  the  said  guardians :  Provided  nevertheless,  that  if  such  overseers 
make  default  and  do  not  make  the  requisite  payment  within  the  ap- 
pointed time,  they  shall  be  subject  to  be  proceeded  against  in  like 
manner  as  the  overseers  of  a  parish  wholly  situated  within  the  county 
are  subjected  to  under  the  provisions  of  this  Act. 

Section  85.  "  That  where  the  amount  required  in  respect  of  any 
such  county- rate  from  any  part  of  such  parish  or  place  as  last  afore- 
said shall,  in  the  judgment  of  such  6verseers,  be  so  small  as  to  render 
the  levying  and  collecting  of  a  separate  rate  for  it  inconvenient,  the 
overseers  may  postpone  the  reimbursement  of  themselves  for  any 
such  advance  as  aforesaid,  and  they  or  their  successors  may  after- 
wards, on  the  recurrence  of  the  next  precept  or  other  lawful  demand, 
or  of  that  next  but  one,  levy  and  collect  such  a  rate  as  aforesaid  to 
raise  the  whole  amount  so  previously  advanced  and  unsatisfied  out 
of  the  poor-rates  of  the  parisn.  as  well  as  the  amount  required  by  the 
then  precept  or  demand,  and  shall  apply  the  sum  so  collected  in  reim- 
bursement of  the  previous  *pavments,  and  the  satisfaction  of  r*qgc 
such  precept  or  demand,  and  shall  apply  the  balance,  if  any,  ^ 
towards  the  discharge  of  the  next  precept  or  demand." 

Hellish  showed  cause. — Stat.  3  4;  4  Vict.  c.  88,  s.  3,  repealed  so 
much  of  stat.  2  &  3  Vict.  c.  93,  as  directed  the  expenses  of  the  county 
police  to  be  paid  out  of  the  county-rate,  and  enacted  that  those  ex- 
penses should  be  defrayed  by  a  police-rate  to  be  made  by  the  justices 
in  Quarter  Sessions:  and,  by  sect.  5,  "every  police-rate  which  the 
justices  shall  have  made  as  aforesaid  shall  be  collected  in  their  county 
from  the  persons  who  are  liable  to  contribute  thereunto  with  and  as 
part  of  the  county-rate."     Stat.  3  &  4  Vict.  c.  88,  only  alters  the 
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macliiiiery  for  collecting  the  police-rate ;  it  still  remains  part  of  the 
county-rate.  Huddersfield  is  not  a  borough  within  sect.  82  of  stat. 
15  &  16  Vict.  c.  81.  First,  it  is  not  a  municipal  or  corporate  borough, 
but  under  its  local  Act  has  a  board  of  commissioners,  who  are  em- 
powered to  appoint  police  constables,  and  to  watch  the  town*  There 
is  no  power  to  do  away  with  the  provisions  of  the  local  Act  without 
the  consent  of  the  Secretary  of  State.  Secondly,  it  is  subject  to  con- 
tribute to  the  county-rate.  Sect.  S2  refers  to  those  boroughs  which, 
haying  obtained  a  grant  of  a  separate  Court  of  Quarter  Sessions,  are 
discharged  from  contributing  to  the  county-rate  by  stat.  5  &  6  W.  4, 
c  76,  s.  112. 

Webby,  in  support  of  the  rule. — Huddersfield  is  a  "borough' 
within  stat.  15  k  16  Vict.  o.  81,  s.  82.  In  Tomlin's  Law  Dictionary 
there  is  the  following  description  of  a  borough :  it  ''  signifies  a  corpo- 
rate town,  which  is  not  a  city ;  and  also  such  a  town  or  place  as  sends 

*9661   *^^^g^^B  ^  Parliament But  sometimes  it  is  used  for 

J  villa  insignior,  or  a  country  town  of  more  than  ordinary  note, 
not  walled."  [Wiohtman,  J.— In  1  Bl.  Com.  114,  it  is  said,  "a 
borough  is  now  understood  to  be  a  town,  either  corporate  or  not,  that 
sendeth  burgesses  to  Parliament."  Cbompton,  J. — ^Though  sect.  32 
may  include  any  borough,  parliamentary  or  otherwise,  Huddersfidd 
cannot  possibly  be  within  the  section,  because  it  does  contribute  to 
the  county-rate.  Cookbubk,  C.  J. — This  is  casus  omissus  arising 
from  the  manner  in  which  one  amending  Act  is  heaped  upon  another. 
WiQHTMAN,  J, — There  is  no  remedy  but  by  obtaining  an  Act  of 
Parliament.] 

Per  Curiam.— {OocKBUBN,  C.  J.,  Wighthan,   Cbompton,   and 
Mellob,  Js.)  Bule  discharged. 
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IN  THE  HOUSE  OF  LOBDS. 

OLEBK  V.  The  QUEEN.    May  18.(o) 

The  Court  of  Q.  B.  bu  an  inherent  power  to  ohange  the  renae  in  the  trlil  of  a  quo  warranto 
information,  and  eren  in  a  trial  for  morderi  on  a  suggestion  that  it  will  be  more  oonveniently 
tried  elsewhere  than  in  the  original  renne. 

This  was  a  writ  of  error  upon  a  judgment  of  the  Exchequer  Cham- 
ber, affirming  a  judgment  of  the  Queen's  Bench  in  favour  of  the  pro- 
secutor of  an  information  in  the  nature  of  a  quo  warranto. 

Liverpool. — Be  it  remembered  that  Charles  Francis  Eobinson,  Esq., 
coroner  and  attorney  of  our  Sovereign  Lady  the  Queen,  &c.,  at  the 
relation  of  Thomas  Bigby,  of  the  borough  of  Liverpool,  wine  and 
spirit  merchant,  according  to  the  form  of  the  statute  in  such  cases 
made  and  provided,  brought  into  the  Court  of  our  said  Lady  the 
Queen  before  the  Queen  herself,  then  here,  a  certain  information  in 
the  nature  of  a  quo  warranto  against  John  Clerk,  late  of  the  borough 
of  Liverpool  aforesaid,  merchant,  which  said  information  follows  in 
these  words,  that  is  to  say.  In  the  Queen's  Bench  of  Hilary  Term  in 
the  twenty-second  year  of  Queen  Victoria.  Liverpool. — Be  it  remem- 
bered that  Charles  Francis  Robinson,  Esq.,  &c.,  at  the  relation  of  Tho- 
mas Rigby,  of  the  borough  of  Liverpool,  &c.,  gives  the  said  Court 
here  to  understand  and  be  informed,  that  the  borough  of  Liverpool 
is  one  of  the  boroughs  named  in  the  schedule  (A)  annexed  to  the  Act 
of  Parliament  made  and  passed  in  the  sixth  year  of  the  reign  of  King 
William  the  Fourth,  intituled  "  An  Act  to  provide  for  the  Regulation 
of  Municipal  Corporations  in  England  ana  Wales,"  and  that  within 
the  said  borough,  according  to  the  provisions  of  the  said  Act,  there 
are  and  of  right  ought  to  be  divers,  to  wit,  sixteen  wards  of  the  said 
borough,  one  whereof  is  called  and  known  as  No.  4  or  Saint  Paul's 

(a)  5  Law  ^Hmes,  N.  S.  66;  31  Law  Joomal,  Q.  B.  176. 

(967) 
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Ward,  and  that  within  the  said  borough,  according  to  the  provisions 
of  the  said  Act,  there  are  and  of  right  ought  to  be  divers,  to  wit, 
forty-eight  councillors  of  the  said  borough,  that  is  to  say  three  coun- 
cillors of  and  for  each  of  the  said  sixteen  wards  of  the  said  borough, 
to  be  elected  in  the  manner  in  the  said  Act  specified,  and  that  the 
place  and  ofiice  of  a  councillor  of  the  said  borough  is  a  public  office 
of  great  trust  and  pre-eminence  within  the  said  borough,  touching 
the  rule  and  government  of  the  same  (that  is  to  say),  at  the  borough 
of  Liverpool  aforesaid  in  the  county  of  Lancaster,  and  that  John 
Clerk,  late  of  the  said  borough  of  Liverpool,  merchant,  heretofore,  to 
wit,  on  the  1st  November,  1858,  at  the  borough  of  Liverpool  afore- 
said, in  the  county  aforesaid,  did  use  and  exercise,  and  from  thence 
continually  afterwards  to  the  time  of  exhibiting  this  information  hath 
there  used  and  exercised,  without  any  legal  warrant,  royal  grant,  or 
right  whatsoever,  the  office  of  a  councillor  of  and  for  the  said  ward, 
called  No.  4,  or  St.  Paul's  Ward,  in  the  said  borough,  and  for  and 
during  all  the  term  aforesaid  hath  there  claimed,  and  still  doth  there 
claim  to  be  a  councillor  of  and  for  the  said  ward,  and  to  have,  use, 
and  enjoy  all  the  liberties,  privileges,  and  franchises  to  the  office  of  a 
councillor  of  and  for  the  said  ward  belonging  and  appertaining,  which 
said  office,  liberties,  privileges,  and  franchises  he  the  said  John  Clerk 
for  and  during  all  the  time  aforesaid  upon  our  said  Lady  the  Queen, 
without  any  legal  warrant,  royal  grant,  or  right  whatsoever,  hath 
usurped  and  still  doth  usurp,  that  is  to  say,  at  the  borough  of  Liver- 
pool aforesaid,  in  the  county  aforesaid,  in  contempt  of  our  said  Lady 
the  Queen,  to  the  great  damage  and  prejudice  of  her  royal  preroga- 
tive and  against  her  crown  and  dignity :  whereupon  the  said  coroner 
and  attorney  of  our  said  Lady  the  Queen,  for  our  said  Lady  the  Queen, 
prayeth  the  consideration  of  the  said  Court  here  in  the  premises,  and 
that  due  process  of  law  may  be  awarded  against  him  the  said  John 
Clerk  to  make  him  answer  to  our  said  Lady  the  Queen,  and  show  by 
what  authority  he  claims  to  have,  use,  and  enjoy  the  office,  liberties, 
privileges,  and  franchises  aforesaid. 

Plea. — That  under  colour  of  the  premises  contained  in  the  said  in- 
formation he  is  greatly  troubled  and  vexed,  and  that  by  no  means 
justly,  because  protesting  that  the  said  information  and  matters 
therein  contained  are  not  sufficient  in  law,  and  that  he  need  not  nor 
is  obliged  by  law  to  give  any  answer  thereto,  yet  for  plea  in  this  be- 
half the  said  John  Clerk  says,  that  he  did  not  use  or  exercise  the  said 
office  of  a  councillor  of  and  for  the  said  ward,  nor  claim  to  be  a  coun- 
cillor of  and  for  the  said  ward,  nor  to  have,  use,  or  enjoy  the 
liberties,  privileges,  and  franchises  of  the  said  office  of  a  councillor 
of  the  said  ward  belonging  or  appertaining  or  any  part  thereof  in 
manner  and  form  as  by  the  said  information  is  above  laid  to  his 
charge,  and  of  this  he  puts  himself  upon  the  country,  &c. 

Issue  thereon. 

And  now,  on  the  2d  March,  1859,  it  is  suggested  and  manifestly 
appears  to  the  Court  here,  that  the  trial  of  the  said  issue  above  joinea 
between  the  said  coroner  and  attorney  and  the  said  John  Clerk  may 
be  more  conveniently  had  in  the  county  of  Middlesex  than  in  the 
county  of  Lancaster.  Therefore,  according  to  the  statute  in  such 
case  made  and  provided,  let  a  jury  of  the  said  county  of  Middlesex 
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ooine,  Ac.  The  record  then  set  out  a  verdict  of  guilty,  and  the  judg- 
ment of  the  Court  of  Queen's  Bench  therein: 

A  writ  of  error  having  been  brought  to  the  Exchequer  Chamber, 
the  judgment  was  affirmed,  whereupon  a  writ  of  error  was  brought 
to  the  House  of  Lords. 

The  assignment  of  errors  was  as  follows : — That  it  appears  by  the 
said  record  that  the  issue  joined  in  the  said  inforiyiation  was  tried  in 
and  by  a  jury  of  the  county  of  Middlesex,  and  not  in  or  by  a 
jury  of  the  county  or  place  where  the  venue  in  the  said  information 
is  laid,  wherefore  in  this  there  is  manifest  error ;  and  there  is  also 
error  in  this,  that  there  is  no  statute  or  law  to  warrant  a  trial  of  the 
said  issue  by  a  jury  of  the  county  of  Middlesex  upon  a  suggestion 
that  the  trial  thereof  might  be  more  conveniently  had  in  that  county 
than  in  the  county  of  Lancaster,  wherefore  in  this  there  is  manifest 
error ;  and  also  there  is  error  in  this,  that  the  judgment  aforesaid  of 
the  said  Court  of  our  Lady  the  Queen  before  the  Queen  herself  by 
the  record  aforesaid  appears  to  have  been  given  for  our  Lady  the 
Queen  against  the  said  John  Clerk,  whereas  by  the  law  of  the  land 
the  said  judgment  ought  to  have  been  given  for  the  said  John  Clerk 
against  our  said  Lady  the  Queen,  therefore  in  this  there  is  manifest 
error ;  and  also  there  is  error  in  this,  that  the  judgment  aforesaid  was 
affirmed  in  the  Court  of  Exchequer  Chamber  of  our  said  Lady  the 
Queen,  whereas  by  the  law  of  the  land  the  said  judgment  ought  to 
have  been  reversed,. therefore  in  that  there  is  manifest  error:  And 
the  said  John  Clerk  prays,  that  the  judgment  and  affirmance  thereof 
aforesaid,  for  the  errors  aforesaid  and  for  other  errors  in  the  said 
record  and  proceedings  being,  may  be  reversed,  annulled,  and  alto- 
gether holden  for  nought,  and  that  he  may  be  restored  to  all  things 
which  he  hath  lost  by  occasion  of  the  said  judgment  and  the  said 
affirmance  thereof. 

BreU,  Q.  C,  for  the  plaintiff  in  error,  contended  that  there  was  no 
power  in  the  Court  below  to  change  the  venue  on  a  mere  suggestion 
of  greater  convenience  attending  the  trial  in  Middlesex.  [Lord 
Chancellor  Campbell. — Then  you  must  contend  that  the  triaj  was 
utterly  bad.  It  is  too  late  to  insist  in  such  a  ground  of  contention. 
Bven  in  the  case  of  murder  the  venue  has  been  changed  in  the  same 
way  again  and  again.  The  Court  of  Queen's  Bench  does  this  by  its 
own  inherent  power.    It  is  vain  for  you  to  go  on  arguing  this  case.] 

Milwardj  for  the  defendant  in  error,  was  not  called  upon. 

Lords  Cranworth,  Wsnslstdalb,  and  Chelmsfobd  concurred. 

Per  Curiam, —  Judgment  for  the  defendant  in  error. 
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BACKHOUSE  v.  BONOMI.    June  27.(o) 

A,  ifl  the  owner  of  a  house,  and  B.  is  the  owner  of  a  mine  under  it,  and  in  working  the  mine 
leaves  insnffioient  support  to  the  house.  The  house  is  not  damaged  until  some  time  aJler  the 
workings  have  ceased : 

Held  (affirming  the  judgment  of  the  Bz.  Ch.),  that  A.  oan  hring  an  aetioa  at  way  Umm  within 
six  years  after  the  mischief  happened,  and  is  hot  bound  to  bring  it  within  six  yean  afier  the 
work  was  done  which  originally  led  to  the  mischief. 

Ebbok  on  a  judgment  of  the  Exohequer  Ohamber,  E.  B.  &  E. 

The  plainti£&  in  the  case  complained  of  damage  done  to  houses  and 
buildings  in  the  occapation  of  a  person  who  held  them  as  their  tenant, 
by  the  improper  working  of  coal-mines  near  to  such  houses  and  build- 
ings  without  leaving  any  proper  support  to  their  workings. 

The  plaintiffs,  in  their  aeclaration,  after  statins  that  me  reversion 
of  the  premises  belonged  to  them,  alleged  that  Aiey  were  entitled  to 
have  the  messuages  and  buildings  supported  by  the  mines,  earth  and 
soil  under -ground,  contiguous  and  near  to  and  under  them. 

The  defendant  pleaded  not  guilty,  and  two  traverses  upon  which 
no  question  was  made;  and  fourthly,  that  the  plaintiff  were  not 
entitled  to  have  their  messuages  and  buildings  supported  by  the 
mines,  ftc,  as  alleged ;  and  fifthly,  the  Statute  of  Limitations, 

It  appeared  by  the  award  of  the  arbitrator,  to  whom  the  case  was 
referred  to  find  the  facts,  that  the  plaintiiBb  were  the  owners  of  the 
surface  upon  which  the  buildings  had  been  erected  more  than  forty 
years  before  the  injuries  complained  of,  but  that  the  mines  aod 
minerals  under  the  plaintiff's  land  and  buildings  belonged  to  other 
persons  under  whom  the  defendant  claimed.  The  defendant  and 
others  with  whom  he  was  associated  worked  at  the  coal  under  the 
plaintiff's  land  and  also  under  the  adjoining  lands ;  and  in  the  year 
1848  they  purchased  and  worked  the  coal  under  the  land  of  Daniel 
Simpson,  and  in  1849  removed  the  pillars  which  had  been  left  in  that 
land,  and  in  1860  the  roof  and  superincumbent  soil  fell  in  uid  formed 
what  is  called  a  thrust.  Simpson's  land,  where  the  roof  fell  in,  is  280 
yards  from  the  plaintiff'  premises.  The  previous  workings  of  the 
defendant  had  caused  no  damage  whatever  to  the  plaintiff'  premises, 
but  the  effect  of  the  thrust  occasioned  by  the  defendant's  removal  of 
the  pillars  in  Simpson's  land  in  1849  was  gradually  to  dislocate  and 
throw  down  the  pillars  in  the  neighbouring  workings,  until  in  1854 
the  plaintiff'  lana  and  houses  were  izijuriously  affected  by  the  subsi- 
dence of  the  surface. 

Under  these  circumstances  the  question  was,  from  what  period  the 
statute  should  run — ^whether  from  the  accruings  of  the  oamage  in 
1854  or  from  the  more  remote  cause  in  1849;  the  arbitrator  having 
found  that  the  "thrust"  then  caused  by  the  defendant's  taking  away 
the  pillars  under  Simpson's  land  was  the  sole  cause  of  the  damage  to 
the  plaintiff's  premises. 

The  Court  of  Queen's  Bench  differed  in  opinion,  Wightman,  J., 
being  in  favour  of  the  plaintiff,  and  Lord  Campbell,  C.  J.,  Erie  and 
Coleridge,  for  the  defenaant. 

The  Exchequer  Chamber  unanimously  reversed  the  judgment  of 
the  Queen's  Bench. 

(a)  7  Law  Timee,  N.  S.  764 ;  7  Jurist,  N.  S.  809. 
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Sir  F.  Kellvy  Q.  C,  Bovill  Q.  C,  and  Phipstm,  for  the  plaintiff  in 
error,  contended  that  the  canse  of  action  arose  when  the  defendant 
removed  the  coal  in  his  own  land,  which  formed  part  of  the  necessary 
support  of  the  plaintiff's  soil,  and  that  no  new  cause  of  action  arose 
from  the  actual  damage  which  subsequently  occurred  from  such 
removal ;  that  the  right  of  the  plaintiffs  below  was  to  have  their  soil 
and  the  buildings  upon  it  supported  by  the  contiguous  land  and  strata 
of  coal  of  the  defendant  below,  and  the  interference  with  that  right 
was  the  cause  of  action  of  the  plaintiff  below.  In  an  action  at  law 
brought  for  such  interference,  the  plaintiffia  below  would  have  been 
entitled  to  recover  without  proof  of  any  actual  damage,  if  they 
established  that  they  had  a  right  to  have  their  land  and  houses  sup- 

•  ported  by  the  land  and  strata  of  coal  of  the  defendant  below,  and  such 
right  had  been  injured  by  the  removal  of  such  land  and  strata,  and 
they  would  have  been  entitled  to  recover  prospective  damages  for 
any  loss  which  they  could  have  shown  would  arise,  or  might  reason- 
ably be  expected  to  arise,  from  such  injury :  Nicklin  v,  Williams,  10 
Exch.  267;  Mellor  v,  Speckman,  1  Saund.  846;  Feller  v.  Beal,  1  Ld. 
Raym.  330 ;  Humphries  v.  Brogden,  12  Q.  B.  744 ;  Roberts  v.  Read, 
16  East  215. 

Mdnisty,  Q,  C,  and  Davison,  for  the  defendant  in  error. 

The  Lord  Chancellor  (Wbstbury). — ^My  Lords,  this  case  has 
been  rendered  of  great  importance  by  reason  of  a  difference  of 
opinion  which  existed  between  the  majority  of  the  learned  Judges  in 
the  Court  of  Queen's  Bench,  and  the  Judges  sitting  in  the  Court  of 
Error,  the  Exchequer  Chamber.  Your  Lordships  have  therefore 
deemed  it  right  to  hear  the  case  at  length,  and  I  will  now  submit  to 
your  Lordships  the  following  question  as  fit  to  be  proposed  for  the 
opinion  of  the  learned  Judges  who  are  in  attendance  to-day,  namely: 
"  A.  B.  is  the  owner  of  a  house,  CD.  is  the  owner  of  a  mine  under 
the  house,  and  under  the  surrounding  land.  C.  D.  works  the  mine, 
and  in  so  doing  leaves  insufficient  support  to  the  house.  The  house 
is  not  damaged,  nor  is  the  enjoyment  of  it  prejudiced  until  some  time 
after  the  workings  have  ceaseid.  Can  A.  B.  bring  an  action  at  any 
time  within  six  years  after  the  mischief  happened;  or  must  he  bring 
it  within  six  years  after  the  workings  rendered  the  support  insuffi- 
cient?" 

Lord  Broughah. — ^My  Lords,  I  entirely  agree  that  this  question 
be  put  to  the  learned  Judges. 

The  learned  Judges  (Pollock,  C.  B.,  Wightman,  Williams,  Byles, 
and  Blackburn,  Js.)  retired,  and  after  a  short  time  returned  into  the 
House. 

The  Lord  Chief  Barok. — My  Lords,  I  am  desired  by  my  learned 

•  brothers  to  deliver  our  unanimous  opinion  in  reply  to  your  Lordships' 
question.  We  are  all  of  opinion  that  A.  B.  may  bring  an  action  at 
anjr  time  within  six  years  after  the  mischief  done,  and  we  are  of  that 
opinion  for  the  reasons  given  in  the  judgment  of  the  Court  of  Exche- 
quer Chamber, 

The  Lord  Chancellor. — ^My  Lords,  we  are  much  indebted  to  the 
learned  Judges  for  giving  an  immediate  answer  to  the  question ;  and 
I  think  your  Lordships  will  agree  with  me,  that  no  important  doubt 
can  be  entertained  upon  the  answer  that  ought  to  be  given  to  the 
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question.  I  think  it  is  abundantly  clear,  both  upon  principle  and 
upon  authority,  that  when  the  enjoyment  of  the  house  is  interfered 
with  by  the  actual  occurrence  of  the  mischief,  the  cause  of  action 
then  arises,  and  that  the  action  may  then  be  maintained.  It  is  unneces- 
sary to  refer  to  the  authorities  that  have  been  cited  in  the  argument 
I  will  only  take  the  opportunity  of  observing  that,  with  regard  to  the 
case  of  Nicklin  v.  Williams,  the  decision  of  that  case  is,  I  think, 
beyond  all  question.  Some  of  the  dicta  which  occur  in  that  case,  and 
which  have  been  relied  upon  by  the  counsel  for  the  plaintiff  in  error, 
are  certainly  not  necessary  for  the  decision  that  was  there  pronounced ; 
but  without  going  into  the  consideration  of  those  dicta,  I  think  that, 
for  the  reasons  that  were  given  in  the  Court  of  Exchequer  Chamber, 
the  judgment  there  pronounced  ought  to  be  affirmed,  and  that  this 
writ  of  error  ought  to  be  dismissed. 

Lord  Brougham. — ^My  Lords,  I  entirely  agree  with  my  noble  and 
learned  friend  that  the  judgment  ought  to  be  for  the  defendant  in 
error. 

Lord  Cranworth. — My  Lords,  I  am  of  the  same  opinion.  I  think 
the  error  in  the  view  which  has  been  taken  in  certain  quarters  upon 
this  subject  is  this: — It  was  supposed  that  the  party  whose  land  was 
interfered  with  had  a  right  to  what  is  called  the  pillars  or  the  support. 
In  truth,  his  right  was  to  the  ordinary  enjoyment  of  his  land,  ana  till 
that  ordinary  enjoyment  was  interfered  with  he  had  nothing  to  com- 
plain of.  That  seems  to  be  the  principle  upon  which  the  case  ought 
to  be  disposed  of,  and  it  appears  to  me  very  analogous  to  this  sort  of 
case: — Suppose  a  slander  to  be  uttered  which  is  not  actionable  in 
itself,  but  under  which  special  damage  may  arise,  and  does  arise  to 
somebody  afterwards ;  from  what  date  is  the  person  complaining  of 
that  special  damage  to  be  limited  according  to  the  Statute  of  Limita- 
tions ?  Clearly  not  from  the  uttering  of  the  slanderous  wo^ds  them- 
selves, because  ex  hypothesi  they  were  innocent  in  themselves,  and  it 
was  only  when  the  subsequent  damage  occurred  that  the  action  would 
arise.  It  appears  to  me  that  furnishes  a  sort  of  analogy  to  this  case ; 
I  will  only  therefore  say  that,  both  on  the  ground  stated  by  my  noble 
and  learned  friend  on  the  woolsack,  and  on  those  expressed  by  the 
Court  of  Exchequer  Chamber,  I  entirely  agree  in  the  opinion  that  the 
judgment  below  should  be  affirmed. 

Lord  Wensleydalb. — My  Lords,  I  entirely  concur  in  the  opinion 
that  has  been  delivered  by  the  learned  Judges.  I  think  it  perfectly 
clear  that  the  right  in  this  case  was  not  in  the  nature  of  an  easement, 
but  that  the  right  was  to  the  enjoyment  of  his  own  property,  and  that 
the  obligation  was  cast  upon  the  owner  of  the  neighbouring  property 
not  to  interrupt  that  enjoyment. 

Lord  Chelmsford. — My  Lords,  I  entirely  agree  with  my  noble 
and  learned  friends,  and  I  can  add  nothing  to  what  they  have  said. 
Judgment  of  Exchequer  Chamber  affirmed,  with  oosts. 
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IN  THE  QUEEN'S  BENCH. 

JONES  V.  THOMAS.(a) 

In  1857  defendant  wu  enfciUed  to  6002.  with  interest,,  charged  on  Whiteaoro,  belonging  to  A^ 
and  it  was  verbally  arranged  that  defendant  should  rent  Blackaore  from  A.  and  deduct  the 
interest  of  the  500^  from  the  rent  In  1858  A.  conyeyed  the  reversion  of  Blaokaore  to  the 
plaintifif : 

Held,  that  defendant  was  a  mere  tenant  of  Blaokaore,  and  that  plaintliF  oould  determine  the 
tenancy  by  notice  merely,  and  recover  possession. 

Field  moved  for  a  prohibition  to  the  judge  of  the  Llandeilofawr 
County  Court,  Carmarthenshire,  to  restrain  him  from  proceeding  fur- 
ther in  this  plaint,  on  the  ground  of  want  of  jurisdiction. 

This  was  a  plaint  to  recover  the  possession  of  a  tenement,  under 
the  9  &  10  Vict.  c.  95,  s.  122. 

In  1857  the  defendant  was  entitled  to  500t,  which,  with  interest, 
was  charged  on  certain  landed  property  belonging  to  one  Griffith 
Bo  wen'  Jones,  and  it  was  then  verbally  arranged  between  them  that 
the  defendant  should  take  other  land  belonging  to  Griffith  Bowen 
Jones  at  a  certain  rent,  and  that  he  should  deduct  from  that  rent  the 
interest  payable  in  respect  of  the  said  charge  of  500?.  In  1858  Griffith 
Bowen  Jones  conveyed  the  reversion  of  the  last-mentioned  land  to 
the  plaintiff,  and  the  defendant  refusing  to  pay  the  full  amount  of  the 
rent  to  the  plaintiff,  and  always  stopping  the  interest  due  in  respect 
of  the  charge  of  500  Z.,  the  plaintiff  distrained,  but  did  not  go  on  with 
the  distress.  The  plaintiff  afterwards  gave  defendant  notice  to  quit, 
and  issued  the  present  plaint  in  the  County  Court. 

Field, — A  question  of  title  is  involved.  The  plaintiff  contends  that 
the  arrangement  of  1857  was  to  continue  until  the  charge  of  500?. 
was  paid  off,  and  that  he  has  a  good  title  in  equity  as  a  mortgagee  in 
respect  of  the  interest :  Kerkin  v.  Kerkin,  8  E.  &  B.  899.  Secondly, 
the  relation  of  landlord  and  tenant  did  not  exist  between  plaintiff 
and  defendant.    It  was  an  interest  of  a  different  nature. 

Per  Curiam. — The  defendant  cannot  set  up  this  verbal  agree- 
ment as  an  answer  to  the  plaintiff's  title.  The  defendant  was  a  mere 
tenant,  and  his  tenancy  was  determinable  by  notice  to  quit. 

Rule  refused. 

(a)  4  L.  T.,  N.  S.  210. 


REGINA  V.  The  INHABITANTS  OF  AUGHTON.(a)    May  1. 

A  widow  whose  parish  of  settlement  was  Aughton,  but  who  was  irremovable  from  Leeds  by  a 
five  years'  residence,  had  three  children,  and  being  unable  to  maintain  them,  the  Leeds  board 
of  guardians  made  an  order  for  the  admission  of  such  three  children  into  the  workhouse.  A  few 
weeks  afterwards  the  overseers  of  Leeds  obtained  an  order  for  the  removal  of  these  children  to 
Aughton.  The  object  of  tho  board  of  guardians  in  sending  them  to  the  workhouse  was  their 
removal  to  their  place  of  settlement.  They  were  sent  there  with  the  consent  of  their  mother, 
but  she  was  not  informed  that  the  result  of  separating  her  children  from  her  would  be  their 
removal  to  Aughton.  Eaoh  of  the  children  at  the  time  of  the  order  of  removal  was-  under  seven 
years  of  age : 

Held,  that  under  the  ciroumstanees  the  separation  of  the  children  iVom  the- mother  wa«  a  fttmi 
upon  her,  and  that  the  order  of  removal  was  bad : 

Held  also,  that  as  the  children  were  within  the  age  of  nurture,  the  mother  could  not  oonsent 
to  their  separation  from  her. 

(a)  4  L.  T.,  N.  S.  S44. 
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This  was  a  case  stated  by  the  Recorder  of  Leeds,  upon  an  appeal 
against  an  order  of  removal  of  Sarah  Lambert,  aged  six  years,  and 
of  Ann  Lambert  and  Emily  Lambert  (twins),  aged  four  years,  from 
the  township  of  Leeds  to  the  township  of  Aughton.  The  order  was 
confirmed  with  costs,  subject  to  a  case  which  was  stated  as  follows: — 

The  paupers  are  the  legitimate  children  of  Mary  Lambert,  the  widow 
of  Edward  Lambert,  by  the  said  Edward  Lambert,  who  died  in  June, 
1856,  at  Leeds,  being  then  settled  in  the  township  of  Aughton,  in  which 
township  the  said  Mary  Lambert,  the  mother  of  the  three  paupers,  and 
the  said  pauper  children  were  also  all  settled  derivatively  from  the  said 
Edward  Lambert.  Mary  Lambert,  the  mother  of  the  paupers,  went  to 
reside  at  the  township  of  Leeds  with  her  said  husband  about  seventeen 
years  ago;  and  at  the  time  of  his  death,  in  June,  1855,  she  was  irremova- 
ble from  the  said  township  under  the  provisions  of  the  9  &  10  Vict.  c. 
66,  by  reason  of  having  resided  with  her  said  husband  more  than  five 
years  in  the  said  townsliip.  Immediately  after  the  death  of  her  said 
husband,  the  said  Mary  Lambert  applied  to  the  overseers  of  the  said 
township  of  Leeds  for  relief,  and  from  that  time,  for  nearly  four  years, 
orders  were  given  by  the  board  of  guardians  for  out-of-door  relief, 
such  orders  being  for  limited  times  respectively,  and  renewed  from 
time  to  time  until  April,  1859.  and  such  relief  was  received  by  Maiy 
•  Lambert  for  her  children  under  the  said  orders.  The  children  ail 
resided  with  their  mother  the  said  Mary  Lambert,  in  the  said  town- 
ship of  Leeds,  who,  with  the  out-door  relief  given  to  her,  supported 
herself  and  her  said  children  by  her  labour,  and  who  attended  pro- 
perly as  a  mother  to  her  said  children,  sending  the  eldest  to  the  na- 
tional school  at  Leeds  when  she  could.  In  April,  1859.  the  last  order 
for  out-door  relief  to  the  said  Mary  Lambert  and  her  children  expired. 
Being  unable  to  maintain  her  said  children,  the  mother  of  the  pauper 
again  applied  for  relief  to  the  board  of  guardians  a  few  days  after, 
and  received  an  order  for  the  admission  of  her  children  into  the 
workhouse.  Her  three  children  were  admitted  into  the  workhouse 
of  the  said  township  of  Leeds  with  the  consent  of  their  mother,  but 
she  was  not  informed  that  the  result  of  separating  her  children  from 
her  would  be  their  removal  to  Aughton,  the  township  of  their  settle- 
ment, nor  was  her  consent  to  such  removal  asked.  The  ultimate 
object  on  the  part  of  the  board  of  guardians  of  their  being  taken  into 
the  workhouse,  was  their  removal  to  their  place  of  settlement.  The 
paupers  were  in  the  workhouse  six  or  seven  weeks  before  the  order 
for  their  removal  to  Aughton.  the  township  of  their  settlement,  was 
made  by  two  magistrates  for  the  borough  of  Leeds,  on  the  14th  May, 
1869,  which  is  the  order  now  in  question,  and  the  recorder  found  that 
the  order  of  removal  was  taken  out  by  the  overseers  of  Leeds,  with- 
out fraud,  unless  the  above  facts  necessarily  of  themselves  constitute 
fraud.  The  mother  of  the  paupers,  being  irremovable,  still  resides 
in  the  township  of  Leeds,  and  supports  herself  by  her  industry.  The 
three  children  ordered  to  be  removed  to  Aughton,  the  place  of  their 
settlement,  are  all  under  the  age  of  seven  yeara  It  was  contended, 
on  the  part  of  the  said  appellants,  first,  that  as  the  mother  of  the 
paupers  might  not  lawfully  be  removed  from  the  respondents'  town- 
ship by  reason  of  her  status  of  irremovability,  the  warrant  for  the 
removal  of  her  said  three  children  could  not  lawfully  be  granted,  and 
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was  contrary  to  the  8d  section  of  the  9  &  10  Vict.  c.  66,  and  that  the 
order  was  therefore  bad ;  secondly,  it  was  contended,  that  under  the 
11  &  12  Vict.  c.  Ill,  reciting  and  amending  the  9  &  10  Vict.  c.  66, 
8.  1,  the  mother  of  the  said  paupers  being  irremovable  by  reason  of 
the  provisions  of  the  said  last-mentioned  statute,  the  said  paupers 
oould  not  lawfully  be  removed  from  the  said  township  of  Leeas,  from 
which  their  mother  was  irremovable,  and  that  the  order  was  there- 
fore bad ;  and  thirdly,  it  was  contended  that  the  said  paupers  being 
all  three  within  the  age  of  nurture,  were  irremovable  without  the 
mother  at  common  law,  and  that  as  the  mother  could  not  by  law  be 
removed,  the  order  for  the  removal  of  her  infant  children  without  her 
was  therefore  bad.  If  the  Court  should  be  of  opinion  that,  under 
these  circumstances,  the  three  pauper  children  were  removable  to  the 
township  of  their  settlement  without  their  mother,  then  the  order 
aforesaia  shall  stand  confirmed.  K  the  Court  should  be  of  opinion 
that,  under  these  circumstances,  the  three  pauper  children  were  irre- 
movable to  the  township  of  their  settlement  without  their  mother, 
then  the  order  of  removal,  and  the  order  of  Sessions  confirming  the 
same,  to  be  quashed." 

By  sect.  3  of  the  9  &  10  Vict.  c.  66,  it  is  enacted,  that  "  no  child 
under  the  age  of  sixteen  years,  whether  legitimate  or  illegitimate 
residing  in  any  parish  with  his  or  her  father  or  mother,  stepfather  or 
stepmother,  or  reputed  father,  shall  be  remo.ved,  nor  shall  any  war- 
rant be  granted  for  the  removal  of  such  child  from  such  parish,  in 
any  case  where  such  father,  mother,  stepfather,  stepmother,  or  reputed 
father  may  not  lawfully  be  removed  from  such  parish ;"  and  by  sect. 
1  of  the  11  &  12  Vict.  c.  Ill,  it  is  enacted,  "that  whenever  any  per- 
son should  have  a  wife  or  children  having  no  other  settlement  than  his 
or  her  own,  such  wife  and  children  should  be  removable  from  any 
parish  or  place  from  which  he  or  she  would  be  removable  notwith- 
standing any  provisions  of  the  said  recited  Act,  and  should  not  be 
removable  from  any  parish  or  place  from  which  he  or  she  would  not 
be  removable  by  reason  of  any  provision  in  the  said  recited  Act." 

Mauk  appeared  in  support  of  the  order  of  Sessions,  and  argued 
that,  as  the  children  were  not,  at  the  time  of  the  order  of  removal, 
residing  with  their  mother,  but  were  actually  in  the  workhouse,  the 
8d  sect,  of  the  9  &  10  Vict,  does  not  apply,  and  that  they  were  rightly 
removed  to  their  place  of  settlement :  Rex  v.  Combs,  25  L.  J.  59, 
M.  0. ;  5  E.  &  B.  892.  [Blackburn,  J.— The  Judges  in  that  case 
put  it  upon  the  footing  that  the  child  had  been  abandoned.  Cbohp- 
TON,  J.— What  is  the  use  of  the  8d  section  of  the  9  &  10  Vict.  c.  66, 
if  this  course  is  correct  ?  It  would,  in  fact,  be  to  repeal  that  section.] 
They  cannot  effect  a  separation  if  the  mother  and  children  are  toge- 
ther. Here  the  removal  to  the  workhouse  was  with  the  consent  of 
the  mother.  [CocKBrrRN,  C.  J. — It  was  a  fraud  upon  her,  and,  I  think, 
a  verv  scandalous  one.  She  was  not  aware  of  the  object  of  removing 
her  children  to  the  workhouse.  The  overseers  took  them  there  not 
to  relieve  them,  but  to  send  them  away.  She  was  kept  in  ignorance 
of  their  intention.]  But  there  was  a  separation  in  fact.  [Cockburn, 
C.  J. — But  is  this  such-  a  separation  as  we  ought  to  countenance  ? 
The  mother  finds  she  cannot  maintain  her  children,  and  the  overseers 
say  they  will  take  them  into  the  workhouse.    She  thinks  that  there 
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she  will  be  enabled  to  see  them,  and  consents,  and  they  take  them 
away  accordingly.  If  they  had  said  to  her,  "  We  will  take  them  in 
order  to  send  them  to  their  place  of  settlement,"  and  she  had  then 
assented,  that  may  have  been  within  the  case  of  Begina  v.  Combs.] 
Neither  assent  nor  dissent  is  found  in  the  case.  [Cookburn,  C.  J. — 
But  she  does  not  assent.  If  they  took  away  the  children  without 
telling  her  they  intended  to  send  them  aWay,  it  was  a  fraud  upon  her.] 
They  were  bound  to  take  them  to  the  workhouse.  [Blackburn,  J. — 
But  as  these  children  were  within  the  age  of  nurture,  Begina  v.  Bir- 
mingham, 5  Q.  B.  210  (E.  0.  L.  B.  vol.  48),  shows  that  she  could  not 
consent  to  their  separation.    It  is  the  right  of  the  children.] 

Overend,  Q.  C,  and  T.  0,  Foster,  were  not  called  upon. 

Per  CUBIAM. — The  orders  must  be  quashed.        Orders  quashed. 


HICKMAN  V.  ISAACS.(a)    May  2. 

Using  pramifles  for  depoiiting  large  quantitiei  of  luoifer  matohos,  whoreby  the  premiaee  are 
rendered  so  dangeroiu  as  io  be  uninsurable  against  fire,  is  not  a  breach  of  a  oovenani  not  to 
carry  on  any  noisome  or  offensive  trade,  ihe  word  "  dangerous"  not  being  in  the  covenant 

Ejectment  to  recover  possession  of  a  house  and  premises  in  the 
parish  of  Christ  Church/  Spitalfields,  on  the  ground  of  the  forfeiture 
of  the  lease. 

At  the  trial  before  Wightman,  J.,  it  appeared  that  the  defendant 
held  the  house  and  premises  under  a  lease,  which  contained  a  cove- 
nant not  to  carry  on,  or  permit  to  be  carried  on,  "any  noisome  or 
offensive"  trade  or  business ;  and  that  he  used  part  of  the  premises 
for  depositing  large  quantities  of  lucifer  matches.  The  matches  were 
manufactured  elsewhere,  but  the  depositing  of  them  on  the  premises 
had  rendered  them  so  dangerous  that  no  insurance  against  fire  could 
be  effected.  The  learned  judge  ruled  that,  although  the  depositing 
of  lucifer  matches  was  carrying  on  a  dangerous  business  upon  the 
premises,  yet-  it  # was  not  a  breach  of  a  covenant  not  to  carry  on  a 
noisome  or  offensive  business,  and  nonsuited  the  plaintiff. 

if.  Chambers  applied  to  set  aside  the  nonsuit  on  this  ground. — ^The 

Eoint  is,  whether  the  carrying  on  a  business  so  dangerous  as  ware- 
ousing  lucifer  matches  is  not  a  breach  of  a  covenant  not  to  carry  on 
any  noisome  or  offensive  business. 

CocKBURN,  C.  J. — Does  the  covenant  use  the  word  "  dangerous"  as 
well  as  the  words  "  noisome  or  offensive  ?" 
Chambers, — ^No. 
Cookburn,  C.  J. — ^Then  you  cannot  make  anything  of  your  point. 

Bule  refused  on  this  ground. 
There  was  another  ground  upon  the  covenant  to  insure,  upon  which 
a  rule  nisi  was  granted. 

(a)  4  L.  T.,  N.  &  S86. 
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BAIL  COURT. 

WOODARD  t;.  THE  EASTERN  COUNTIES  RAILWAY 
COMPANY,(a)    May  6. 

RaUway  traoeUer, — By-laws, — I^vductum  of  ticket  on  request, — Annual  ticket, — Con- 

viction. 

The  by-laws  of  the  Bftstern  ConDtiee  Railway  Ooin|MiDy  provide  that "  eaoh  passenger  booking 
his  plaee  will  be  fornished  with  a  tioket  whioh  he  is  to  show  and  deliver  up  when  required  to  the 
guard  in  charge  of  the  train,  or  to  any  officer  or  servant  of  the  said  company  authorised  to 
inspect  or  collect  tickets.  Bach  passenger  not  producing  or  delivering  up  his  ticket  when 
required  is  hereby  subjected  to  a  penalty  not  exceeding  40«."  The  said  company  granted  annual 
tickets  for  passengers  up  and  down  their  line,  which  ticket  expressed  that  it  was  to  be  exhibited 
when  required,  and  the  holder  was  required  to  sign  a  memorandum  in  which  it  was  provided 
that  he  would  "  abide  by  and  conform  to  the  company's  present  and  future  by-laws,"  and  also 
that  he  would  produce  his  ticket  on  entering  the  company's  carriages,  or  whenever  required  by 
the  company's  servants,  "  or  in  default  thereof  pay  the  ordinary  fare :" 

Held,  that  a  passenger  who  had  an  annual  ticket  was  subject  to  the  above  by-law,  and  that  he 
incurred  the  penalty  of  40«.  for  refusing  to  produce  his  ticket  when  required  by  the  company's 
officer. 

This  was  a  case  stated  by  justices  under  the  20  &  21  Vict.  c.  48, 
for  the  opinion  of  this  Court,  as  follows : — 

At  a  petty  sessions  held  for  the  divisions  of  the  Half-hundred  of  • 
Beacontree,  in  the  county  of  Essex,  at  Little  Ilford,  before  us,  the 
undersigned  and  others,  her  Majesty's  justices  of  the  peace,  acting  in 
and  for  the  said  county,  on  the  16th  February,  1861,  Edward  Wood- 
ard,  of  Billericay,  in  the  said  county  of  Essex,  and  of  106,  Fenchurch 
street,  in  the  city  of  London,  solicitor,  appeared  to  answer  an  informa- 
tion laid  against  him  at  the  instance  of  the  Eastern  Counties  Railway 
Company,  for  having,  on  the  4th  February,  1861,  at  Stratford,  in  the 
parish  of  Westham,  in  the  said  county,  refused  to  show  his  ticket 
when  required  so  to  do  by  one  of  the  servants  of  the  said  Company 
duly  authorized  to  inspect  and  collect  tickets,  he,  the  said  Edward 
Woodard,  being  then  and  there  a  passenger  on  the  said  Eastern 
Counties  Railway,  contrary  to  the  by-laws pf  the  said  Company  in  that 
behalf  duly  made  and  published  by  the  said  Company  pursuant  to 
the  several  Acts  of  Parliament  relating  to  their  railways. 

On  the  hearing  of  the  information  it  was  proved  by  Charles* Pratt, 
a  ticket  collector  of  the  Company,  that  the  defendant  was  a  passenger 
from  Brentwood  by  a  train  to  London,  due  at  Stratford  at  8.46  a.  m. 
on  the  day  in  question,  and  that  on  the  arrival  of  the  train  at  Strat- 
ford station,  where  the  passengers'  tickets  are  collected,  he  requested 
the  defendant  to  show  his  ticket,  which  the  defendant  declined  to  do, 
at  the  same  time  stating  that  he  did  not  intend  to  produce  his  ticket 
on  that  or  any  future  journey ;  whereupon  Pratt  demanded  the  defend- 
ant's fare,  wtich  the  defendant  refused  to  pay.  The  witness  Pratt, 
on  cross-examination,  stated  that  he  was  aware  the  defendant  was  the 
holder  of  an  annual  ticket,  entitling  him  to  travel  upon  the  line  of 
railway  between  London  and  Brentwood,  and  it  was  admitted  by  the 
Company's  attorney  that  such  ticket  had  been  taken  out  and  paid  for 
by  the  defendant,  and  would  not  expire  until  the  9th  May,  1861. 

The  by-laws  of  the  Company,  under  their  corporate  seal,  and  the 
seal  of  the  Commissioners  of  Railways,  were  put  in  evidence,  and 

(a)  4  Law  Times,  N.  S.  336. 
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their  publications  at  the  stations  of  the  Company  at  Stratford,  Bishops- 
gate,  and  Brentwood  duly  proved. 

The  following  is  a  copy  of  the  by-laws  under  which  the  information 
was  laid  against  the  defendant : 

"  The  by-laws  of  the  Eastern  Counties  Railway  Company. — ^Notice 
is  hereby  given,  that  the  Eastern  Counties  Railway  Company,  acting 
under  the  powers  and  provisions  contained  in  the  several  Acts  of  Par- 
liament relating  to  their  railways,  have  made  the  following  by-laws 
for  regulatiuff  the  travelling  upon  and  the  use  of  their  railways  by 
travellers  and  passengers ;  which  by-laws  have  been  duly  allowed  and 
confirmed  as  by  law  is  required. 

**  1.  No  passenger  will  be  allowed  to  take  his  seat  in  or  upon  any 
of  the  Company's  carriages,  or  to  travel  therein  upon  the  said  rail- 
ways, without  first  having  booked  his  place  and  paid  his  fare. 

'•  Each  passenger  bobking  his  place  will  be  furnished  with  a  ticket, 
which  he  is  to  show  and  deliver  up  when  required  to  the  guard  in 
charge  of  the  train,  or  to  any  officer  or  servant  of  the  said  company 
authorized  to  inspect  or  collect  tickets.  Each  passenger  not  producing 
or  delivering  up  his  ticket  when  required,  is  hereby  subjected  to  a 
penalty  not  exceeding  405. 

"  2.  Every  person  attempting  to  defraud  the  Company  by  riding  in  or 
upon  a  carriage  of  higher  class  than  that  for  which  he  has  booked  his 
place  and  paid  his  fare,  is  hereby  subjected  to  a  penalty  not  exceeding  40«. 

"  8.  Passengers  at  the  road  or  intermediate  stations  will  only  be 
booked  conditionally;  that  is  to  say,  in  case  there  shall  be  room  in 
the  train  for  which  they  are  booked,  and  without  any  warranty  as  to 
the  time  of  arrival  and  departure  of  trains ;  and  in  case  there  shall 
not  be  room  in  the  train  for  all  passengers  booked,  those  booked  for 
the  longest  distance  shall  have  priority  according  to  the  order  in 
which  they  are  booked.  The  passengers  cannot  rebook  at  any  inter- 
mediate station  for  proceeding  by  the  same  train,  further  than  thej 
were  originally  booked  to  proceed. 

"No  passenger  shall  be  permitted  to  ride  upon  the  roof,  steps,  or 
sideboard  of  any  carriage,  and  any  passenger  persisting  in  doing  so, 
after  being  warned  to  desist  by  the  guard  in  charge  of  the  train,  or 
any  officer  of  the  Company,  is  hereby  subjected  to  a  penalty  not  ex- 
ceeding 405. 

"  5.  Smoking  is  strictly  prohibited  both  in  and  upon  the  carriages, 
and  in  the  Company's  stations.  Every  person  smoking  in  a  carriage 
or  elsewhere  upon  the  Company's  premises,  is  hereby  subjected  to  a 
penalty  not  exceeding  40*.,  and  every  person  persisting  in  smoking 
in  a  carriage  or  station,  after  being  warned  to  desist  by  any  officer  of 
the  Company,  shall,  in  addition  to  a  penalty  not  exceeding  40*.,  be 
immediately,  or,  if  travelling,  at  the  first  opportunity,  removed  by  the 
Company's  servants  from  the  Company's  carriages  and. premises,  and 
shall,  if  a  passenger,  forfeit  any  fare  he  may  have  paid. 

"6.  A^y  person  found  in  the  Company's  carriages,  stations,  or 
premises  in  a  state  of  intoxication,  or  committing  any  nuisance,  or 
otherwise  wilfully  interfering  with  the  comfort  of  other  passengers, 
is  hereby  subjected  to  a  penalty  not  exceeding  405.,  and  shall  imme- 
diately, or,  if  travelling,  at  the  first  opportunity,  be  removed  by  the 
Company's  servants  from  the  Company's  carriages  and  premises,  and 
if  a  passenger  forfeit  any  fare  he  may  have  paid. 
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"  7.  Any  person  cutting,  tearing,  or  soiling  the  linings,  removing 
or  defacing  the  number  plates,  breaking,  scratching,  or  cracking  the 
windows,  or  otherwise  wilfully  damaging  or  injuring  any  of  the  Com- 
pany's carriages,  shall  forfeit  and  pay  a  sum  not  exceeding  61.  in 
addition  to  the  amount  of  damage  done. 

"  8.  No  person  will  be  allowed  to  get  into  or  upon  any  carriage 
after,  or  to  quit  any  carriage  when,  the  train  of  which  it  forms  part 
has  been  put  on  or  is  in  motion,  and  every  person  doing  so  or  attempt- 
ing to  do  so  is  hereby  subjected  and  made  liable  to  a  penalty  not  ex- 
ceeding 40«. 

'•'  Given  under  the  common  seal  of  the  Eastern  Counties  Railway 
Company,  the  5th  day  of  April,  1850. 

(Signed)  "J.  B.  Owen,  Secretary. 

[The  seal  of  the  Company.] 

"Allowed  by  the  Commissioners  of  Railways  this  15th  day  of 
April,  1850. 

(Signed)  "  GraItville, 

"Edward  Ryan. 
[The  seal  of  the  Commissioners  of  Railways.] 

"This  is  to  certify  that  the  foregoing  is  a  correct  copy  of  the  by- 
laws of  the  Eastern  Counties  Railway  Company. 

"J,  B.  Owen,  Secretary. 

"10th  November,  1859. 

"Printed  at  the  Company's  Works,  Stratford." 

In  answer  to  the  information  the  defendant  produced  the  annual 
ticket  granted  to  him  by  the  Company  in  the  following  words : — 

"(No.  2170),  Eastern  Counties  Railway,  first-class  season  ticket, 
between  London  and  Brentwood,  not  transferrable.  Granted  to  Ed- 
ward Woodward,  Esq. 

"Expires  9th  May,  1861." 

"  This  ticket  is  to  be  exhibited  when  required,  and  the  holder  of  it 
is  subjected  in  all  respects  to  the  regulations  as  regards  passengers." 

And  it  was  proved  that  when  the  ticket  was  granted  the  company 
required  the  defendant  to  sign,  and  he  did  sign  a  memorandum  in  the 
following  words: — 

"London,  9th  May,  1860. 

"  To  the  Eastern  Counties  Railway  Companv.  I  hereby  acknow- 
ledge the  receipt  of  ticket,  entitling  me  to  travel  by  all  Eastern  Coun- 
ties trains,  in  a  first-class  carriage,  between  London  and  Brentwood, 
for  the  term  of  twelve  months  from  this  date,  in  consideration  of  my 
having  paid  23  Z.  (deposit  10«.),  and  I  agree  that  I  have  received  such 
ticket  upon  condition,  that  in  the  event  of  the  loss  of  this  ticket,  that 
I  abide  by  and  conform  to  the  Company's  present  and  future  by-laws, 
as  approved,  or  hereafter  to  be  approved,  by  the  Commissioners  of 
Railways,  and  also  all  rules  and  regulations  as  regards  alterations  of 
trains  without  notice  or  liability  to  me,  security  against  improper  use 
of  such  tickets,  and  all  other  matters,  not  holding  the  Company 
answerable  for  any  stoppage,  hindrance,  change,  or  delay,  in  the 
proper  starting  or  running  of  any  train,  arising  from  negligence, 
accident,  or  any  other  cause,  and  that  I  produce  the  said  ticket  on 
entering  the  Company's  carriages,  or  whenever  required  by  the  Com- 
pany's servants,  or  in  default  thereof  pay  the  ordinary  fare,  and  that 
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I  return  the  said  ticket  whenever  called  upon  to  do  so  by  you,  for 
the  purpose  of  exchange  or  removal,  and  I  agree  that  1  will  not 
transfer  or  part  with  such  ticket,  and  in  the  event  of  its  being  trans- 
ferred or  parted  with,  or  used  by  any  other  person,  or  in  the  event  of 
my  not  abiding  by  or  conforming  to  such  by-laws,  rules,  and  regula- 
tions as  aforesaid,  such  ticket  to  be  null  and  void,  and  all  my  rights 
thereunder  to  cease  and  determine,  and  I  agree  to  pay  the  usual  fares 
for  travelling  over  the  line  for  the  remainder  of  the  said  terra,  as  if 
such  ticket  had  never  been  granted  me.  and  I  agree  to  deliver  up 
such  ticket  or  other  changed  or  renewed  ticket  to  the  secretary  of  the 
Company,  on  the  9th  day  of  May,  1861,  or  on  demand  of  the  same 
shall  have  become  forfeited  as  before  mentioned. 

"(Name)  Edward  Woodard. 

"(Address)  Billericay,  Essex." 

It  was  contended  on  behalf  of  the  defendant  that  the  justices  had 
no  jurisdiction  to  convict  him  in  a  penalty  under  the  Company's  by- 
law, inasmuch  as  the  annual  ticket  and  memorandum  formed  a  special 
contract  between  him  and  the  Company,  and  that  he  was  not  for  this 
reason  liable  to  be  dealt  with  in  a  summary  manner  before  justices  as 
a  passenger  booking  his  place  and  taking  a  ticket  for  a  specific  jour- 
ney, to  which  cases  alone  the  by-laws  applied ;  and  further,  that  if 
any  breach  of  the  contract  had  been  committed,  the  remedy  of  the 
Company  was  by  action  at  law  against  the  defendant,  and  not  by 
information  before  justices  for  recovery  of  a  penalty,  or  forfeiture 
under  the  provisions  of  the  Railway  Acts.  The  justices  were  of 
opinion  that  the  Company's  by-laws  extended  to  the  holders  of  annual 
tickets  as  well  as  to  passengers  booking  their  places  for  return  or 
single  journeys  only,  and  they  convicted  the  defendant  in  the  miti- 
gated penalty  of  10s,  and  costs  for  refusing  to  produce  his  ticket  to 
the  servant  of  the  Company  when  required  so  to  do. 

Keane  now  appeared  in  support  of  the  conviction,  and  argued  that 
the  appellant  came  within  the  operation  of  the  first  by-law,  for  that , 
whether  he  had  a  ticket  for  the  single  journey  or  an  annual  ticket,  he 
was  equally  a  passenger,  and  it  was  equally  necessary  that  he  should 
be  placed  under  the  obligation  of  producing  his  ticket  when  required, 
an  obligation  which,  by  his  express  contract,  he  has  admitted. 

T,  Oliitty,  for  the  appellant,  contended  that  the  by-law  was  framed 
obviously  to  meet  the  case  of  ordinary  daily  passengers  who  had  a 
ticket  given  them  for  each  journey  and  who  had  to  give  it  up ;  and 
not  to  affect  annual  ticket-holders,  who,  by  their  contract,  stipulated 
that  in  default  of  producing  their  tickets  they  would  pay  the  ordinary 
fare. 

WiGHTMAN",  J. — I  am  of  opinion  that  the  decision  of  the  justices 
was  right,  and  that  the  appellant  was  liable  to  the  penalty  imposed 
upon  him.  Here  he  has  an  annual  ticket,  and  whilst  on  his  journey 
to  London,  the  railway  official  at  Stratford,  where  the  train  stops  and 
the  tickets  are  shown  and  collected,  requires  him  to  produce  his  ticket. 
He  declined,  however,  to  do  so,  and  said  he  did  not  intend  to  produce 
it  then  or  at  any  other  time.  It  may,  therefore,  be  taken  that,  in  fact, 
he  had  it  and  refused  to  produce  it;  so  that  none  of  the  questions  of 
hardship  which  have  been  urged  arise.     Now  it  is  just  as  important 
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to  enforce  the  production  of  annual  as  of  ordinary  tickets ;  for,  unless 
the  railway  officer  knows  the  person,  he  may  be  told  that  he  has  an 
annual  ticket  when  in  fact  he  lias  not.  But  it  is  said,  however  that 
may  be,'  he  is  not  within  the  terms  of  the  by-law.  Now  the  by-law 
is  this :  **  Each  passenger  booking  his  place  will  be  furnished  with 
a  ticket  which  he  is  to  show  and  deliver  up  when  required  to  the 
guard  in  charge  of  the  train,  or  to  any  officer  or  servant  of  the  said 
Company  authorized  to  inspect  or  collect  tickets.  Each  passenger 
not  producing  or  delivering  up  his  ticket  when  required,  is  hereby 
subjected  to  a  penalty  not  exceeding  405."  Now,  it  is  said,  he  has 
already  paid  his  fare,  and  he  has  not  to  deliver  his  ticket  up.  But  he 
is  furnished  with  an  annual  ticket  instead  of  daily  ones,  and  he  may 
be  required  to  show  it  without  giving  it  up.  There  is,  therefore,  a 
distinction  between  producing  and  delivering  up.  Here  he  does  not 
produce  it  when  called  upon  to  do  so.  It  appears  to  me,  therefore, 
that  he  does  come  within  the  meaning  of  the  by-law.  But,  it  is  said, 
there  is  a  distinction  arising  upon  the  contract.  The  ticket  itself  says 
little  except  that  "  this  ticket  is  to  be  exhibited  when  required,  and 
the  holder  of  it  is  subjected  in  all  respeets  to  the  regulations  as 
regards  passengers."  It  is  said  there  is  a  distinction  between  by-laws 
and  regulations,  and  that  there  are  regulations  distinct  from  the  by- 
laws. But  I  think  from  their  very  terms  that  the  by-laws  do  form 
regulations.  Now  the  ticket  is  granted  upon  the  ground  that  it  is  to 
be  produced  when  required.  It  is  said,  however,  that  the  contract  he 
entered  into  excludes  this  by-law,  for  it  says  that  in  default  of  pro- 
ducing the  ticket  he  will  pay  the  ordinary  fare.  If  he  had  paid  tlie 
fare  when  demanded  he  womd  so  far  have  complied  with  this  pro- 
vision, but  he  did  not  do  so.  It  seems  to  me  there  is  no  comparison 
between  the  inconvenience  of  requiring  the  holders  of  annual  tickets 
to  produce  them,  and  their  being  at  liberty  not  to  produce  them.  I 
don't  suggest  that  the  appellant  intended  any  fraua — he  has  merely 
raised  a  question  of  right.  Still  it  seems  to  me  that,  under  the  by- 
law and  the  contract,  he  was  bound  to  produce  his  ticket,  and  that  by 
not  producing  it  he  incurred  the  penalty,  and  that  the  justices  were 
justified  in  convicting.  Conviction  affirmed. 


QUEEN'S  BENCH. 

FIRTH  V.  BROOKS.    May  10.(a) 

Od  Friday,  at  nine  o'olook  p.  u.,  defendant's  son  called  at  the  residenoe  of  plaintiflb'  salesman, 
fiye  miles  from  Blaekbum,  and  paid  him  a  eheok  on  a  Liverpool  bank.  Tlie  salesman  was  ill  at 
the  time,  but  on  the  following  Monday  he  handed  the  check  to  the  plaintiib  at  their  place  of 
business  at  Blaokbnm,  and  it  was  sent  off  the  same  day  by  the  plaintiffs  to  their  agents  at  Liver- 
pooly  and  on  Tuesday  morning  it  was  presented  and  payment  reAised ; 

Held,  that  there  was  no  unreasonable  loss  of  time  on  the  plaintifls'  part  in  presenting  the  check 
for  payment 

The  plaintifls  in  this  action  are  cotton-spinners  at  Blackburn,  in 
the  county  of  Lancaster,  and  the  defendant  is  a  cotton  manufacturer 
at  Enfield,  in  the  same  county.  The  defendant  resides  at  Blackburn, 
and  his  business  of  a  cotton  manufacturer  is  managed  by  his  sou.   The 

(a)  4  Uw  Times,  N.  S.  4«7. 
B.  M  8.,  VOL.  I. — 85 
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real  issue  between  the  parties  was,  whether  or  not  a  check  for  260?^ 
which  was  given  by  the  defendant's  son  to  the  plaintiffs'  salesman  on 
the  28th  September  last,  was  a  valid  payment.  On  Friday  the  28th 
September,  at  nine  o'clock,  Mr.  Brooks,  Jr.,  called  on  Mr.  Kershaw, 
the  plaintiffs'  salesman,  at  his  residence  at  Accrington,  five  miles  from 
Blackburn.  He  told  him  he  had  called  to  settle  the  account,  and  he 
gave  Mr.  Kershaw  a  check  for  260Z.  on  the  Royal  Bank  of  Liverpool, 
and  cash  for  the  remainder  of  the  account,  and  Mr.  Kershaw,  who 
was  very  unwell,  thereupon  settled  the  account.  Mr.  Kershaw's  ill- 
ness increased,  and  he  was  unable  to  rise  from  bed  before  one  o'clock 
in  the  afternoon  of  Saturday,  and  he  did  not  leave  the  house  during 
that  or  the  following  day.  On  the  Monday  following  he  went  to 
Blackburn  and  paid  his  employers  the  check  and  money  he  had  re- 
ceived from  Mr.  Brooks.  The  check  was  sent  off  the  same  day  by  the 
plaintiffs  to  their  agents  in  Liverpool,  and  on  the  Tuesday  morning  it 
was  presented  at  the  Royal  Bank  for  payment,  which  was  refused. 
The  plaintiflfe'  agents  returned  the  check  to  the  plaintiffs,  and  it  was 
afterwards  sent  back  to  the  defendant.  At  the  trial  before  Blackburn, 
J.,  at  the  Liverpool  winter  assizes,  a  verdict  was  entered  for  the  plain- 
tiffs, with  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  the  Court 
to  have  power  to  draw  inferences. 

A  rule  nisi  having  been  obtained, 

Overend,  Q.  C.  {Kemplay  with  him),  now  showed  cause. — The  ques- 
tion here  is,  whether  the  check  became  a  payment  in  consequence  of 
the  laches  of  the  plaintiffs  in  not  presenting  it  on  the  Saturday,  and 
out  of  that  arises  the  following :  first,  was  there  any  laches  in  not  pre- 
senting the  check  on  Saturday ;  and  secondly,  if  there  was,  and  no 
damage  ensued,  does  that  make  any  difference  in  the  claim  of  the 
plaintiflfe  ?  In  Rickford  and  Others  v.  Ridge,  2  Camp.  587,  it  was  held 
that  a  banker  in  London  who  receives  a  check  by  the  general  post  is 
not  bound  to  present  it  for  payment  till  the  following  day,  and  the 
same  rule  is  applicable  to  the  public  generally :  Byles  on  Bills  14.  A 
check  paid  after  business  hours  is  the  same  as  if  paid  the  following 
day:  Bond  v.  Warden,  1  Col.  Ch.  Cas.;  14  L.  J.  (N.  S.)  154.  Ch. 
[Blackburn.  J.,  referred  to  the  late  case  in  the  Common  Bench,  Hare 
V.  Henty,  4  L.  T.  Rep.  N.  S.  363,  affirming  the  case  of  Rickford  v. 
Ridge.]  There  was  no  authority  to  Kershaw  to  receive  the  check  at 
his  place  of  residence,  five  miles  distant  from  his  place  of  business. 
The  defendant  knew  this.  The  payment,  therefore,  was  as  if  it  had 
been  made  on  Saturday.  Then  Sunday  was  a  dies  non,  and  the  plain- 
tifts  had  the  whole  of  Monday  to  transmit  the  check  to  Liverpool : 
Williams  v.  Smith,  2  B.  &  Aid.  496 ;  Byles  on  Bills  155 ;  James  r. 
Houlditch,  8  Dowl.  &  R.  40 ;  Moule  v.  Brown,  4  Bing.  N.  C.  266  (E. 
C.  L.  R.  vol.  .33).  There  were  no  laches.  The  authorities  will  be 
found  collected  in  Smith's  Merc.  Law,  6th  edit.  248.  Haynes  v,  Birks, 
3  Bos.  &  Pull.  599,  Byles  on  Bills  18,  were  also  referred  to.  The 
illness  of  the  clerk  and  all  the  surrounding  circumstances  must  be 
regarded,  and  if  the  Court  see  no  negligence  the  plaintiff  is  entitled  to 
recover,  and  it  is  here  quite  clear  that  no  mischief  has  arisen  from  the 
delay. 

Afellish,  Q.  C.  {Edward  James,  Q.  C,  with  him).— The  defendant 
must  make  out  that  the  check  was  received  by  plaintiffs  on  Friday. 
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No  doubt,  if  he  fail  to  do  that,  the  oases  go  to  the  extent  that  it  would 
not  be  forwarded  till  the  Monday.  The  plaintifife'  clerk  had  previ- 
ously made  arrangements  that  he  would  not  go  to  business  on  the 
Saturday,  in  consequence  of  his  feeling  ill,  but  no  communication  was 
made  to  the  defendant.  The  illness,  to  have  any  effect,  must  come 
on  suddenly,  after  the  receipt  and  before  the  presentment.  The  pay- 
ment to  Kershaw  was  a  payment  to  plaintiffs.  The  case  of  James  v, 
Houlditch  is  an  authority;  in  that  case  Mr.  Selwyn  was  counsel,  and 
in  his  book  (Selwyn's  N.  P.,  9th  ed.,  354)  the  facts  differ.  In  Seech- 
ing V.  Gower,  Holt's  N.  P.  313,  the  defendant  delivered  to  plaintiffs  a 
check  of  20Z.  drawn  on  the  Maidstone  Bank,  on  the  5th  April.  It  was 
given  to  the  plaintiffs  at  the  Tunbridge  market,  sometime  before  the 
post  set  out  on  the  5th,  and  they  gave  their  own  notes  in  exchange. 
Plaintiflfe  kept  it  till  after  the  6th,  and  sent  it  to  Maidstone  by  the 
carrier  on  the  morning  of  the  7th.  The  carrier  reached  Maidstone  at 
nine  o'clock  on  the  morning  of  the  7th,  but  the  Maidstone  Bank  did 
not  open  that  morning.  If  it  had  been  sent  by  the  post  of  the  6th  it 
would  l^ave  reached  Maidstone  at  eight  o'clock  in  the  morning  of  the 
7th.  Gibbs,  J.,  said:  "The  plaintiffs  cannot  recover;  they  have  been 
guilty  of  laches ;  I  will  not  say  that  it  was  not  their  duty  to  have  sent 
the  check  off  by  the  post  Of  the  5th,  but  the  extreme  time  up  to  which 
they  were  justified  in  keeping  it  was  till  the  post  of  the  6th."  [Hill, 
J. — I  should  be  very  slow  to  think  that  law  now.  Blackburn,  J. — 
Are  there  any  other  cases  to  back  that  ?1  That  case  was  acted  upon 
in  Camidge  v.  Allenby,  6  B.  &  C.  873  (E.  C.  L.  R.  vol.  13);  9  Dow.  & 
Ry.  391.  If  Kershaw  had  sent  the  check  on  the  Saturday,  it  might 
have  been  presented  on  the  Monday.  The  case  of  Bond  v.  Warden 
can  hardly  be  supported ;  it  is  opposed  to  Alexander  v.  Burchfield,  3 
Scott  N..S.  555;  neither  is  it  an  authority  on  the  facts.  [Crompton, 
J. — We  must  take  it  that  the  law  makes  a  difference  between  the  same 
and  a  different  place ;  a  man  need  not  have  an  agent  if  he  be  in  the 
same  town.]  No  case  goes  the  length  of  saying  that  if  a  check  is  re- 
ceived at  another  place  the  holder  has  three  clear  days  to  present  it ; 
reasonable  diligence  means  that  he  must  take  the  necessary  steps  on 
the  next  business  day.  The  giving  notice  of  a  dishonoured  bill  and 
presenting  a  check  are  for  this  purpose  considered  in  the  same  way. 
When  a  man  has  failed  to  present  within  a  reasonable  time,  he  is 
guilty  of  negligence.  The  plaintiff,  by  ratifying  an  act  of  his  agent, 
ratified  the  whole  of  his  conduct ;  and  the  case  must  be  looked  at  as 
if  the  check  had  been  given  to  plaintiff' himself;  and  Moule  v.  Brown 
is,  in  fact,  an  authority  in  the  defendant's  favour. 

Crompton,  J. — I  think  we  can  decide  this  case  on  a  very  short 
ground ;  it  is  rather  one  of  fact  than  law.  By  the  conduct  of  the  de- 
fendant the  check  did  n©t,  for  any  practicable  business  purpose,  come 
to  the  hands  of  the  plaintiff's  agent  till  Saturday,  and  we  ought,  there- 
fore, to  treat  it  as  if  it  were  in  fact  a  handin;^  over  of  it  on  Saturday ; 
for  it  is  clear  that  the  defendant  never  intended  that  Kershaw  should 
do  more  than  take  it  to  his  master  on  the  following  morning.  Then 
there  were  no  laches  on  plaintiff's  part.  On  the  other  points  raised,  I 
do  not  think  it  necessary  to  express  an  opinion,  but  give  judgment 
on  that  short  and  simple  ground. 

Hill  and  Blackburn,  Js.,  concurred. 
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BABNETT  v.  THE  CEYSTAL  PALACE  CX)MPANY.    May  25J(p) 

A  clerk  of  an  incorporated  company  authorised  to  act  in  the  matter  of  delirering  np  the 
plaintiff's  goods  to  himi  refused  to  deliver  them  np,  on  being  applied  to  by  the  plaintiff  for  them, 
withoat  a  written  order  for  the  delivery : 

Held,  that  he  had  no  right  to  attach  such  a  condition  before  delivoring  them  vp,  and  that  thie 
was  such  a  refusal  to  deliver  as  would  bind  the  company. 

Detinue  for  certain  boards  covered  with  red  baize  and  marked  with 
white  letters,  for  hair  combs  and  brushes,  towels,  &c. 

Plea,  not  guilty. 

At  the  trial  before  Wightman,  J.,  it  appeared  that  the  plaintiff 
claimed  the  articles  in  question  as  assignee  under  a  bill  of  sale  from 
one  Haselden,  who  became  tenant  of  the  waiting-rooms  at  the  Crystal 
Palace  in  March,  1860,  and  continued  so  until  November.  The 
articles  in  question  were  supplied  by  and  belonged  to  Haselden  until 
he  assigned  them  to  the  plaintiff  on  the  27th  September,  1860,  by  bill 
of  sale,  of  which  notice  was  given  to  the  Crystal  Palace  Company. 
Some  communication  took  place  between  Mr.  Grove,  the  secretary  of 
the  Company,  and  the  plaintiff's  solicitor,  and  Mr.  Grove  pVomiaed 
that  the  things  should  be  delivered  up  to  the  plaintiff.  After  this  the 
plaintiff  went  with  a  horse  and  cart  for  the  purpose  of  taking  away  the 
things,  but  on  going  to  the  secretary's  office  he  saw  a  clerk  named 
Thompson  only,  the  secretary  being  absent.  The  plaintiff  and  Hasel- 
den saw  Thompson  and  produced  the  bill  of  sale  to  him,  but  he  re- 
fused to  give  any  direction  or  order  to  allow  the  things  to  be  removed 
unless  the  plaintiff  would  sign  a  receipt.  He  said,  "  I  must  have  a 
written  order  for  the  delivery."  Upon  this  the  plaintiff  went  away 
without  obtaining  the  goods,  and  commenced  this  actipn.  The  jury 
found  that  Thompson  had  authority  from  Grove  to  act  in  the  matter. 
The  verdict  was  entered  for  the  plaintiff  for  21i.,  to  be  reduced  upon 
the  things  being  given  up  to  the  plaintiff. 

C,  Pollock  moved  for  a  new  trial  for  misdirection. — What  passed 
with  Thompson  did  not  amount  to  a  refusal  by  the  defendants  to  giv^^ 
up  the  property.  Thompson  was  a  mere  clerk  of  an  incorporated 
joint  stock  company,  and  his  request  for  a  receipt  was  not  a  refusal 
by  the  company  to  give  up  the  goods. 

Wightman,  J. — It  was  admitted  at  the  trial  that  Grove,  the  secre- 
tary, had  authorized  Thompson  to  act  in  the  matter,  and  it  was  proved 
that,  after  the  writ  was  served  upon  Grove,  Grove  went  to  Thompson 
and  said,  "  Why  did  you  not  give  up  the  goods  ?  See  what  trouble 
you  have  got  me  into." 

Blackburn,  J. — What  ground  in  law  is  there  for  the  Company  to 
attach  this  condition  before  delivering  up  a  man's  own  goods  to  him? 
In  trover,  how  could  it  be  said  that  this  was  not  a- con  version? 

Cbompton,  J. — ^This  case  does  not  fall  within  Alexander  v.  Southey, 
6  B.  &  Aid.  247  (E.  C.  L.  R.  vol.  7),  where  the  plaintiff's  goods  had 
been  carried  by  the  servants  of  an  insurance  company  to  a  warehouse 
of  which  the  defendant,  a  servant  of  the  company,  kept  the  key ;  and 
the  defendant,  on  being  applied  to  by  the  plaintiff  to  deliver  i,hem  up, 
refused  to  do  so  without  an  order  from  the  company ;  and  it  was  held 
that  this  was  not  such  a  refusal  as  amounted  to  a  conversion  by  the 

(a)  4  L.  T.,  N.  8.  408. 
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defendant.  In  this  case  Thompson  was  admitted  to  have  authority  to 
act,  and  both  the  original  owner  and  the  assignee  of  the  property  saw 
him,  and  produced  the  bill  of  sale,  and  no  question  was  raised  as  to 
the  plaintiff's  title  to  the  property. 

OooKBURN,  C.  J. — The  point  is  too  clear.  After  service  of  the 
writ,  the  Company  should  have  taken  out  a  summons  to  stay  upon 
delivery  of  the  property.  Rule  refusea. 


CLARK  and  Others  v.  SMALLFIELD.    May  27.(a) 

By  the  oaatom  of  trade,  when  timber  ia  sold  in  bond  at  a  sale  by  auction  in  London,  the 
buyer  contracts  to  buy  at  a  price  including  the  duty  payable,  and  he  may,  by  giving  notice  on . 
the  following  day  so  to  do,  elect  to  take  the  timber  in  bond,  and  if  he  does  so,  he  is  then  only 
bound  to  pay  the  price  less  the  duty.  On  the  10th  February,  1800,  defendant  bought  timber 
in  bond  at  a  sale  by  auction  at  a  price  including  duty,  the  contract  to  be  completed  within 
fourteen  days,  and  the  Chancellor  of  the  Exchequer,  on  the  evening  of  that  day,  gave  notice 
that  a  resolution  would  be  moved  to  reduce  the  duty  on  timber,  and  he  accordingly  moved  and 
carried  such  a  resolution  on  the  8th  March.  An  Act  of  Parliament  passed  to  that  effect  on  the 
5th  May,  the  reduction  commencing  from  the  8th  March.  On  the  11th  February,  the  defendant 
gave  notice  to  the  seller  that  be  elected  to  take  the  timber  in  bond,  and  on  the  24th  February 
offered  the  price  less  the  then  duty,  which  the  plaintiffs  refused  to  take,  and  they  also  refused 
to  give  a  delivery  order  for  the  timber.  In  an  action  by  the  plaintiffs  to  recover  the  price  of 
the  timber : 

Held,  first,  that  the  custom  was  receivable  in  evidence  : 

Secondly,  that,  under  these  circumstances,  it  was  applicable  to  the  contract,  and  that  the 
defendant  was  entitled  to  judgment. 

This  was  an  action  to  recover  245t,  the  price  of  two  lots  of  timber, 
sold  by  auction  at  VIL  per  standard  hundred. 

Plea,  that  the  contract  of  sale  ^s  subject  to  this  condition,  that  if 
the  buyer  elected  to  receive  the  timber  in  bond,  he  was  entitled  to 
have  a  delivery  order  from  the  seller  on  payment  of  the  purchase- 
money,  less  the  sum  payable  for  duty  ;  that  the  buyer  did  so  elect, 
and  tendered  the  money  less  the  duty,  and  demanded  a  delivery  order, 
and  that  the  seller  refused  to  take  the  money  and  to  give  a  delivery 
order. 

The  plaintiffs,  merchants  in  London,  put  up  the  two  lots  of  timber, 
which  were  in  bond,  for  sale  by  auction,  on  the  10th  February  1860, 
and  the  defendant  became  the  purchaser  at  12Z.*per  standard  hundred 
measurement  (including  the  duty  of  10«.  per  load).  By  the  custom 
of  trade,  the  buyer  was  entitled  on  the  following  day  to  declare  whether 
he  would  elect  to  take  the  timber  in  bond ;  and  if  he  did  he  was  en- 
titled to  a  delivery  order  for  the  timber,  on  payment  of  the  purchase- 
money,  less  the  duty.  By  the  conditions  of  sale,  the  buyer  was  to  pay 
down  a  deposit  of  10  per  cent,  on  the  value  of  each  lot,  and  the  re- 
mainder within  fourteen  days  from  the  day  of  sale,  and  warehouse 
rent,  if  not  cleared  within  twenty-eight  days. 

On  the  evening  of  the  10th  February  the  Chancellor  of  the  Ex- 
chequer, in  introducing  the  Budget  in  the  House  of  Commons,  an- 
nounced the  intention  of  the  Government  to  propose  a  reduction  of 
the  duty  on  timber,  and  on  the  following  morning  the  defendant, 
availing  himself  of  the  custom  of  trade,  gave  notice  that  he  elected  to 
take  the  two  lots  of  timber  in  bond,  and  on  the  prompt  day  (the  24th 

(a)  4  L.  T.,  N.  S.  406. 
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February)  tendered  the  purchase-money,  less  the  duty,  and  demanded 
a  delivery  order,  which  the  plaintiflfe  refused  to  take,  and  they  also 
refused  to  give  the  delivery  order.  On  the  8th  March  the  Chancellor 
of  the  Exchequer  proposed  a  resolution  in  the  House  of  Commons, 
which  was  carried,  to  reduce  the  timber  duty  from  10s.  to  2a.  per  load, 
and  an  Act  of  Parliamant  carrying  that  resolution  into  effect  passed 
on  the  15th  May  following,  the  reduction  commencing  from  the  8th 
March,  the  date  of  the  resolution  in  the  House  of  Commons.  Upon 
this  state  of  facts  the  plaintiff's  counsel  contended,  that  evidence  of 
the  custom  was  not  admissible,  but  if  it  was.,  that  the  custom  was  not 
applicable  to  the  contract,  and  that  the  defendant  ought  to  have  paid 
the  full  amount,  inclusive  of  the  duty,  on  the  prompt  day.  Cockburn. 
C.  J,,  at  the  trial,  ruled  otherwise,  and  directed  a  verdict  for  the  defend- 
ant, reserving  leave  to  the  plaintiflfe  to  move  to  enter  the  verdict  for 
them  for  the  2461. 

January  14. —  Collier  moved  to  enter  the  verdict  for  the  plaintiffs 
for  245Z.  First,  the  evidence  of  the  custom  was  not  admissible.  [By 
the  QouRT. — It  clearly  was  admissible.]  Secondly,  it  was  inappli- 
cable to  this  contract  on  the  facts  proved  at  the  trial. 

The  Court  refused  a  rule  on  the  first  ground,  and  granted  a  rule 
nisi  on  the  second.  No  notice  of  appeal  against  the  refusal  on  the 
first  ground  was  given  within  four  days. 

Bovill  {Honyman  with  him)  showed  cause. 

CoUier,  Lush  and  Turner  in  support  of  the  rule. 

CocKBURN,  C.  J. — This  is  a  very  clear  case.  We  must  consider  the 
custom  as  incorporated  into  the  contract,  and  as  if  it  was  part  of  the 
written  terms  of.  it.  In  the  first  instance  the  seller  engages  to  pay  the 
duty,  and  the  buyer  the  entire  price,  including  the  duty,  unless  the 
buyer  elects  to  take  the  timber  in  Dond  and  to  pay  the  duty  himself. 
Suppose  the  contract  had  been  in  its  extended  form,  could  it  be  said  that, 
because  the  Chancellor  of  the  Exchequer  had  given  notice  in  the  House 
of  Commons  of  a  reduction  in  the  timber  duties,  the  rights  and  liabilities 
of  the  parties  under  the  contract  would  thereby  be  altered  ?  I  consider 
this  argument  conclusive,  that  if  the  buyer  had  gone  on  the  24th  Feb- 
ruary with  the  entire  price  and  demanded  the  timber,  the  seller's  refosal 
to  pay  the  then  duty  and  deliver  the  timber  would  have  been  a  breach 
of  the  contract.  Now  in  this  case  the  buyer  did  go  on  the  24:th  Feb- 
ruary and  offer  the  price  minus  the  then  existing  duty  and  demand 
the  timber,  and  the  seller  refused  to  receive  'the  price  and  give  a  de- 
livery order.  That  was  a  breach  of  contract,  and  the  seller  cannot  by 
a  breach  of  contract  place  himself  in  a  better  position  than  he  would 
have  been  in  if  he  had  performed  it.  Although  the  circumstances 
wei'e  not  ordinary,  the  custom  is  equally  applicable.  The  rule  must 
therefore  be  discharged. 

The  rest  of  the  Court  concurring,  Rule  discharged. 

Collier  applied  for  leave  to  appeal,  and  give  four  days'  notice  nunc 
pro  tunc,  on  the  ground  that  the  evidence  of  the  custom  was  not  ad- 
missible ;  the  plaintiflfe  having  inadvertently  allowed  the  four  days' 
notice  required  by  the  statute  to  elapse.  The  refusal  of  the  rule  on 
this  ground  was  upon  January  14. 

The  Court  said  that  to  allow  this  would  be  to  intimate  a  doubt» 
whereas  they  thought  it  very  clear  that  the  custom  was  admissible 
in  evidence. 
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DRAKE  V.  The  AMICABLE  SOCIETY  FOB  A  PERPETUAL 
ASSURANCE  OFFIOE.(o)    May  28. 

In  1822  the  defendants  panted  a  policy  of  insuranoe,  admitting  A.  B.  a  member  of  their 
aoeiety,  and  binding  themselres  to  pay  to  hia  exeontors,  administrators,  or  assigns  such  propor- 
tion or  share  of  the  joint  stock  and  fund  of  tha  said  society  as  should  become  due  on  the  death 
of  the  said  A.  B.,  according  to  the  charters  and  by-laws  of  the  said  society.  The  plaintiff  w«« 
the  assignee  of  the  said  policy,  which  became  a  claim  on  defendants'  society  in  1858.  After  the 
making  of  the  said  policy,  and  before  it  became  a  claim,  certain  other  charters  were  granted  to 
the  said  society,  and  Acts  of  Parliament  were  passed  relating  tfiereto,  which  modified  and  altered 
the  manner  of  calculating  the  proflti  and  apportioning  them  amongst  the  representatives  of  the 
Aives  insured ;  these  proTuions  were  in  their  terms  general,  without  distinction  to  past  or  ftiture 
policies : 

Held,  that  the  policy  in  question  was  regulated  by  the  later  charters  and  Acts  of  Parliament, 
And  that  the  distribution  of  the  profits  of  defendants'  society  on  its  becoming  a  claim  must  be  in 
aeoordance  therewith. 

In  this  case  an  action  was  commenced  by  Charles  Drake,  the  plain- 
tiff, against  the  Amicable  Society  for  a  Perpetual  Assurance  Office, 
and  on  the  3d  June,  1859,  a  rule  of  Court  was  made  by  consent  of 
the  parties,  whereby  it  was  ordered  that  the  defendants  should*forth- 
with  pay  to  the  plaintiff  the  sum  of  2220Z.,  the  amount  admitted  by 
the  defendants  to  have  become  payable  upon  the  death  of  David  Hine, 
by  virtue  of  the  policy  of  insurance  declared  upon  in  the  said  action, 
without  prejudice  to  any  question  in  the  said  action  or  between  the 
parties ;  and  that  the  said  action  and  all  matters  in  difference  between 
the  parties  should  be  referred  to  arbitration,  with  power  to  the  arbi- 
trator to  certify,  &c.,  the  costs  of  the  cause  to  abide  the  event,  and  the 
costs  of  the  reference  to  be  in  the  discretion  of  the  arbitrator,  with 
power  to  the  arbitrator  to  state  any  question  of  law  for  the  decision 
of  the  Court ;  and  it  was  further  ordered  that  in  case  of  dispute  the 
Court  should  have  power,  from  time  to  time,  to  remit  the  matters 
referred,  or  any  of  them,  to  the  reconsideration  of  the  arbitrator.  By 
another  order  of  the  Court  of  the  16th  April,  1860,  it  was  further 
ordered  that  the  first-named  order  should  be  amended,  by  inserting 
therein  liberty  for  the  arbitrator  to  make  one  or  more  award  or  awards, 
submitting  questions  of  law  to  the  Court  before  making  his  final 
award,  arid  the  said  rule  was  amended  accordingly. 

The  arbitrator  made  his  award,  whereby  he  found  the  issues  joined 
between  the  plaintiff  and  the  defendants  in  favour  of  the  defendants ; 
and  he  stated  on  the  face  of  his  award  the  following  facts  for  the  de- 
cision of  the  Court  upon  the  question  of  law  arising  thereon :  That 
after  the  granting  of  the  several  charters  in  the  declaration  mentioned, 
incorporating  and  relating  to  the  corporation  of  the  Amicable  Society 
for  a  Perpetual  Assurance  Office,  viz.,  the  charter  of  the  25th  July, 
in  the  fifth  year  of  the  reign  of  Queen  Anne,  the  charter  of  the  16th 
Jan.  1730,  the  charter  of  the  8th  May,  1790,  and  the  charter  of  the 
30th  Oct.  1807,  the  said  society  did,  on  the  24th  July,  1822,  by  a 
policy  or  instrument  in  writing,  sealed  with  their  common  seal,  admit 
the  said  David  Hine  to  be  a  member  of  the  said  society  on  ten  shares, 
and  did  thereby  oblige  themselves  and  their  successors  to  pay  to  the 
executors,  administrators,  or  assigns  of  the  said  David  Hine  such  a 
proportion  or  share  of  the  joint  stock  and  fund  of  the  said  society  as 

(a)  4  Law  Times,  N.  8.  485. 
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should  become  due  upon  the  death  of  the  said  David  Hine,  according 
to  the  charters  and  by-laws  of  the  said  society.  And  he  found  that 
the  said  policy  ever  after  its  execution  continued  of  full  force  and 
effect.  And  he  further  found  that  after  the  making  of  the  said  policy, 
and  before  the  death  of  the  said  David  Hine,  all  the  interest,  claim, 
and  demand  of  the  said  David  Hine,  his  executors,  administrators,  or 
assigns,  of  and  in  the  said  policy  and  the  said  shares,  in  respect  of 
which  the  said  David  Hine  was  so  admitted  a  member  of  the  said 
society,  and  the  proportion  or  share  of  the  joint  stock  or  fund  of  the 
said  society  as  became  due  upon  the  death  of  the  said  David  Hine, 
upon  or  by  virtue  of  the  said  policy,  or  the  said  shares,  came  to  and 
vested  in  equity  in  the  plaintiff.  And  he  found  that  after  the  making 
of  the  said  policy  a  certain  charter  relating  to  the  said  society,  bear- 
ing date  the  12th  Feb.  1823,  was  made  and  granted  under  the  Great 
Seal  of  Great  Britain.  And  he  found  that  a  certain  other  charter 
relating  to  the  said  society,  bearing  date  the  12th  April,  1836,  was 
duly  made  and  granted  under  the  Great  Seal  of  Great  Britain.  And 
afteriR^rds  a  certain  Act  of  Parliament  was  made  and  passed  in  the 
Parliament  holden  in  the  8th  year  of  the  reign  of  her  Majesty  Queen 
Victoria,  entitled  "  An  Act  to  enable  the  corporation  of  the  Amicable 
Society  for  a  Perpetual  Assurance  Office  to  lend  money  upon  mortgage 
for  the  purpose  of  investment,  and  also  to  confer  other  powers  upon 
the  said  society,"  which  Act  was  a  public  Act ;  and  a  certain  other 
Act  of  Parliament  was  made  and  passed  in  the  I7th  year  of  the  reign 
of  her  Majesty  Queen  Victoria,  entitled  "  An  Act  to  confer  additional 
powers  upon  the  corporation  of  the  Amicable  Society  for  a  Perpetua-> 
Assurance  Office  for  the  purposes  of  investment,"  which  charters  and 
Acts  of  Parliament  were  to  be  taken  and  referred  to  as  though  they 
were  set  out.  And  he  found  that  by  a  by-law  of  the  said  society, 
made  after  the  passing  of  the  said  first-mentioned  Act  of  Parliament, 
and  before  the  death  of  the  said  David  Hine,  and  which  has  ever  since 
been  in  force,  it  was  provided  "that  the  registrar  for  the  time  being 
shall,  as  soon  as  may  be  after  the  5th  July  in  each  year,  make  the 
requisite  valuations  and  ascertain  the  balance  dividend  as  on  the  pre- 
ceding 5th  April,  and  the  profit  or  loss  of  the  preceding  jear,  and 
the  amount  ot  the  dividend  to  be  paid  on  each  share  which  shall  have 
or  shall  become  a  claim  during  the  current  year,  according  to  the 
provisions  of  the  charter  of  1836,  and  shall  report  the  same  to  the 
court  of  directors  previously  to  the  annual  general  court  to  be  held 
in  July,  at  which  general  court  the  chairman  shall  declare  the  divi- 
dend to  be  paid  on  all  claims  arising  by  the  deaths  of  members  in  the 
year  commencing  with  the  preceding  5th  of  April."  And  he  found 
that  the  said  David  Hine  died  on  the  26th  Jan.  1858 ;  and  he  found 
that  the  registrar  of  the  said  society  did,  in  pursuance  of  the  said  by- 
law, as  soon  as  might  be  after  the  5th  July,  1857,  make  the  requisite 
valuations,  and  ascertain  the  balance  dividend  as  on  the  preceding 
5th  April,  and  the  profits  or  loss  of  the  preceding  year,  and  the 
amount  of  dividend  to  be  paid  on  each  share  which  had  or  should 
become  a  claim  during  the  then  current  year,  according  to  the  provi- 
sions of  the  charter  of  1836,  and  the  before-mentioned  Acts  of  Par- 
liament, and  reported  the  same  to  the  court  of  directors  previously 
to  the  annual  general  court  of  the  said  society,  holden  on  the  8th  July, 
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1857,  at  which  general  court  the  chairman  declared  the  balance  divi- 
dend for  the  current  year  to  be  216i.  75.  6rf.  on  each  share,  and  the 
actual  dividend  to  be  paid  on  all  claims  arising  by  the  deaths  of  mem- 
bers in  the  year,  commencing  with  the  preceding  5th  April,  to  be 
222 i.  And  he  found  that  in  ascertaining  the  said  dividends  all  the 
provisions  in  that  behalf  of  the  said  charter  of  the  12th  April,  1886, 
and  of  the  said  Acts  of  Parliament,  and  of  the  by-laws  of  the  said 
society,  have  been  duly  observed  by  the  said  society,  and  the  regis- 
trar, and  other  officers  thereof.  And  he  found  that  the  amount  of 
dividend  payable  upon  the  claim  arising  upon  the  death  of  the  said 
David  Hine  being  so  ascertained  in  accordance  with  the  provisions 
of  said  charter,  Acts  of  Parliament,  and  by-laws,  amounted  to  the 
sum  of  2220Z.,  and  no  more,  which  sum  has  been  paid  to  the  said 
plaintiff,  Charles  Drake,  in  pursuance  of  the  order  of  her  Majesty's 
Court  of  Queen's  Bench  of  the  3d  June,  1859. 

Upon  these  facts,  the  plaintiff  contended  that  his.  claim  upon  the 
said  society  in  respect  of  the  said  shares  of  the  said  David  Hine 
ought  not  to  have  been  ascertained,  in  accordance  with  the  provisions 
of  the  said  charter  of  1886,  and  the  said  Acts  of  Parliament  and  by- 
laws in  force  at  the  time  of  the  death  of  the  said  David  Hine,  and 
thence  hitherto;  but  that  his  claim  ought  to  have  been  ascertained  in 
accordance  with  the  provisions  of  the  charters  in  force  on  the  24th 
July,  1822,  being  the  time  of  the  granting  of  the  policy  upon  the  life 
of  the  said  David  Hine. 

The  question  of  law  which  was  submitted  for  the  decision  of  the 
Court  was,  whether  or  not  the  claim  of  the  plaintiff  ought  to  have 
been  ascertained  in  accordance  with  the  provisions  of  the  said  charter 
of  1836,  and  the  said  Acts  of  Parliament  and  by-laws  in  force  at  the 
time  of  the  death  of  the  said  David  Hine,  and  thence  hitherto.  If 
the  Court  should  be  of  opinion  in  the  negative  of  Ihe  above  question, 
it  would  be  necessary  to  enter  upon  a  further  consideration  of  the 
plaintiff's  claim,  and  to  ascertain  the  amount  thereof  in  such  other 
manner  as  the  Court  might  direct,  and  to  make  a  further  award  with 
respect  to  the  matters  in  difference  between  the  said  parties  other 
than  the  said  action.  But  unless  the  Court  should  be  of  opinion  in 
the  negative  of  the  above  question,  the  arbitrator  finally  awarded  that 
the  plaintiff  had  not  any  claim  upon  the  defendants  beyond  the  said 
sum  of  2220i.,  and  that  that  sum  having  been  paid  to  the  plaintiff 
by  the  defendants,  neither  of  the  said  parties  had  any  claim  upon  the 
other  of  them. 

The  plaintiff  in  person, — The  charter  which  governed  the  defend- 
ants' society  in  1822,  when  this  policy  was  effected,  was  that  of  the 
30th  October,  1807.  By  that  charter'  his  Majesty  King  George  III. 
did  •'  grant,  direct,  and  appoint  that  seven-eighth  parts  of  such  annual 
contributions  as  shall  become  due  in  every  year,  and  shall  be  actually 

Eaid  by  or  on  account  of  all  and  every  person  and  persons  who  shall 
ereafter  become  a  member  or  members  of  the  said  society,  shall  be 
equally  divided  amongst  and  duly  paid  to  all  and  every  the  nominee 
and  nominees  of  all  and  every  member  and  members  of  the  said 
society  who  shall  die  in  every  year,  their  respective  executors,  admi- 
nistrators, and  assigns,  together  with  such  part  of  the  annual  contri- 
butions of  all  and  every  member  and  members  of  the  said  society, 
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admitted  under  or  by  virtue  of  the  said  several  in  part  recited  char- 
ters, or  any  or  either  of  them,  and  so  much  more  as  shall  be  agreed 
upon  by  the  members  of  the  said  society  for  the  time  being,  or  the 
major  part  of  such  of  them  as  shall  be  present  in  general  courts  to 
be  from  time  to  time  assembled,  and  as  is  directed  by  the  same  char- 
ters, according  to  the  original  plan  of  the  said  society ;  and  that  the 
remaining  eighth  part  of  the  moneys  which  shall  be  so  contributed 
and  paid,  together  with  such  interest,  increase,  and  improvements  as 
shall  accrue,  or  be  made  thereof,  or  be  received  or  retained  for  annui- 
ties to  be  granted  by  the  said  society  as  aforesaid,  and  all  other  moneys 
which  shall  be  received  by  or  on  account  of  the  said  society,  shall  be 
reserved  and  improved  by  the  said  society  for  the  sole  use  and  benefit 
of  all  and  every  the  members  of  the  same  corporation,  according  to 
their  respective  interests  therein."  That  was  the  clause  under  which 
the  defendants  acted  when  this  policy  waa  made.  The  life  assured 
never  assented  to,  nor  was  in  any  way  party  to  any  alteration  in  the 
terms  of  the  assurance,  neither  was  the  present  plaintiff  as  his  repre- 
sentative ;  and  it  is  on  the  plan  and  scale  indicated  by  that  charter 
that  the  present  claim  ought  to  be  calculated. 

Quain,  contri. — The  powers  conferred  on  the  defendants  by  the 
charter  of  1836,  as  altered  and  confirmed  by  the  Act  of  Parliament 
of  the  8  Vict.  c.  8,  were  those  under  which  the  defendants  acted  when 
this  policy  became  a  claim.  The  Act  referred  to,  by  the  8th  section, 
provides,  "  That  in  making  the  valuations  directed  by  the  said  last- 
recited  charter  to  be  made  as  on  the  5th  of  April  in  every  vear,  of 
the  present  worth  on  such  6th  of  April  of  the  annual  and  other  con* 
tributions  payable  in  respect  of  members  of  the  said  society  assured 
for  the  whole  of  life,  and  of  the  shares  of  such  members,  the  rate  of 
interest  shall,  as  on  the  5th  day  of  April,  1845,  and  as  on  the  5th  of 
April  in  every  subsequent  year,  be  assumed  at  3/.  10s.  per  centum  per 
annum  in  lieu  of  the  rate  of  interest  directed  to  be  assumed  by  the 
said  recited  charter,  or  at  such  other  rate  per  centum  per  annum  in 
every  or  any  such  subsequent  year  as  shall  from  time  to  time  be  re- 
commended by  the  court  of  directors  for  the  time  being,  and  confirmed 
and  adopted  by  the  general  court  of  the  said  society ;  and  that  in 
making  the  valuations  directed  to  be  made  by  the  said  last-recited 
charter  as  on  the  5th  April  in  every  year,  of  all  the  capital  or  joint 
stock  estates  and  property  of  the  said  society  on  that  day,  all  the 
stock  in  the  public  funds  and  money  invested  on  government  securi- 
ties of  or  belonging  to  the  said  society,  and  all  other  property  of  the 
said  society,  producing  annual  income  (except  Exchequer  bills  and 
debts  bearing  interest,  including  therein  principal  moneys  secured  at 
interest  under  the  authority  of  this  Act),  shall,  as  on  the  5th  April, 
1845,  and  as  on  the  5th  April  in  every  subsequent  year,  be  valued 
by  taking  the  annual  income  arising  from  all  such  property  (except 
as  aforesaid)  at  twenty-eight  years,  and  four-sevenths  of  a  year's  pur- 
chase (in  lieu  of  the  twenty-five  years'  purchase  prescribed  by  the 
said  last  recited  charter),  or  such  other  number  of  years,  or  number 
of  years  and  fraction  of  a  year's  purchase,  as  shall  correspond  with 
the  rate  of  interest  assumed  for  the  time  being  for  valuing  the  annual 
and  other  contributions  and  shares  as  last  hereinbefore  directed,  but 
with  due  allowance  in  respect  of  property  in  houses  and  of  estates  or 
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interests  of  a  perishable  or  determinable  nature,  and  in  respect  of 
charges  of  management,  as  in  the  judgment  of  the  court  of  directors 
for  the  time  being  shall  be  considered  proper,  and  that  Exchequer 
bills  shall  be  valued  in  the  manner  directed  by  the  said  last  hereinbe- 
fore recited  charter,  and  that  debts  bearing  interest,  including  princi- 
pal moneys  secured  by  the  authority  of  this  Act,  shall  be  viilued 
respectively  at  their  respective  amounts,  and  the  interest  due  in  respect 
thereof  on  the  5th  April,  as  on  which  such  valuations  shall  be  respect- 
ively made."  Sect.  9  euacts,  "  That  the  balance  dividend  for  the  year 
commencing  on  the  5th  April,  1844,  shall  be  re-calculated  in  the  man- 
ner directed  by  the  last  hereinbefore  recited  charter,  according  to  the 
rate  of  interest  by  this  Act  authorized  to  be  assumed  in  calculating 
the  balance  dividend  for  the  year  commencing  on  the  5th  April,  1845, 
as  aforesaid,  for  the  purpose  of  ascertaining  the  profit  or  loss  of  the 
said  year,  commencing  on  the  5th  April,  1844,  according  to  such  rate 
of  interest ;  and  that  a  like  re-calculation  shall  be  made  of  the  balance 
dividend  for  every  year  im  mediately  preceding  any  year  the  balance  divi- 
dend for  which  shall  be  calculated  by  the  authority  of  this  Act,  according 
to  another  rate  of  interest  than  the  rate  of  interest  assumed  in  calculating 
the  balance  dividend  for  such  preceding  year,  for  the  purpose  of  ascer- 
taining the  profit  or  loss  of  such  preceding  year  according  to  such  other 
rate  of  interest ;  and  that  in  every  year  commencing  on  the  5th  April, 
in  which  any  change  shall  take  place  in  the  investment  of  any  of  the 
property,  or  in  the  income  derived  from  any  of  the  property  of  the 
said  society,  the  balance  dividend  for  such  year  shall  be  also  re-calcu- 
lated with  reference  to  such  change  of  investment  of  income  as  if  the 
same  had  taken  place  previously  to  the  commencement  of  such  year 
for  ascertaining  the  profit  or  loss  of  such  year ;  and  that,  for  the  pur- 
pose of  calculating  the  average  profit  or  loss  per  share  for  the  year 
commencing  on  the  5th  April,  1844,  the  profit  or  loss  of  each  of  the 
three  next  preceding  years  shall  be  re-calculated  and  ascertained  ac- 
cording to  the  rate  of  interest  assumed  under  the  authority  of  this 
Act  as  aforesaid,  for  making  the  valuations  as  on  the  5th  April,  1845 ; 
and  with  reference  to  any  change  or  changes  of  investment  or  income 
that  has  or  have  taken  place  in  any  of  such  years  in  the  manner  last 
hereinbefore  directed,  and  the  profit  or  loss  so  to  be  ascertained  or 
determined  of  each  of  the  said  three  years  respectively,  shall  be  used 
instead  of  the  profit  or  loss  already  ascertained  pursuant  to  the  said 
last  hereinbefore  recited  charter  of  each  of  the  same  three  years 
respectively."  Sect.  10  enacts,  **  That  for  the  purpose  of  calculating 
the  average  profit  or  loss  per  share  for  each  year,  during  the  remain- 
der of  the  period  of  seven  years  commencing  on  the  5th  April,  1844, 
one-seventh  part  of  the  aggregate  of  the  profit  or  loss  of  the  years 
commencing  respectively  on  the  5th  April,  1838,  the  5th  April,  1839, 
and  the  5th  April,  1840,  as  already  ascertained  or  determined  pursu- 
ant to  the  said  last  hereinbefore  recited  charter,  and  of  the  years  com- 
mencing respectivelv  on  the  5th  April,  1841,  the  5th  April,  1842,  the 
5th  April,  1843,  andf  the  5th  April,  1844,  to  be  ascertained  or  deter- 
mined pursuant  to  the  said  last-recited  charter  anc^  this  Act,  shall  be 
considered  as  representing  the  profit  or  loss  of  each  of  such  seven 
years  respectively,  and  be  used  instead  thereof  in  such  calculation 
accordingly."     The  11th  section  enacts,  *'That  it  shall  be  lawful  for 
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the  court  of  directors  for  the  time  being,  if  they  shall  think  fit,  with 
the  approbation  and  consent  of  the  general  court  of  the  said  society, 
at  any  time  after  the  expiration  of  the  period  of  seven  years,  com- 
mencing on  the  6th  April,  1845,  and  from  time  to  time  thereafter,  at 
the  expiration  of  intervals  of  not  less  than  seven  years,  to  direct  one- 
seventh  part  of  the  aggregate  profit  or  loss  of  the  seven  years  next 
preceding  the  year  commencing  on  the  5th  April  in  which  such  direc- 
tion shall  be  given  to  be  considered  as  representing  the  profit  or  loss 
of  each  of  such  seven  years  respectively,  and  be  used  instead  thereof 
for  the  purpose  of  calculating  the  average  profit  or  loss  per  share  for 
the  year  in  which  such  direction  shall  be  given,  and  for  each  of  the 
five  next  succeeding  years."  Sect.  12  enacts,  "  That  from  and  after 
the  passing  of  this  Act  it  shall  be  lawful  for  the  court  of  directors 
for  the  time  being  of  the  said  society,  if  they  shall  think  fit,  when- 
ever the  actual  dividend  for  any  year,  calculated  according  to  the 
provisions  of  the  said  last-recited  charter  and  this  Act,  shall  be  less 
than  the  balanpe  dividend  for  such  year,  to  increase  such  actual  divi- 
dend to  any  sum  not  exceeding  the  amount  of  such  balance  dividend, 
and  to  pay  such  increased  actual  dividend  instead  of  the  actual  divi- 
dend ascertained  as  aforesaid,  for  every  share  which  shall  become  a 
claim  by  the  death  of  a  member  of  the  said  society  in  such  year," 
That  Act  and  the  charter  to  which  it  refers  now  prescribe  the  manner 
of  calculating  the  amount  to  be  paid  on  claims. 

CocKBURN,  0.  J. — The  question  is,  whether  this  claim  of  the  plain- 
tijff  ought  to  have  been  ascertained  in  accordance  with  the  provisions 
of  the  charter  of  1807,  or  of  those  of  the  Act  of  Parliament  of  1845? 
I  am  of  opinion  that  the  contention  of  the  plaintiff  is  incorrect,  and 
that  the  question  put  to  us  by  the  arbitrator  ought  to  be  answered, 
that  the  plaintiff  is  entitled  to  receive  according  to  the  charter  of 
1836  and  the  Act  of  1845.  The«plaintiff  says  that  the  defendants' 
company  having  entered  into  a  contract  with  him  cannot  alter  or  vary 
the  terms  of  that  contract  without  his  assent ;  but  there  would  here 
arise  the  question  whether  the  person  who  was  the  original  share- 
holder could  not  assent  ?  and  further,  a  question  whether  he  is  not  a 
party  to  the  alteration  which  has  been  made  ?  But  that  it  is  not  ne- 
cessary to  decide.  The  question  for  us  is.  What  is  the  effect  of  the 
later  charter  and  the  Act  ?  Now,  it  appears  that  there  are  two  sys- 
tems of  calculating  the  value  of  policies ;  the  one  in  accordance  with 
the  charter  in  force  when  this  policy  was  effected,  and  the  other  in 
accordance  with  the  subsequent  Act  of  1845.  Now,  the  Act  of  1845, 
by  the  8th  section,  provides  that  the  rate  of  interest  shall  be  assumed 
in  the  charter  valuations  to  be  3J  per  cent,  per  annum,  or  such  other 
rate  as  may  be  agreed  upon  by  the  court  of  directors  and  general 
court.  Then  the  9th  section  says  that  the  profit  and  loss  shall  be 
re-calculated ;  the  10th  section,  that  the  profit  or  loss  shall  be  taken 
upon  the  average  of  seven  years,  until  1852 ;  the  11th  section,  that 
the  average  may  be  continued  afterwards  from  time  to  time ;  and  the 
12th,  that  the  actual  dividend  may  be  increased  to  the  balance  divi- 
dend  when  below  it.  These  sections  provide  what  shall  be  done  in 
future  to  ascertain  the  value  and  claims  of  policies  and  policy-holders : 
all  these  provisions  are  general,  without  distinction  to  past  or  future 
policies.     These  enactments  are  therefore  inconsistent  with  the  state 
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of  things  as  contended  for  by  the  plaintiff,  and  incompatible  with  the 
supposition  that  the  charter  of  1807  is  applicable  to  the  policy  in 
question  in  calculating  its  value.  I  see  no  ambiguity  in  the  case ;  it 
is  not  like  those  cases  where  an  Act  of  Parliament  has  been  held  not 
to  be  binding  upon  persons  not  parties .  to  it.  I  see  no  reason  why 
this  Act  of  Parliament  should  not  be  applicable  to  the  plaintiff  as 
assignee  of  the  policy.  The  terms  of  the  Act  of  Parliament  are 
general.  The  charter  of  1836,  taken  with  the  Act  of  1845,  applies 
generally  to  all  policies  both  then  existing  and  thereafter  to  be  issued. 

WiGHTMAN,  J, — The  mode  of  calculation  was  entirely  altered  by 
the  Act  of  Parliament  passed  in  1845,  but  the  alteration  shows  that 
it  was  the  intention  to  introduce  a  new  method  of  calculation.  The 
preamble  states  that  it  is  expedient  to  vary  the  rate  of  interest  as- 
sumed in  making  the  valuations  by  the  old  charter  directed  to  be 
made,  and  to  make  other  corresponding  alterations,  and  certain  regu- 
lations for  better  effecting  the  purposes  of  the  said  charters ;  and  then 
come  the  clauses  which  have  been  read  by  the  Lord  Chief  Justice, 
which  to  my  mind  make  it  clear  that  it  was  not  intended  that  exist- 
ing policies  should  be  exempted  from  the  provisions  of  the  Act. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  original  claim  of 
the  plaintiff  depends  on  a  covenant  of  the  defendants*  Company,  on 
the  construction  of  which  there  is  no  doubt.  They  bound  themselves 
to  pay  according  to  the  charter  and  by-laws  then  in  force.  The  plain- 
tiff says  the  persons  whose  lives  were  insured,  or  their  assignees  or 
representatives,  must  agree  to  any  alteration  before  it  can  be  made 
valid  and  effectual ;  and  had  it  rested  solely  on  the  charter  of  1836, 
I  should  have  been  much  inclined  to  think  that  the  plaintiff  was  right. 
But  then  came  the  Act  of  Parliament  of  1845,  and  my  only  doubt 
has  been  whether  the  Legislature  have  sufficiently  expressed  their 
intention.  I  think,  when  the  position  and  rights  of  others  are  affected, 
such  intentions  should  be  made  quite  clear ;  and  looking  at  the  sec- 
tions 8  to  12,  referred  to  by  the  Lord  Chief  Justice,  I  cannot  see  any 
other  way  of  construing  them.  No  other  interpretation  would  be 
reasonable  and  sensible.  I  would  rather  the  intention  had  been  more 
clearly  defined,  but  I  can  see  no  other  reasonable  conclusion  to  come 
to,  and  I  agree  in  thinking  that  this  is  the  true  construction  of  the 
Act  of  Parliament.  Judgment  for  the  defendants. 


DAY  V.  HEMINGS.(a)    Jwm  4. 

By  ih«  80  G«o.  8,  e.  70,  ■.  28,  any  penon  having  any  priniing-proM  ii  to  oause  notice  thereof 
to  he  given  to  the  elerk  of  the  peace  acting  for  the  county,  stewarty,  riding,  division,  city, 
horongh,  town,  or  place  where  the  same  shall  be  intended  to  be  uied  .  .  .  under  a  penalty  of 
302.  for  keeping  or  using  such  press.  By  the  7  A  8  Vict.  c.  71,  a.  11,  the  Quarter  Sessions  for 
the  city  of  Westminster  are  abolished,  and  all  the  duties  of  the  officers  thereof  are  transferred 
to  the  county  of  Middleeex.  To  an  action  for  work  and  labour  (printing)  brought  by  a  printer 
carrying  on  business  in  Westminster,  the  defendant  pleaded,  thirdly,  that  the  printing  was  done 
after  the  passing  of  the  above  Acts,  and  that  the  plaintiff  had  not  delivered  any  notice  to  the 
clerk  of  the  peace  for  Middlesex ;  fourthly,  that  the  printing  was  done  after  the  passing  of  the 
39  Geo.  3,  c.  79,  and  that  the  plaintiff  had  not  delivered  any  notice  to  the  clerk  of  the  peace  for 
the  city  of  Westminster : 

(a)  4  Law  Times,  N.  8.  481. 
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Held,  npoD  demarrer,  thftt  the  ploas  were  bad,  as  eaoh  plea  should  haro  negatived  that  notiee 
was  given  neither  to  the  clerk  of  the  peace  for  the  city  of  Westminster,  nor  to  the  clerk  of  tlia 
peace  for  Middlesex. 

Sembief  that  the  pleas  woald  have  been  good  if  properly  pleaded. 

This  was  a  demurrer  to  the  third  and  fourth  pleas. 

The  declaration  was  for  money  payccble  by  the  defendant  to  the 
plaintiff  for  goods  sold  and  delivered,  and  for  work  and  labour  done 
and  materials  provided,  and  money  paid  by  the  plaintiff  to  and  for 
the  defendant,  at  his  request ;  and  for  money  payable  by  the  defendant 
to  the  plaintijBF  for  the  defendant's  use  and  occupation  by  the  plaintiff^s 
permission  of  certain  rooms  and  apartments  or  chambers  of  the  plain- 
tiff's ;  and  for  money  found  to  be  aue  from  the  defendant  to  the  plain- 
tiff on  accounts  stated  between  them. 

The  third  plea  stated  *^  that  the  alleged  work  and  labour  was  done 
as  and  in  composition  and  press  work  by  the  plaintiff  as  a  printer, 
and  as  and  in  a  certain  printing-press  of  the  plaintiff,  and  by  and  with 
certain  types  for  printing  of  the  plaintiff,  and  not  otherwise,  to  wit, 
within  the  city  of  Westminster,  in  the  county  of  Middlesex,  and  the 
said  materials  alleged  to  be  provided  by  the  plaintiff  consisted  of 
divers  quantities  of  paper  printed  upon  by  the  plaintiff  at  and  in  the 
said  press,  and  by  and  with  the  said  types  for  printing  of  the  plaintiff, 
and  not  otherwise,  to  wit,  within  the  city  of  Westminster,  in  the 
county  of  Middlesex,  aforesaid ;  and  the  defendant  further  says,  that 
the  said  work  and  labour,  so  consisting  of  composition  and  presswork 
as  aforesaid,  was  so  done,  and  the  said  materials,  so  consisting  of 
paper  printed  on  as  aforesaid,  were  so  provided  after  the  expiration 
of  forty  davs  from  the  day  of  the  passing  of  an  Act  of  Parliament, 
entitled  "  An  Act  for  the  more  effectual  suppression  of  societies  estab- 
lished for  seditious  and  treasonable  purposes,  and  fo't  better  prevent- 
ing treasonable  and  seditious  practices,  and  made  and  passed  in  the 
39th  year  of  the  reign  of  our  late  Sovereign  Lord  King  George  the 
Third ;  and  also  after  the  passing  of  a  certain  other  Act  of  Parliament 
entitled  "  An  Act  to  amend  an  Act  of  the  89th  year  of  King  George 
the  Third,  for  the  more  effectual  suppression  of  societies  established 
for  seditious  and  treasonable  purposes,  and  for  preventing  treasonable 
and  seditious  practices,"  and  to  put  an  end  to  certain  proceedings 
now  pending  under  the  said  Act,  and  made  and  passed  in  the  second 
year  of  the  reign  of  her  Majesty  Queen  Victoria ;  and  also  after  the 
passing  of  a  certain  other  Act  of  Parliament  entitled  "  An  Act  for 
the  better  administration  of  criminal  justice  in  Middlesex,"  and  made 
and  passed  in  the  eighth  year  of  the  reign  of  her  Majesty  Queen 
Victoria ;  that  the  plaintiff,  having  the  said  printing-press  and  types 
for  printing,  did  not  at  any  time  after  the  expiration  of  forty  days 
from  the  day  of  the  passing  of  the  said  first-mentioned  Act,  up  to  the 
day  of  commencement  of  this  suit,  cause  a  notice  thereof,  signed  in 
the  presence  of  and  attested  by  one  witness,  to  be  delivered  to  the 
clerk  of  the  peace  acting  for  the  countv  of  Middlesex,  where  the 
same  were  intended  to  be  used,  or  his  deputy,  contrary  to  the  form 
of  the  statute  firstly  above  mentioned,  nor  did  the  plaintiff  at  any 
time  after  the  expiration  of  the  said  forty  days  as  aforesaid  obtain 
from  the  said  clerk  of  the  peace  acting  for  the  said  county,  or  his 
deputy,  a  certificate  in  the  form  described  in  the  schedule  to  the  first- 
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mentioned  statute  annexed,  but  the  said  plaintiff,  without  having  de- 
livered such  notice  and  obtained  such  certificate,  and  after  the  expira- 
tion of  forty  days  next  after  the  passing  of  the  statute  first  above 
mentioned,  kept  the  said  printing-press  and  types  for  printing,  and 
used  the  same,  to  wit,  in  the  said  composition  and  presswork,  and  in 
printing  the  divers  quantities  of  paper  as  aforesaid,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided.  The  fourth  plea 
stated  the  said  alleged  work  and  labour  was  done  as  and  in  composi- 
tion and  presswork  by  the  plaintiff  as  a  printer,  and  at  and  in  a  cer- 
tain printing-press  of  the  plaintiff,  and  by  and  with  certain  types 
for  printing  of  the  plaintiff,  and  not  otherwise,  to  wit,  within  the  eity 
of  Westminster;  and  the  said  materials  alleged  to  be  provided  by 
the  plaintiff  consisted  of  divers  quantities  of  paper  printed  upon  by 
the  plaintiff  at  and  in  the  said  press,  and  by  and  with  the  said  types 
for  printing  of  the  plaintiff,  and  not  otherwise,  to  wit,  within  the  city 
of  Westminster  aforesaid ;  that  the  said  work  and  labour  so  consist- 
ing of  composition  and  presswork  as  aforesaid  was  so  done,  and  the 
said  materials,  consisting  of  divers  quantities  of  paper  so  printed 
upon  as  aforesaid,  were  so  provided  after  the  expiration  of  forty  days 
from  the  day  of  the  passing  of  an  Act  of  Parliament,  entitled  ''An 
Act  for  the  more  effectual  suppression  of  societies  established  for 
seditious  and  treasonable  purposes,  and  for  better  preventing  treason- 
able and  ^itious  practices,''  and  paade  and  passed  in  the  39th  year 
of  the  reign  of  our  late  Sovereign  Lord  King  George  the  Third ;  and 
also  after  the  passing  of  a  certain  other  Act  of  Parliament,  entitled 
"  An  Act  to  amend  an  Act  of  the  39th  year  of  King  George  the 
Third,  for  the  more  effectual  suppression  of  societies  established  for 
seditious  and  treasonable  purposes,  and  for  preventing  treasonable 
and  seditious  practices,  and  to  put  an  end  to  certain  proceedings  now 
pending  under  the  said  Act,"  and  made  and  passed  in  the  2d  year  of 
the  reign  of  her  Majesty  Queen  Victoria;  that  the  plaintiff,  having 
the  said  printing-press  and  types  for  printing,  to  wit,  within  the  said 
city  of  Westminster,  did  not  at  any  time  after  the  expiration  of  forty 
days  from  the  day  of  the  passing  of  the  said  first-mentioned  Act  of 
Parliament  up  to  the  day  of  the  commencement  of  this  suit,  cause  a 
notice  thereof,  signed  in  the  presence  of  and  attested  by  a  witness,  to 
be  delivered  to  the  clerk  of  the  peace  acting  for  the  said  city  of  West- 
minster, where  the  same  were  intended  to  be  used,  or  his  deputy, 
contrary  to  the  form  of  the  statute  firstly  in  this  plea  mentioned,  nor  did 
the  plaintiff  at  any  time  after  the  expiration  of  forty  days  as  afore- 
said obtain  from  the  said  clerk  of  the  peace  acting  for  the  same  city, 
or  his  deputy,  a  certificate  in  the  form  prescribed  in  the  schedule  to 
the  said  first-mentioned  Act  annexed ;  but  the  said  plaintiff,  without 
faaviiig  delivered  such  notice  and  obtained  such  certificate,  and  after 
the  expiration  of  the  said  forty  days,  kept  the  said  printing-press  and 
types  for  printing  of  the  plaintiff^  and  used  the  same,  to  wit,  in  the 
said  composition  and  presswork,  and  printing  the  said  divers  quan- 
tities of  paper  as  aforesaid,  contrary  to  the  form  of  the  statute  in  such 
'^ase  made  and  provided. 

By  the  89  Geo.  3,  c.  79  (An  Act  for  the  more  effectual  suppression 
of  societies  established  for  seditious  and  treasonable  purposes,  and 
for  the  better  preventing  treasopable  and  seditious  practices),  it  is  by 
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sect.  28  enacted,  "That  from  and  after  the  expiration  of  forty  days 
from  the  day  of  passing  this  Act,  any  person  having  any  printing- 
press  or  types  for  printing  shall  cause  a  notice  thereof,  signed  in  the 
presence  of  and  attested  by  one  witness,  to  be  delivered  to  the  clerk 
of  the  peace  acting  for  the  county,  stewarty,  riding,  division,  city, 
borough,  town,  or  place  where  tne  same  shall  be  intended  to  be 
used  .  .  .  and  every  person  who,  not  having  delivered  such  notice, 
and  obtained  such  certificate  as  aforesaid,  shall  from  and  after  the 
expiration  of  forty  days  next  after  the  passing  of  this  Act,  keep  or 
use  any  printing-press  or  types  for  printing  .  .  .  shall  forfeit  and  lose 
the  sum  of  20Z.^ 

By  the  7  &  8  Vict.  c.  71,  s.  11,  the  Quarter  Sessions  for  the  city  of 
Westminster  are  abolished,  and  all  powers  in  relation  to  them  are 
transferred  to  the  county  of  Middlesex. 

Streeten  {Chance  with  him)  now  appeared  in  support  of  the  demurrer, 
and  contended  that  the  third  and  fourth  pleas  were  no  bar  to  the 
action ;  for  that,  although  by  the  89  Geo.  8,  c.  79,  s.  23,  a  penaltv  was 
imposed  upon  the  owner  of  a  printing-press  if  it  is  not  registered,  that 
fact  would  not  render  any  work  done  by  such  press  illegal :  Smith  v. 
Mawhood,  14  M.  &  W.  452;  Wetherall  v.  Jones,  8  B.  &  Ad.  221  (E. 
C.  L.  R.  vol.  23);  Johnson  v.  Hudson,  11  East  180;  Bensley  v.  Big- 
nold,  5  B.  &  Aid.  385  (B.  C.  L.  R.  vol.  7);  Taylor  v.  The  Crowland 
Gas  Company,  10  Exch.  298.t  [Crompton,  J. — Here  you  did  certain 
work,  which  the  statute  says  you  shall  not  do  unless  you  register.] 
The  work  was  legal  in  itself,  though  it  may  have  been  done  by  an 
illegal  instrument.  There  is  another  objection.  The  third  plea  does 
not  negative  registering  in  Westminster  pursuant  to  the  89  Geo.  3,  c. 
9,  by  the  clerk  of  the  peace  of  Westminster.  If  the  plaintiff  had 
registered  his  press  with  the  clerk  of  the  peace  for  Westminster  before 
the  7  &  8  Vict.  c.  71,  it  would  have  been  sufficient.  It  is  true  that 
the  fourth  plea  negatives  registering  with  the  clerk  of  the  peace  for 
Westminster,  but  it  does  not  negative  registering  with  the  clerk  of 
the  peace  for  Middlesex,  since  the  passing  of  the  7  &  8  Vict  c.  71 ;  ao 
that  each  plea  taken  by  itself  is  bad  upon  this  ground. 

Oranty  in  support  of  the  demurrer,  was  called  upon  to  answer  this 
objection.  He  contended  that  the  plaintijQf  should  have  re-registered 
in  Middlesex,  and  that  the  pleas  sufficiently  showed  that  there  was  no 
registration.  [Cockbubn,  C.  J. — There  is  no  provision  that  the 
printer  shall  re-register.  Cbompton,  J. — Having  once  registered,  the 
registration  remains.  You  should  have  shown  tnat  he  had  not  regis- 
tered in  either  place.  One  plea  will  not  help  the  other.  You  are 
squeezed  between  the  two  pleas.]  Judgment  for  the  plaintifiEl 
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■WINTER  V.  WINTER.    June  20.(a) 

A  barge,  while  in  possession  of  the  donee,  and  worked  by  him  as  senrant  to  the  owner,  was 
given  to  him  by  the  owner:  afterwards  the  donee  worked  it,  and  paid  the  wages  of  the  crew  on 
his  own  nccount  nntil  the  donor's  death  : 

Held,  that  the  property  thereby  became  vested  in  the  donee. 

This  was  an  action  of  trover  and  detinue  for  a  barge  called  the 
Adonis.  The  plaintiflF  and  defendant  are  brothers,  and  the  plaintiff 
claimed  the  barge  as  executor  of  the  deceased  father,  who  was  a 
lighterman.  The  defendant  alleged  the  barge  was  not  the  property 
of  the  plaintiff*  and  set  up  a  title  by  gift  of  the  barge  to  him  by  his 
father  in  his  lifetime.  The  jury  found  that  the  testator  gave  the 
defendant  the  barge,  it  being  at  the  time  of  the  gift  in  the  defendant's 
possession.  Upon  this  finding  the  verdict  was  entered  for  the  defend- 
ant, with  leave  reserved  to  the  plaintiff'  to  move  to  enter  the  verdict 
for  him  if  the  Court  should  be  of  opinion  that  there  was  no  sufficient 
delivery  of  the  barge  by  the  deceased  to  the  defendant. 

It  appeared  thafthe  defendant  had,  for  some  time  previous  to  the 
gift,  worked  the  barge  as  servant  for  his  father.  Upon  his  father  be- 
ing confined  to  his  bed  by  sickness,  defendant  continued  to  have  the 
possession  and  management  of  the  barge.  Defendant  stated  that  about 
this  time  (22d  November)  his  father  gave  him  the  barge.  •  It  was 
proved  that  the  deceased  had  stated,  to  a  customer  of  the  name  of 
Hone,  that  he  had  given  the  barge  to  the  defendant,  and  that  he  wished 
the  customer  to  employ  the  defendant  as  he  had  employed  him,  the 
father.  After  this  the  defendant  paid  the  wages  of  the  crew  on  his 
own  account,  and  worked  the  barge  as  his  own.  The  father  died  on 
the  4th  December. 

A  rule  nisi  Jiad  been  obtained  pursuant  to  leave  reserved,  on  the 
authority  of  Irons  v.  Smallpiece,  2  B.  &  Aid.  557  ;  Sharr  v.  Pilch,  4 
Exoh.  478.t 

Joyce  and  HarroVl  now  showed  cause. — A  gift  of  a  chattel  inter 
vivos  does  not  require  actual  delivery.  The  property  passes  by  the 
acceptance  of  the  chattel  by  the  donee :  Sheppard's  Touchstone,  227 ; 
Viner  Abr.  Gift,  46.  Irons  v.  Smallpiece  is  referred  to  in  Ward  v. 
Audland,  16  M.  &  W.  870;  and  Parke,  B.,  said  that  the  law  as 
laid  down  by  Lord  Tenterden  in  that  case  was  not  correct,  and  it  was 
also  impugned  by  Maule,  J.,  in  Lunn  v.  Thornton,  1  C.  B.  381 ;  and 
in  Flory  v.  Denny,  7  Exoh.  358,t  which  decided  that  a  mortgage  of  a 
chattel  might  be  made  without  deed,  Parke,  B.,  refers  to  a  learned 
note  by  Mr.  Serjt.  Manning  in  Lunn  v.  Thornton,  1  C.  B.  381,  and  in 
The  London  and  Brighton  Bailway  Company  v.  Fairclough,  2  M.  & 
G.  674.  Perkins'  Profit.  Book,  title  Qrant,  was  also  referred  to. 
There  was  sujficient  evidence  of  a  constructive  delivery  of  the  barge 
to  the  defendant.  [Crompton,  J. — ^If  after  the  gift  the  defendant  used  , 
the  barge  as  his  own,  it  is  ftot  necessary  to  discuss  this  point  further.] 

JSamtrd,  in  support  of  the  rule. — There  was  no  actual  delivery  of 
the  barge,  as  appears  from  the  finding  of  the  jury.  It  was  incumbent 
on  the  defendant  to  show  a  valid  gift,  and  it  was  not  for  the  plaintiffs 
to  inquire  into  any  change  of  possession.     [WiGHTMAN,  J. — It  was 

(a)  4  Law  Timee,  N.  S.  639. 
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assumed,  and  so  taken  at  the  trial,  that  after  the  gift  the  defendant 
worked  the  barge  as  his  own,  and  there  was  some  evidence  that  he 
paid  the  captain's  wages.] 

WiGHTMAN,  J. — The  great  point  made  at  the  trial  on  the  part  of 
the  plaintiff  was,  that  this  case  was  governed  by  Irons  v.  Smallpiecc 
and  Sharr  v.  Pilch,  or  else  I  should  not  have  reserved  leave,  and  ray 
attention  was  not  drawn  to  the  subsequent  cases.  Bat  on  an  exami- 
nation of  the  evidence,  it  turns  out  that  there  was  a  change  in  the 
possession  of  the  barge  consequent  upon  the  gift.  The  defendant  used 
the  barge  as  servant  to  his*  father  previously  to  the  gift,  and  after- 
wards he  possessed  it  and  worked  it  as  owner. 

Crompton,  J. — Actual  delivery  of  the  chattel  is  not  necessary  in 
a  gift  inter  vivos.  In  the  case  of  a  donatio  mortis  causS  there  is  a 
reason  for  requiring  some  formal  act.  It  is  sufficient  to  complete  a 
gift  inter  vivos  that  the  conduct  of  the  parties  should  show  that  the 
ownership  of  the  chattel  has  been  changed.  Although  Irons  v.  Small- 
piece  and  Sharr  v.  Pilch  have  not  been  overruled,  the  subsequent 
cases,  to  speak  familiarly,  have  hit  them  hard. 

Blackbubn,  J.,  concurred.  Rule  disci 


>vA£r, 


COLE  v.  TERRY.(a)  :     ^  .-^^ 


V 

A  sheriff's  officer  baving  made  an  ineffeotaal  levy  ander  a  fl.  fa.  upon  the  g^afeef^ defeadMik 
by  reason  of  a  claim  by  an  assiipiee,  upon  which  the  officer  was  obliged  to  abandonthe  po^fosaioB, 
is  not  entitled  to  sue  the  attorneys  for  the  plaintiff  who  sent  the  writ  to  the  sheriff  for  ezeoofioB, 
for  his  charges. 

This  was  an  action  by  an  officer  of  the  sheriff  of  Devon  for  work 
done  as  a  sheriflTs  officer  in  executing  divers  writs  at  the  defendants' 
request,  and  upon  their  retainer. 

The  defendants,  Messrs.  Terry  and  Watson,  are  solicitors  at  Brad- 
ford, and  in  the  usual  way  forwarded  a  fi.  fa.  for  80?.  6s.,  to  be  exe- 
cuted against  the  goods  of  one  Walk  at  the  suit  of  Gath,  by  the 
sheriff  of  Devon.  The  writ  was  placed  in  the  hands  of  the  plaintiflj 
a  bailiff  of  the  sheriff,  who  sent  his  assistant  to  Newton,  a  distance 
of  twenty-one  miles,  to  execute  it  upon  Walk's  goods  and  chattels. 
The  assistant  made  the  levy,  and  while  in  possession  received  notioe 
that  the  goods  seized  had  been  assigned  to  one  Greatrex,  and  in  con- 
sequence he  abandoned  the  levy  after  four  days'  possession.  The 
plaintiff  now  sought  to  make  the  defendants  liable  for  his  charges  of 
the  abortive  levy.  The  claim  was  for  21  lis,  made  up  of  charges  for 
levying,  mileage,  and  four  days'  possession.  The  case  came  on  for  trial 
before  the  under-sheriff  of  Devon,  and  the  jury  upon  the  ruling  of 
the  under-sheriff  returned  a  verdict  for  thfe  plaintiff 

Milward  on  a  former  day  obtained  a  rule  nisi  to  set  aside  the  ver- 
dict on  the  ground  of  misdirection. 

MelUsh  appeared  to  show  cause  against  the  rule,  but  admitted  that 
he  could  not  distinguish  an  officer's  right  from  that  of  the  sheriff,  and 

(a)  6  Law  Times,  N.  S.  347. 
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that  the  case  of  Bilke  v.  Havelock,  8  Camp.  874,  was  against  the 
plaintiflTs  right  to  recover,  where  Lord  Ellenborough  said :  "  The  law 
knows  of  no  promise  to  pay  the  sheriff  for  executing  the  king's  writ. 
Such  an  action  as  this  was  never  heard  of  in  Westminster  Hall.  It 
is  the  duty  of  the  sheriff  under  a  writ  of  fi.  fa.  to  seize  the  goods  in 
his  bailiwick  belonging  to  the  defendant.  If  he  is  in  doubt  as  to  the 
property  he  may  impannel  a  jury  for  his  own  protection.  If  the  goods 
are  sold  he  receives  in  poundage  the  specific  recompense  for  his  trou- 
ble which  the  law  has  provided.  He  is  entitled  to  none  for  seizing 
and  remaining  in  possession  of  goods  belonging  to  a  stranger.  The 
office  of  sheriff  would  become  a  very  lucrative  one  if  he  could  main- 
tain an  action  for  every  ineffectual  attempt  by  his  officers  to  execute 
a  ¥rrit." 

Per  CUBIAH :  Bole  absolute. 
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(The  additional  oases  in  this  Tolome  are  indexed  in  [  ].) 


ABORTIYB  BALE  OF  REAL  ESTATE. 
Real  estate  had  been  derised  to  the  defendant 
in  trust  to  sell,  who  pat  a  part  of  it  up  for 
sale,  which  the  plaintiff  agreed  to  buy,  and 
was  accepted  as  the  purchaser.  The  defend*^ 
ant  was  aware  that  he  could  not  make  a  title 
free  from  encumbrance,  as  by  a  marriage 
settlement  the  land  was  rested  in  trustees  to 
secure*  an  annuity  to  the  widow  of  the  de- 
Tisor,  but  he  had  obtained  from  her  a  parol 
promise  that  in  the  event  of  the  sale  she 
would  transfer  her  security  to  another  pro- 
perty. Aftei«the  sale  the  widow  refused  to 
assent  to  this,  and  the  bargain  went  off  in 
consequence.  In  an  action  by  the  plaintiff 
against  the  defendant  for  not  completing  the 
bargain,  the  jury  found  that  the  defendant 
bonik  fide  believed  that  he  would  be  able  to 
make  to  the  purchaser  a  good  title  free  from 
encumbrance,  and  that  he  had  reasonable 
grounds  for  so  believing : 

1.  Held,  that  the  plaintiff,  although  enti- 
tled to  recover  his  deposit  and  the  expenses 
of  investigating  the  title,  was  not  entitled  to 
recover  damages  for  the  loss  of  his  bargain : 
per  Wightman  and  Blaokbum,  Ja.,  dissent- 
iente  Cockbum,  C.  J. 

2.  Concessum,  on  the  authority  of  Poun- 
sett  V.  Fuller,  17  0.  B.  600,  that  the  expenses 
attendant  on  an  attempt  which  was  made, 
alter  the  bargain  was  off,  to  enter  into  a 
fresh  arrangement  eoold  not  be  reoovered. 
SikM  V.  Wild,  687 

ACCEPTANCE. 
I.  Of  goods.    S§e  Statvtb  of  Fbavds,  V.  VL 
VIL 


IL  Of  lease.    Sw  Baxkbitptot. 

ACCOMPLICE. 
L  The  rule  that  the  evidence  of  an  aooom- 
plice  requires  corroboration  is  not  a  rule  of 
law,  but  a  rule  of  general  and  usual  prao« 
tioe ;  the  application  of  which  is  for  the  dis- 
cretion of  the  Judge  by  whom  the  case  is 
tried:  and  in  the  application  of  the  rule 
much  depends  on  the  nature  of  the  offenoe, 
and  the  extent  of  the  complicity  of  the  wit- 
ness in  it     The^Queoi  v.  Boy^t,  811 

II.  On  the  trial  of  an  information  for  bribery 
at  an  election  for  members  of  Parliament 
for  a  borough,  filed  by  the  Attorney-General 
by  the  direction  of  the  Hcuse  of  Commons, 
the  persons  charged  in  the  information  to 
have  been  bribed  by  the  defendant  were  ex- 
amined as  witnesses.  It  appeared  from  their 
evidence  that  on  the  day  of  the  election  the 
witnesses  came  to  the  front  of  the  house 
which  stood  between  and  opened  into  two 
parallel  streets  of  the  borough,  and  went  in 
succession  into  the  house,  and  into  a  back 
room,  in  which  the  defendant  was  seated; 
alter  an  interview  with  the  defendant  each  of 
them  passed  into  another  room,  in  which 
another  person  was  seated,  from  whom  each 
received  the  sums  mentioned  in  the  informa- 
tion ;  they  then  passed  into  the  other  street, 
and  so  to  the  hustings,  and  voted.  SemhU, 
that  these  witnesses,  if  accomplices  of  the 
defendant  at  all,  were  not  accomplices  in 
'  such  a  sense  as  to  require  corroboration ; 
and  also  that  here  was  corroboration,  if  ne- 
cessary. Id,  312 
(1001) 
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ACKNOWLEDGMENT. 
S—  QuARTis  Sissioiri,  Cabb  rbibrtbd  bt. 

ACT,  LOCAL  AND  PERSONAL. 
S«e  Gbitbeal  Isiub. 

ACT  OF  SETTLEMENT. 

Th«  Aet  of  S«ttleineiit,  12  A  13  W.  3,  e.  2,  b.  3, 
which  enftoU  that  no  pardon  onder  the  Grtat 
Soal  shall  be  pleadable  in  bar,  (o  an  im- 
peachment by  the  GommoDB  in  Parliament, 
renders  a  pardon  under  the  Great  Seal  wholly 
InoperatiTe  to  prevent  impeachment  by  the 
Hoose  of  Commons,  and  so  getting  rid  of 
the  jodgment  of  the  Hoose  of  Lords ;  for 
that  purpose  a  tuhtquent  pardon  must  be 
granted  by  the  Crown :  per  Cookbum,  G.  J., 
Crompton  and  Hill,  Js. ;  dubitante  Blaok- 
bum,  J.     Tk*  Qu^en  ▼.  ^oyes,  811 

ACTION. 
8m  CoMFAirr  and  Mbbohabt  Smppiva  Act. 
Against  justices. 

I.  Declaration  against  justices  of  the  peace 
alleged  that  the  plaintiff  was  rated  to  a 
church  rate,  which  was  demanded  on  the 
8th  September,  1857 :  that  the  plaintiff  was 
summoned  for  non-payment  thereof  on  the 
6th  May,  1869 ;  that  at  the  hearing,  on  the 
12th  May,  1869,  the  plaintilT  gave  CTidence 
that  the  rate  had  been  demanded  of  him, 
and  the  matter  of  complaint  had  arisen 
more  than  six  months  before  the  complaint, 
and  contended  that»  by  stat  11  A  12  Vict  c 
43,  s.  11,  the  defendants  had  no  jurisdic- 
tion :  yet  the  defendants  made  an  order  for 
payment  of  the  rate,  which  order  had  been 
quashed.  Plea,  that  upon  the  hearing  of 
Uie  complaint  it  was  proved  that,  besides  the 
demand  of  the  rate  in  the  declaration  men- 
tioned, the  same  was  again  demanded  on 
the  26th  March,  1869,  and  the  complaint 
was  laid  within  six  calendar  months  flrom 
the  time  of  that  demand.  Upon  demurrer, 
held,  that  it  was  within  the  duty  of  the  de- 
fendants, as  justices,  to  determine  the  ques- 
tion whether  a  complaint  was  made  within 
the  time  limited ;  and  therefore,  by  sect  1 
of  sut  11  A  12  Vict  c  44,  the  action  was 
not  maintainable  without  proof  of  malice 
and  want  of  reasonable  and  probable  cause. 
SommervilU  v,  Mirehouae  and  anothtr,     862 

II.  Declaration  against  justices  of  the  peace 
alleged  that  the  plaintiffs  were  rated  to  a 
church  rate,  the  validity  of  which  rate  was 
disputed  by  them ;  that  they  were  sum- 
moned for  non-payment  of  the  rate ;  that  at 
the  hearing  before  the  defendants,  the  plain- 
tiffs, in  good  faith  disputing  the  validity  of 
the  rate,  gave  the  defendants  notice  thereof: 
yet  the  defendants,  not  acting  bonik  fide  in 
the  belief  that  they  were  acting  in  conform- 
ity to  law,  and  when  they  well  knew  that 


they  had  not  jurisdiction  to  proceed,  ] 
an  order  for  payment  of  the  rate,  whieh 
order  was  afterwards  quashed,  and  iasaed 
their  warrant  of  distress,  by  virtue  of  whieh 
the  goods  of  the  plaintifb  were  distrained. 
Plea,  as  to  the  distraining  of  the  goods  of 
^  the  plaintifls ;  that  the  warrant  was  isroed 
on  the  application  of  the  ehurehwardeas, 
and  executed  by  their  direction  as  well  as  by 
the  command  of  the  defendants ;  and  that 
the  plaintiffs  afterwards  recovered  judgment 
in  replevin  against  the  ehurehwardena.  Up- 
on demurrer,  held, 

1.  That  the  allegations  in  the  deelaratiea 
sufficiently  showed  that  the  defendants  knew 
that  the  validity  of  the  rate  was  bonft  ide 
disputed,  and  that  proper  notice  thereof  was 
given  to  them ;  and  therefore^  by  the  proviso 
to  sect  7  of  Stat  63  G.  3,  c.  127,  they  acted 
without  jurisdiction  in  making  the  order  and 
warrant 

2.  The  action  was,  therefore,  by  sect.  2 
of  Stat  11  A  12  Vict  c  44,  maintainable 
without  proof  of  malice  and  want  of  leasoa- 
able  and  probable  cause. 

3.  SemhU,  per  Blackburn,  J.  If  the  de- 
fendants acted  erroneously  under  the  belief 
that  the  validity  of  the  rate  was  not  boni 
fide  disputed,  the  action  would  be  within 
sect  1  of  Stat  11  A  12  Vict  c  44. 

4.  The  proviso  in  sect  7  of  stat  53  O.  3, 
c.  127,  which  takes  away  the  jurisdiction 
of  justices  where  the  validity  of  the  rate  is 
boni  fide  disputed,  extends  to  Quakers. 
P«aM  and  otherg  v.  CAcqrfor  and  auoiktr,  858 

On  judgment 

L  Stat  43  G.  3,  c  48,  s.  4,  by  which  «ia  all 
actions  upon  any  judgment  recovered  the 
plaintiff  shall  not  recover  costs  of  anit* 
unless  by  order  of  the  Court  or  a  Judge, 
does  not  apply  where  a  count  for  another 
cause  of  action  is  joined  with  a  oonnt  upon 
a  judgment    Jaeh»on  v.  Ep^rtU,  857 

II.  Action  upon  a  judgoMut  and  for  use  and 
occupation.  To  the  count  on  the  JudgmcBt 
the  defendant  pleaded  nul  tiel  record,  and 
to  the  count  for  use  and  occupation  lHt>ugbt 
money  into  Courts  which  the  plaintiff  aocepi- 
ed  in  satisfaction.  Held,  that  the  plaintii, 
having  succeeded  on  both  causes  of  aetion, 
was  entitled  to  costs  on  both  without  an 
order  of  the  Court  or  a  Judge.    Id, 

AGENCY,  PROOF  OF. 
In  an  action  against  a  raUway  Company  to 
recover  a  piece  of  superfluous  land  which 
the  Company  were  bound  to  dispose  of  within 
ten  years  after  it  had  been  acquired  by 
them,  the  plaintiff  proposed  to  show  that, 
thirteen  years  after  that  time,  the  Company 
put  the  land  up  for  sale  by  public  auction  as 
superfluous  land.  In  order  to  prove  this, 
the  auctioneer  was  called  as  a  witaees,  who 
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deposed  that  be  had  rteeiTed  his  instnio- 
lions  for  the  sale  from  one  of  the  directors 
of  the  Company,  and  also  from  a  person 
who  had  acted  as  their  solicitor  oi>  former 
sales  of  land :  held,  that  this  was  not  even 
primi  facie  proof  that  the  sale  was  by  the 
authority  of  the  Company ;  although  more 
than  twelve  months  had  elapsed  between 
the  sale  and  the  trial.  Moody  ▼.  The  Lon- 
don, Brighton,  and  South  Coatt  Railway 
Company,  290 

AQENT. 
8—  Prinoipal  and  kommt,  Hou»  A«biit, 

[and  CONTBRBIOR.] 

AQRBEMBNT. 

I.  By  agreement,  not  under  seal,  plaintiff 
agreed  to  let,  and  defendant  to  hire,  certain 
premises  for  seven  years;  and  it  was  far- 
ther agreed  that  a  good  and  sufficient  lease, 
embodying  the  terms  of  the  agreement, 
should  be  prepared,  at  the  joint  expense  of 
the  parties.  In  an  action  for  not  accepting 
a  lease:  held  that,  though  the  instrument 
was  void  as  a  lease  by  stat  8  A  9  Vict  o. 
106,  s.  3,  it  was  good  as  an  agreement  Bond 
▼.  Rotling,  871 

IL  Declaration  stated  that,  in  consideration  of 
an  intended  marriage  between  the  plaintiff 
and  the  daughter  of  W.  G.,  W.  T.,  the  father 
of  the  plaintiff,  and  W.  G.  verbally  promised 
to  give  their  children  marriage  portions; 
and  that  after  the  marriage  W.  G.  and  W. 
T.,  as  a  mode  of  giving  effect  to  their  said 
verbal  promises,  entered  into  a  written 
agreement,  by  which  it  was  mutually  agreed 
that  they  should  pay  the  sums  of  200/.  and 
100^  respectively  to  the  plaintiff,  and  that 
the  plaintiff  should  have  full  power  to  sue 
tat  the  same  in  any  Court  of  law  or  equity. 
'Breach :  non-payment  of  the  200/.  by  W.  G., 
or  by  the  defendant^  his  executor:  Held,  on 
demurrer,  that  the  action  was  not  maintain- 
able, notwithstanding  the  near  relationship 
of  the  plaintiff  to  the  party  from  whom  the 
consideration  moved.  TweddU  v.  Atkinton, 
Executor,  898 

ALB-HOUSB  LICBNSE. 

Where  a  borough  named  in  Schedule  A.  to  stat 
5  A  6  W.  4,  c.  70,  has  a  separate  commission 
of  the  peace,  but  no  separate  Court  of  Quar- 
ter Sessions,  the  county  justices  have  ex- 
elusive  jurisdiction  to  grant  ale-house  li- 
censes within  the  borough  under  stat  9  "G. 
4,  c.  61.  Candlith  and  another  T.  Simpeon 
and  another,  357 

AHBNDMBNT. 
After  the  plaintiff,  in  a  cause  in  which  the  de- 
fendant appeared  by  attorney,  had  signed 
judgment,  proceedings  in  error  were  taken 
by  the  defendant,  on  the  ground  that,  being 
an  infant,  he  ought  to  have  appeared  by 


guardian :  Held,  that  the  Court  had  no  pow- 
er, either  under  the  Common  Law  Procedure 
Act,  1852  (16  A  16  Vict  o.  76),  sect  222,  or 
otherwise,  to  amend  the  proceedings,  by 
alleging  an  appearanoe  by  guardian;  but 
that  they  had  power  to  set  them  aside,  and 
order  the  defendant  to  appear  by  guardian. 
Carr  v.  Cooper,  230 

APPEAL. 

Seo  QUABTBB  Sl88I0>8,  APPBAL  TO. 

.  APPBABANCB  BT  GUARDIAN. 
After  the  plaintiff,  in  a  cause  in  which  the 
defendant  appeared  by  attorney,  had  signed 
judgment)  proceedings  in  error  were  taken 
by  the  defendant,  on  the  ground  that,  being 
an  infant)  he  ought  to  have  appeared  by 
guardian :  held,  that  the  Court  had  no  power 
either  under  the  Common  Law  Procedure 
Act,  1862  (16  A  16  Vict  e.  76),  sect  222,  or 
otherwise,  to  amend  the  proceedings  by 
alleging  an  appearance  by  guardian;  but 
that  they  had  power  to  set  them  aside,  and 
order  the  defendant  to  appear  by  guardian. 
Carr  ▼.  Cooper,  330 

ARTICLES  OF  CLERKSHIP. 
The  applicant  had  been  articled  as  clerk  to 
his  father,  and  served  the  five  years  required 
by  law  without  the  applicant's  knowledge, 
as  he  alleged,  that  the  articles  were  not 
stamped.  The  affidavit  of  the  father  stated 
that,  having  before  the  articles  been  subjeot 
to  much  pecuniary  loss  and  pressing  ex- 
penses, and  a  diminution  of  professional  in- 
come on  account  of  the  changes  in  the  law 
and  personal  and  family  afDiction,  he  was 
at  the  time  of  the  articles  without  the  means 
to  pay  the  stamp  duty  thereon;  and  that 
he  bad  not  articled  the  applicant  specula- 
tively, but  with  the  intention  of  ultimately 
stamping  and  enrolling  the  articles.  The 
Lords  of  the  Treasury  having,  under  stat. 
19  A  20  Vict  c  81,  s.  3,  directed  the  Com- 
missioners of  Inland  Revenue  to  sUmp  the 
articles  upon  payment  of  the  duty  and  pen- 
alty, and  the  articles  having  been  stamped 
accordingly:  Held,  by  Cockbum,  C.  J., 
Wightman  and  Mellor,  Js.,  Crompton,  J., 
dissentiente,  that  they  might  be  enrolled, 
and  the  service  under  them  be  computed 
flrom  the  date  of  their  exeontion.  S»  paru 
Herbert,  826 

ASSAULT. 
Where,  under  9  G.  4,  c.  81,  ss.  27-29,  a  com- 
plaint of  assault  or  battery  has  been  made 
to  two  justices  of  the  peace,  who  dismiss 
the  complaint  and  give  the  party  a  certifi- 
cate accordingly,  the  certificate  may  be 
pleaded  in  bar  to  an  indictment^  founded 
on  the  same  facts,  charging  assault  and  bat- 
tery, accompanied  by  malicious  cutting  and 
wounding  so  as  to  cause  grievous  or  actual 
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bodily  harm.     T&«  Quew,  on  ike  proMcuHon 
o/ Finney  f  r.  Elrxngton  and  another,         tSS 

ATLANTIC  TELEGRAPH. 
See  Mabini  Ihsurascb,  2. 

ATTORNET.aENERAL. 
^M  Nolle  Prosequi. 

AVBRAaB. 

I.  Where  goods  are  insured  by  a  policy  of 
marine  insarance  i^  the  ordinary  form,  the 
expression  "  warranted  tn6  Arum  particular 
average"  is  not  confined  to  losses  arising 
from  iigury  to,  or  deterioration  of,  the  goods 
themselves ;  bat  is  equivalent  to  a  stipula- 
tion against  total  loss  and  general  average 
only ;  and,  consequently,  includes  expenses 
incurred  in  relstion  to  the  goods.  The  Great 
Indian  Penineular  Railway  Company  v. 
Saunden,  41 

II.  A  quantity  of  iron  rails  was  shipped  to  be 
carried  to  a  certain  place,  for  a  sum  to  be 
paid  here,  ship  lost  or  not  lost  The  ship- 
pers insured  them  by  a  policy  in  the  ordi- 
nary form  "  warranted  free  from  particular 
average,  unless  the  ship  be  stranded,  sunk, 
or  burnt."  The  ship  was  neither  sunk, 
stranded,  nor  burnt ;  but  there  was  a  con- 
structive total  loss  of  her  by  perils  of  the 
sea.  The  rails  were-  saved,  and  sent  on  in 
other  vessels  to  their  destination,  for  which 
the  insured  was  compelled  to  pay  freight  to 
an  amount  not  exceeding  the  value  of  the 
rails.  Held,  that  this  freight  was  not  reoo- 
verable  under  the  policy.  Jd, 

BANKRUPTCY. 
A  party  who  had  deposited  a  lease  for  years 
with  the  plaintiff  as  security  for  a  debt, 
and  given  him  a  memorandum  by  way  of 
equitable  mortgage,  became  bankrupt  in 
1847,  but  was  allowed  to  remain  in  posses- 
sion and  receive  the  rents  on  til  his  death  in 
1868.  In  1859  the  Court  of  Bankniptey,  on 
application  of  the  plaintiff,  made  an  order 
for  the  sale  of  the  lease,  or,  in  the  event  of 
a  sale  being  deemed  not  advisable,  that  it 
should  be  assigned  to  the  plaintiff.  The  sum 
bid  for  the  property  being  insufficient  to 
satisfy  the  plaintiff's  claim,  it  was  assigned 
to  him  in  1860  by  the  official  assignee,  and  a 
creditors'  assignee  appointed  in  lien  of  the 
original  creditors'  assignee,  who  had  refused 
to  concur  in  the  sale.  In  ejectment  by  the 
plaintiff  against  the  personal  representative 
of  the  bankrupt,  held : 

1.  That  the  assigning  the  lease  to  the 
plaintiff  was  an  acceptance  of  it  by  the  as- 
signees. 

2.  That  it  was  a  question  for  the  jury 
whether  they  had  accepted  it  within  a  rea- 
sonable time.  Maekley  v.  Hannah  Patten- 
den,  178 


BA8TARPT. 


The  mother  of  a  basUrd  child  applied  to  a 
justice,  within  twelve  months  after  th« 
child's  birth,  for  a  summons  against  P.,  the 
alleged  father.  The  summons  was  issued 
by  the  justice,  but  could  not  be  served,  P. 
having  absented  himself.  On  P.'s  retarm, 
which  was  more  than  twelve  months  after 
the  child's  birth,  and  before  which  time  the 
justice  who  had  issued  the  first  summons  had 
died,  the  mother  obtained  from  another  jus- 
tice a  second  summons  against  P. ;  and,  up- 
on its  coming  on  for  hearing,  the  juatiees  ia 
petty  session  made  an  order  adjudging  P.  to 
be  the  putative  father,  and  ordering  him  to 
pay  a  certain  sum  by  way  of  maintenane*. 
Held,  that  the  order  was  bad,  inasmuch  as, 
by  Stat  7  4  8  Vict,  c  101,  s.  2,  the  jurisdic- 
tion to  make  the  order  is  limited  to  the  jus- 
tice before  whom  the  first  application  is 
made;  and  that  the  second  sammons,  not 
being  issued  by  the  same  justice,  could  not 
be  considered  as  part  of  the  original  process 
upon  the  first'  application.  The  Queen  v. 
Ptck/ord,  TT 

BENEFICIAL  OCCUPATION. 

The  Society  of  Licensed  Victuallers,  founded 
for  the  purpose  of  relieving  distressed  mem- 
bers from  its  funds,  was  incorporated  by 
Royal  charter.  The  Society  maintained  a 
school  for  the  education,  f^ee  of  charge,  of 
the  children  of  decayed  or  deceased  licensed 
victaallers;  and  possessed  a  school-hoosa 
and  other  premises,  used  for  that  purpose. 
The  charter  provided  that  the  manageoient 
of  the  Society  should  be  intrusted  to  a  Gov- 
ernor and  Committee :  and  that  the  members 
of  the  Society  should  meet  quarterly,  and 
should  have  power,  at  such  meetings,  to 
make  by-laws.  One  of  these  by-laws,  so 
made,  provided  that  these  quarterly  meetings 
should  be  held  on  the  premises  of  the  So- 
ciety's school,  or  at  such  other  place  mm  the 
Oovernor  and  Committee  might  appoint. 
These  meetings  were  accordingly  held  on  the 
premises.  On  appeal  by  the  Society  against 
a  poor-rate,  a  general  rate  for  defraying  the 
expenses  of  The  Metropolis  Local  M anstge- 
ment  Act,  and  a  sewers-rate  for  defraying 
the  expenses  of  the  main  drainage,  asaesscd 
upon  them  in  respect  of  the  premiaes  ia 
question  :  Held,  that  the  Society  had  a  ben- 
eficial occupation  of  the  premises,  and  vers 
rateable  in  respect  of  them.  TTte  Que^m  ▼. 
The  Oovernor  and  Committee  of  The  Lieeneed 
VictuaUere'  Society,  71 

BILL  OF  EXCHANQB. 
See  IirsoLyBHT,  I.— IV. 

BIRMINGHAM  IMPROVBMBNT  ACT. 

See  Towns  Improvxvent  Clauses  Act. 
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BOROUGH. 

8Ut  15  A  16  Viet  c.  81,  88.  32,  34,  and  85, 
whioK  providM  for  the  collection  of  the' 
•onnty^rate  in  parishes  sita&te  partly  within 
boroughs  and  partly  without,  applies  only 
U  boroughs  **  not  8ul\)ect  to  contribute  to 
tlie  county-rate;"  and  therefore,  where  a 
pirish  is  situate  partly  within  a  borough 
wkich  contributes  to  the  county-rate,  a  sepa- 
rate rate  towards  the  expense  of  the  county 
poMce  cannot  be  made  upon  the  part  without 
the  borough,  though  the  part  within  it  is 
goTtmed  by  a  local  Act,  under  which  police 
conchies  are  appointed  and  paid.  The 
Quee^  T.  Tk«  Overtetn  of  Suddertjield,   961 

BBIBBRY. 

I.  On  the  trial  of  an  information  for  bribery, 
filed  bf  the  Attorney-General  by  the  direc- 
tion of  the  House  of  Commons,  one  of  the 
persons  charged  in  the  information  to  have 
been  briied  by  the  defendant  was  called  as 
a  witness;  and,  on  his  declining  to  answer 
any  quesions  with  respect  to  the  alleged 
bribery,  tie  counsel  for  the  Crown  banded 
him  a  pardon  under  the  Great  Seal ;  which 
the  witness  accepted,  but  still  declined  to 
answer :  he^,  that  the  possible  risk  of  im- 
peachment ^  the  House  of  Commons,  not- 
withstandin^the   pardon   under  the  Great 

.  Seal,  accordiiW  to  the  Act  of  Settlement,  12 
A  13  W.  3,  a  2,  s.  3,  was  not  a  sufficient 
ground  to  entile  him  to  the  privilege  of  not 
answering.     7%  Queen  v.  Boyee,  811 

II.  On  the  trial  of\n  information  for  bribeij  a 
witness  who  was  %lled  to  prove  the  fact  of  his 
having  received  ^bribe  from  the  defendant^ 
objected  to  give  e^ence  on  the  ground  that 
the  effect  of  the  evl|ence  he  was  called  upon 
to  give  would  be  to  6|minate  himself.  There- 
upon the  counsel  fov  the  Crown  banded  to 
the  witness  a  pardonunder  the  Great  Seal, 
who  accepted  it.  Th^itness,  however,  still 
objecting  to  give  evi^nce,  and  the  Judge 
entertaining  doub  s  a«^  whether  the  wit- 
ness could  be  properly  Wpelled  to  answer, 
notwithstanding  the  par^n,  an  arrangement 
was  come  to  between  tA  counsel  on  both 
sides,  with  the  sanction  ^  the  Judge,  that 
the  witness  should  be  di^cted  to  answer, 
but  that  the  opinion  of  t\B  Court  should 
be  taken  as  to  whether  the  privilege  of  the 
witness  remained  notwithstAding  the  par- 
don ;  the  counsel  for  the  Croii  undertaking, 
in  the  event  of  this  Court  holokg  the  affirm- 
ative, to  enter  a  nolle  proseqfi,  {f  the  de- 
fendant should  be  convicted.  The  defend- 
ant having  been  convicted, this  Oart  granted 
a  rule  to  show  cause  why  a  new  Mai  should 
not  be  had;  and,  having  heardV  argued, 
discharged  it,  protesting  against  \e  course 
pursued  at  the  trial  being  drawn  iVo  a  pre- 
cedent—as the  Court  was  thereby  «ied  on 
to  pronounce  a  judgment  which  it  -^  with- 
out authority  to  enforce.     Id.  812 


BRIDGE. 

The  Stat.  20  G.  2,  c.  22,  reciting  that  it  was 
convenient  that  a  bridge  should  be  built 
across  the  Thames  from  the  parish  of  W.  in 
the  county  of  S.  to  the  parish  of  8.  in  the 
county  of  M.,  for  the  ease  and  commerce  of 
the  inhabitants  of  the  said  counties,  and  that 
S.  D.  had  proposed  to  build  the  bridge, 
enacted  that  it  should  be  lawfhl  for  S.  D., 
his  heirs  and  assigns,  and  he  and  they  were 
authoriied  and  empowered,  at  their  own 
costs  and  charges,  to  build  the  said  bridge. 
Power  was  given  to  cut  the  banks  of  the 
river,  and  turn  any  highways  leading  to  the 
intended  bridge;  and  in  consideration  of 
the  great  eharges  and  expenses  8.  D.,  his 
heirs  and  assign^bhonld  be  %t,  not  only  in 
building  the  bridge  but  also  in  erecting,  re- 
pairing, and  maintaining  other  matters  ne- 
cessary to  be  erected,  it  should  be  lawftil 
for  S.  D.,  his  heirs  and  assigns,  from  time 
to  time  and  at  all  times  thereafter,  to  take  for 
pontage  or  toll  for  any  passage  over  the 
bridge,  certain  sums.  A  clause  reciting  that 
it  might  happen  that  the  passage  of  the 
bridge  might  for  some  time  become  danger- 
ous or  impracticable,  enacted  that  it  should 
be  lawful  for  S.  D.,  his  heirs  and  assigns, 
to  provide  and  maintain  a  ferry  aeross  the 
river,  and  to  take  the  same  sums  for  passage 
over  the  river  by  it  as  were  granted  for  the 
toll  or  pontage:  provided  that  such  ferry 
should  not  continue  longer  than  should  be 
necessary  for  repairing  or  rebuilding  the 
bridge.  It  was  declared  that  the  bridge 
should  be  extra-parochial,  and  not  be  deemed 
to  be  a  county  bridge.  The  stat  20  G.  8,  c. 
82,  reciting  that  the  bridge  was  in  a  ruinous 
condition,  and,  if  not  effectually  repaired  or 
rebuilt,  would  be  manifestly  to  the  inconve- 
nience of  the  public,  and  that  M.  D.  8.  was 
the  sole  proprietor  of  it,  and  had  proposed 
to  effectually  repair  or  rebuild  it,  but  it  had 
been  found  by  experience  that  the  pontage 
or  toll  was  greatly  inadequate  to  the  expense 
of  building  and  keeping  the  same  in  repair, 
enacted  that  it  shonld  belawfiil  for  M.  D.  8., 
his  heirs  and  assigns,  to  take  the  tolls  therein 
specified.  This  latter  Act  also  contained  a 
clause  re-enacting  all  the  powers  and  au- 
thorities given  by  the  former  Act  for  the 
purpose  of  "  rebuilding,  repairing,  altering, 
and  keeping  in  repair  the  bridge."  In  1859 
the  principal  arch  of  the  bridge  (which  had 
been  hsed  by  the  public  on  payment  of  the 
tolls  authorized  by  the  said  Acts)  fell  in,  and 
the  passage  of  it  became  impracticable.  The 
defendant,  who  had  become  proprietor  of 
the  bridge  in  1820,  thereupon  provided  and 
maintained  a  ferry  across  the  Thames  near 
to  the  bridge,  and  for  passage  over  the  river 
by  the  fbrry  took  the  tolls  authorised  by  the 
Acts.  A  reasonable  time  for  repairing  the 
bridge  having  elapsed,  the  plaintiff,  who 
was  the  proprietor  of  an  estate  near  the 
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bridge  and  had  sustained  special  damage 
as  SQch  from  the  neglect  to  repair  it,  brought 
an  action  against  M.  D.  S.  for  damages,  by 
reason  of  the  bridge  being  impracticable. 
Held,  by  this  Court,  and  affirmed  by  the  £x- 
ehequer  Chamber,  that  the  above  statutes 
imposed  upon  the  defendant,  as  proprietor 
of  the  bridge,  the  duty  to  repair  and  main- 
tain it  as  long  as  he  received  the  tolls.  Jfi- 
ckoU  and  otkert  v.  Alien,  916 

BRISTOL  AND  EXETER  RAILWAY  COM- 
PANY. 

I.  The  Bristol  and  Exeter  Railway  Company 
was  Incorporated  by  stat.  6  A  7  W.  4,  o. 
zzzvi,  by  which  it  was  enacted  (inter  alia), 
sect  174>  that  all  persoAi  should  have  free 
access  to  use  the  railway  with  carriages  con- 
structed as  directed  by  the  Act.  Sect  175, 
that  the  Company  might  charge  a  tonnage 
of  so  much  per  mile  upon  all  things  convey- 
ed along  the  railway.  Beet  177,  that  the 
Company  might  provide  locomotive  engines 
or  other  power  for  drawing  things  upon  the 
railway,  and  receive  such  sums  for  the  use 
of  them  as  they  should  Ihink  proper,  in  ad- 
dition t^  the  other  sums  authorised  to  be 
taken.  Sect.  178,  that  they  might  use  loco- 
motive engines  or  other  power,  and,  in  car- 
riages or  wagons  propelled  thereby,  convey 
things  along  the  railway,  and  make  such 
leasonable  charges  for  conveyance  as  they 
might  determine  upon,  in  addition  to  the 
rates  or  tolls  authorised  to  be  taken.  By  sect. 
188  they  were  likewise  authorised  to  fix  the 
sum  to  be  charged  for  small  parcels  not 
exceeding  500  lbs.  weight  each.  Sect.  184 
enacted,  that  where  things  or  persons  were 
oonveyed  for  a  less  distance  than  six  miles, 
the  Company  might  demand  and  receive  the 
aforementioned  "rates,  tolls,  and  charges 
for  conveyance"  for  six  miles;  and  sects. 
185,  180,  and  187  contained  certain  other 
prorisions  relative  to  "  rates  and  tolls  only." 
By  sect.  188  they  were  directed  to  affix  on 
boards  upon  their  toll-houses,  Ac,  a  list  of 
the  rates  and  tolls  directed  by  them  to  be 
taken.  By  stat  8  A  9  Vict  e.  dv.  s.  2,  the 
powers  of  former  Acts  regulating  the  Com- 
pany are  extended  to  that  Act,  except  such 
as  expired  by  effluxion  of  time,  or  are  inap- 
plicable to  it,  or  inconsistent  with  or  pro- 
vided for  by  the  Lands  Clauses  Consolida- 
tion Act,  or  with  such  of  the  provisions  of 
the  Railways  Consolidation  Act  as  were 
made  applicable  to  that  Act  Sect  18  fixed 
the  sum  which  the  Company  might  charge  for 
passengers;  and  sect  19  gave  a  scale  of  so 
much  per  ton  per  mile,  in  respect  of  articles 
conveyed  on  the  railway.  A.  B.  delivered 
goods  to  the  Company  to  be  carried.  These 
were  of  different  kinds,  and  were  made  up 
in  packages,  some  of  which  exceeded,  and 
others  of  which  did  not  exoeed,  500  lbs. 


weight  each.  The  charges  made  by  the  Com- 
pany and  paid  by  A.  B.  for  the  e«rriag«  >f 
the  goods  on  the  railway  amounted  to  tmrnm 
which  (after  deducting  reasonable  suma  far 
the  expenses  of  loading  and  nnloadiog)  ex- 
ceeded the  maximum  sums  authorised  to  be 
charged  for  the  carriage  of  the  several  kinds 
of  goods  respectively  by  stat  8  A  9  Yiec  e. 
dv.  s.  19 :  Held  that  A.  B.  was  entitled,  un- 
der a  count  for  money  had  and  receive!^  to 
recover  back  the  sums  paid  by  him  in  ezeess 
of  the  sums  authorised  to  be  charged  for 
carriage  of  goods  by  8  A  9  Viet  c.  dv., 
upon  such  of  those  packages  of  goods  u  ex- 
ceeded 500  lbs.  in  weight,  but  not  ufon  tha 
rest 

II.  The  above  Company  published  a  scale  of 
charges  at  which  parcels  would  be  carried 
along  their  line,  including  coUectios  and  de- 
livery within  certain  limits,  if  dekrered  by 
the  Company's  appointed  agents.  A.  B.,  a 
carrier,  in  the  course  of  his  bosineis  as  such, 
forwarded  from  Bristol,  by  pa«enger  and 
van  trains  on  the  railway,  parotls  of  gooda 
which  were  consigned  to  his  agants  residing 
at  various  towns  and  places  o»  the  line  of 
the  railway  for  delivery  by  sue)  sgents.  On 
all  such  occasions  the  parcel  in  question 
were  collected  by  A.  B.  from  his  customers 
in  Bristol,  and  were  taken  )y  him  with  his 
own  horses,  carts,  and  servsnts  to  the  rail.- 
way  station  there,  from  nhence  they  were 
forwarded  to  some  other  sAttion  on  the  rail- 
way. On  other  occasions  the  agenU  of  A. 
B.,  residing  at  Exeter  aid  other  places  on 
the  hne  .of  the  railway,  i^rwarded  thence  by 
passenger  and  van  traim  to  A.  B.  at  Bristol 
parcels  of  goods  for  delvery  in  BristcL  On 
all  such  last-mentioned  occasions  the  parcels 
were  received  by  A.  B  at  the  railway  station 
at  Bristol,  and  fron  thence  delivered  by 
him,  in  his  own  carts  and  vans,  to  the  par- 
ties in  Bristol  to  wjom  they  were  directed. 
The  sums  paid  by  A.  B.  to  the  Company  for 
the  carriage  on  ths  railway  of  all  the  above- 
mentioned  parcelr  which  were  so  respectivdy 
forwarded  and  leeeived  by  A.  B.  included, 
in  accordance  vith  the  rates  fixed  by  the 
said  scale  billi,  charges  for  coUection  and 
delivery  in  Bristol,  though  such  services 
were  not  in  fsct  performed  by  the  Company 
for  A.  B. :  field  that  these  sums  were  im- 
properly ch&i^d,  and  might  be  recovered 
back  under  a  count  for  money  had  and  re- 
ceived. 

III.  The  above  Company  charged  A.  B.  cer- 
tain sums,  reasonable  in  themselves,  for 
carrying  his  goods  along  their  line,  while 
they  carried  the  like  goods  for  other  parties 
at  lower  rates :  Held  that  A.  B.  was  not  en- 
titled, in  an  action  for  money  had  and  re- 
ceived, to  recover  from  the  Company  the 
excess  of  the  sums  paid  by  him  above  those 
paid  by  the  other  parUes. 
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IV.  In  4he  ease  of  tbe  ume  Company,  when- 
OTor  any  of  the  publio  (not  being  oarriera) 
brought  and  delivered  at  one  time  a  number 
of  teparate  parcels  or  packages  to  the  Com- 
pany to  be  carried,  if  they  all  contained 
goods  of  the  same  kind  or  description  (such 
M  drugs  or  drapery),  and  were  addressed  to 
the  same  party,  the  Company  were  in  the 
habit  of  charging  them  in  the  aggregate  ao- 
eording  to  the  parcels  rates  where  the  ag- 
gregate weight  did  not  exceed  500  lbs.,  and 
according  to  the  lower  or  tonnage  rates 
where  the  aggregate  weight  exceeded  600 
lbs.  Whereas  if  A.  B.  brought  a  number 
of  separate  parcels  or  packages  of  the  same 
kind  to  the  Company  to  be  carried,  which 
(though  addressed  also  to  the  different  ulti- 
mate consignees  for  whom  they  were  intend- 
ed) bore  a  separate  address  to  A.  B.,  and  at 
the  end  of  the  journey  were  roceiTed  by  him 
or  his  agents  from  the  Company,  the  Com- 
pany charged  A.  B.  for  each  parcel  or  pack- 
age separately.  If  (as  occasionally  hap- 
pened), amongst  a  number  of  separate 
packages  so  brought  by  A.  B.  to  the  Com- 
pany to  be  carried,  two  or  more  of  the  same 
kind  were  found  to  be  addressed  to  the  same 
ultimate  consignee,  the  Company  aggregated 
those  which  were  so  addressed  to  the  same 
ultimate  consignee,  but  refused  to  aggregate 
the  others:  Held,  that  the  Company  were 
justified  in  so  charging. 

Y.  In  the  case  of  the  same  Company  it  ap- 
peared that,  on  various  occasions  since  the 
publication  of  the  scale  bills,  A.  B.  brought 
and  delivered  goods  to  the  Company  to  be 
conveyed,  for  the  conveyance  af  which 
goods  the  Company  demanded,  and  A.  B. 
paid,  sums  exceeding  the  rates  specified  in 
the  scale  bills.  Those  sums  were,  in  some 
instances,  demanded  by  the  Company's  ser- 
vants through  mistake ;  in  other  instances, 
the  demand  was  made  intentionally:  Con- 
eessum,  that  this  claim  of  the  Company 
could  not  be  supported. 

VI.  S^mble,  that,  in  order  to  entitle  the  above 
Company  to  make  any  of  the  above  charges, 
they  were  not  bound  to  affix  to  their  toll- 
houses, Ac,  boards  indicating  the  amount 
of  their  rates  and  tolls;  but  Held  that»  if 
they  even  were,  their  having  neglected  to 
do  so  did  not  entitle  A.  B.  to  recover  back 
as  money  had  and  received,  any  of  the  above 
payments  made  by  him.  Garton  and  ano- 
ther V.  The  Brietol  and  Exeter  Railway  Cfom- 
JHiay,  112 

BROKER. 

The  defendants,  merchants  and  shipbrokers  at 
Bristol,  who  had  before  acted  as  agents  for 
the  plaintiffs,  merchants  at  Liverpool,  in 
shipping  iron,  offered  to  them  some  "  good 
old  scrap  iron"  belonging  to  0.  (for  whom 
they  were  also  acting  as  brokers),  specifying 
the  descriptive  quality  and  price  of  the  iron. 


The  plaintiffs  asked  for  an  offer  of  cost  and 
freight  from  Bristol  to  Rotterdam,  and  a 
further  description  of  the  iron.  The  de- 
fendants wrote  and  gave  the  description; 
and  afterwards  wrote  naming  a  ship,  and 
the  rate  of  freight  The  plaintiffs  agreed 
to  purchase  the  iron  at  the  price  proposed, 
but  objected  to  the  ship ;  and  the  iron  was 
subsequently  shipped  at  Bristol  on  board 
another  ship,  chartered  6y  the  defendants  on 
behalf  of  plaintiffs.  The  sold  note  for  the 
iron,  sent  by  the  defendants,  was  signed  by 
0.,  and  stated  the  iron  to  be  «  sold"  to  the 
defendants  ''for  their  principals,"  and  to  be 
"  weighed  and  delivered  alongside  a  vessel 
or  vessels."  The  defendants  received  no 
remuneration  from  the  plaintiffs,  but  re- 
ceived commission  from  0.  and  from  the 
owners  of  the  ship.  The  iron  afterwards 
turned  out  to  be  of  a  much  inferior  quality 
to  that  agreed  upon.  In  an  action  by  the 
plaintiffs  against  the  defendants  for  negli- 
gence in  accepting  and  shipping  at  Bristol, 
and  paying  0.  for,  iron  of  that  inferior 
quality:  Held,  by  the  Court  of  Queen's 
Bench,  that  the  defendants  were  not  liable : 
that  they  acted  in  the  transaction  in  two 
capacities,  viz.,  as  brokers  between  the  plain- 
tiffs and  0.,  in  negotiating  the  sale  of  the 
iron ;  and,  subsequently,  as  agents  for  plain- 
tiffs in  receiving  and  forwarding  the  iron : 
that  the  two  retainers  were  distinct;  and 
that,  as  shipping  agents  under  the  latter, 
the  defendants  were  not  bound,  and  had  no 
authority,  in  the  absence  of  any  usage  to 
that  effect,  to  accept  or  reject^  on  behalf  of 
the  plaintiffs,  on  its  arrival  at  Bristol,  the 
iron  of  which  they  had  previously,  as  bro- 
kers only,  negotiated  the  purchase,  and  this 
judgment  was  affirmed  in  the  Exchequer 
Chamber.  Zwilehenhart  aind  oihere  v.  Alex- 
ander  and  othere,  384 

BURIAL-GROUND. 

SUt.  18  A  19  Vict  c.  128,  s.  18,  which  enacts 
that)  in  every  case  in  which  any  order  in 
council  is  issued  for  the  discontinuance  of 
burials  in  any  churchyard  or  burial-ground, 
the  Burial  Board  or  Churchwardens  shall 
maintain  such  churchyard  or  burial-ground 
of  any  parish  in  decent  order,  and  also  do 
the  necessary  repair  of  the  walls  and  other 
fences  thereof,  and  the  expenses  shall  be 
repaid  by  the  overseers,  upon  the  certificate 
of  the  Burial  Board  or  Churchwardens,  out 
of  the  poor-rate  of  the  parish  or  place  ki 
which  such  churchyard  or  burial-ground  is 
situate,  unless  there  shall  be  some  other 
Aind  legally  chargeable  with  such  expenses, 
does  not  apply  to  a  burial-ground  which  is 
not  a  burial-ground  of  any  parish,  but  is 
the  property  of  private  persons.  The  Queen 
V.  The  Burial  Board  for  the  Pariehee  of 
St.  John,  Ac,  NewsaetU  upon  Tgne,         079 
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CALLS. 


CHURCH-RATE. 


GALLS. 
See  CoMPAKT. 

CARBIBR. 
See  C0M1I05  Cabrub. 

CASE   FOR   OPINION   OF    SUPERIOR 
COURT. 

See  QuABTEB  Sbbsioms,  Gabb  bbbbbybd  bt. 

GBRTIPICATE. 

Of  justice  of  th«  poaoe. 

Where,  under  9  G.  4,  e.  81,  ss.  27-29,  a  com- 
plaint  of  auanlt  or  battery  has  been  made 
to  two  JQStices  of  the  peace,  who  dismiss 
the  complaint  and  giro  the  party  a  certifl- 
oate  accordingly,  the  certificate  may  be 
pleaded  in  bar  to  an  indictment,  founded 
on  the  same  facts,  charging  assault  and  bat- 
tery, accompanied  by  malicious  cutting  and 
wounding  so  as  to  cause  grierous  or  actual 
bodily  harm.  The  Queen,  on  the  proetcution 
of  Finney  f  r.  Elrington  and  another,         088 

Of  registry.    ^S^ee  Merchant  Shipping  Act. 

CHARITABLE  PURPOSES. 

The  Society  of  Licensed  Victuallers,  founded 
for  the  purpose  of  relieving  distressed  mem- 
bers from  its  funds,  was  incorporated  by 
Royal  charter.  The  Society  maintained  a 
school  for  the  education,  free  of  charge,  of 
the  children  of  decayed  or  deceased  liceni|pd 
victuallers;  and  possessed  a  school-house 
and  other  premises,  used  for  that  purpose. 
The  charter  provided  that  the  management 
of  the  Society  should  be  intrusted  to  a  Gov 
ernor  and  Committee :  and  that  the  members 
of  the  Society  should  meet  quarterly,  and 
should  have  power,  at  such  meetings,  to 
make  by-laws.  One  of  these  by-laws,  so 
made,  provided  that  these  quarterly  meetings 
should  be  held  on  the.  premises  of  the  So- 
ciety's school,  or  at  such  other  place  as  the 
Governor  and  Committee  might  appoint 
These  meetings  were  accordingly  held  on  the 
premises.  On  appeal  by  the  Society  against 
a  poor-rate,  a  general  rate  for  defraying  the 
expenses  of  The  Metropolis  Local  Manage- 
ment Act,  and  a  sewers-rate  for  defraying 
the  expenses  of  the  main  drainage,  assessed 
upon  them  in  respect  of  the  premises  in 
question :  Held,  that  the  Society  had  a  ben 
efioial  occupation  of  the  premises,  and  were 
rateable  in  respect  of  them.  The  Queen  v. 
The  Governor  and  Committee  of  The  Lieeneed 
Vietuallere'.  Society,  71 

[CHECK. 

Oo  Friday,  at  nine  o'clock  p.  m.,  defendant's  son 
called  at  the  residence  of  plaintiffs*  salesman, 
five  miles  from  Blackburn,  and  paid  him  a 
oheck  on  a  Liverpool  bank.  The  salesman 
waa  ill  at  the  time,  but  on  the  following  Mon- 


day he  handed  the  ebeek  to  the  plaiatilfs  at 
their  place  of  business  at  Blaekbum,  and  it 
was  sent  off  the  same  day  by  the  plaintiA  to 
their  agents  at  Liverpool,  and  on  Tuesdaj 
morning  it  was  presented  and  payment  re- 
fused : 

Held,  that  there  was  no  unreasonable  1o« 
of  time  on  the  plaintiffs'  part  in  presenting 
the  check  for  payment  Firth  v.  Brooke,  981] 

CHURCH  RATE. 

I.  Declaration  against  justices  of  the  peaeo 
alleged  that  the  plaintiff  was  rated  to  a 
church  rate,  which  was  demanded  on  the 
8th  September,  1857  :  that  the  plaintiff  was 
summoned  for  non-payment  thereof  on  the 
5th  May,  1859 ;  that  at  the  hearing,  on  the 
12th  May,  1859,  the  plaintiff  gave  evidence 
that  the  rate  had  been  demanded  of  him, 
and  the  matter  of  complaint  had  arisen 
more  than  six  months  before  the  complaint^ 
and  contended  that,  by  sUt  11  A  12  Viet.  e. 
43,  s.  11,  the  defendants  had  no  jurisdie- 
tion :  yet  the  defendants  made  an  order  for 
payment  of  the  rate,  which  order  had  been 
quashed.  Plea,  that  upon  the  hearing  of 
the  complaint  it  was  proved  that,  besides  the 
demand  of  the  rate  in  the  declaration  men- 
tioned, the  same  was  again  demanded  on 
the  25th  March,  1859,  and  the  complaint 
was  laid  within  six  calendar  months  from 
the  time  of  that  demand.  Upon  demurrer, 
held,  that  it  was  within  the  duty  of  the  de- 
fendants, as  justices,  to  determine  the  ques- 
tion whether  a  complaint  was  made  within 
the  time  limited  \  and  therefore,  by  sect  1 
of  Stat  11  A  12  Viet.  e.  44,  the  action  waa 
not  maintainable  without  proof  of  malice 
and  want  of  reasonable  and  probable  cause. 
SommerinUe  v.  Mirehouee  and  another,     652 

II.  Declaratiou  against  justices  of  the  peace 
alleged  that  the  plaintiffs  were  rated  to  a 
church  rate,  the  validity  of  which  rate  waa 
disputed  by  them  ;  that  they  were  sum- 
moned for  non-payment  of  the  rate;  that  at 
the  hearing  before  the  defendants,  the  plain- 
tiffs, in  good  faith  disputing  the  validity  of 
the  rate,  gave  the  defendants  notice  thereof: 
yet  the  defendants,  not  acting  bont  fide  in 
the  belief  that  they  were  acting  in  conform- 
ity to  law,  and  when  they  well  knew  that 
they  had  not  jurisdiction  to  proceed,  made 
an  order  for  payment  of  the  rate,  which 
order  was  afterwards  quashed,  and  issued 
their  warrant  of  distress,  by  virtue  of  which 
the  goods  of  the  plaintiffs  were  distrained. 
Plea,  as  to  the  distraining  of  the  goods  of 
the  plaintiffo ;  that  the  warrant  waa  iasned 
on  the  application  of  the  churohwardeBB, 
and  executed  by  their  direction  aa  w^  aa  by 
the  command  of  the  defendanta ;  and  that 
the  plaintiffs  afterwarda  recovered  judgment 
in  replevin  against  the  ohurchwardena.  Up- 
on demurrer,  held, 

1.  That  the  allegationa  in  the  deolaratiDB 
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■vtBcienlly  showed  that  th«  defendants  knew 
that  the  validity  of  the  rate  was  honi  fide 
dispnted,  and  that  proper  notioe  thereof  was 
given  to  them ;  and  therefore,  hy  the  proviso 
to  sect  7  of  sUt.  53  G.  3,  c.  127,  they  acted 
without  jnrisdiction  in  making  the  order  and 
warrant 

2.  The  action  was,  therefore,  hy  sect.  2 
of  Stat  11  A  12  Vict  o.  44,  maintainable 
without  proof  of  malice  and  want  of  reason- 
able and  probable  cause. 

3.  Semble,  per  Blackburn,  J.  If  the  de- 
fendants acted  erroneonsly  under  the  belief 
that  the  validity  of  the  rate  was  not  bonft 
fide  disputed,  Uie  action  would  be  within 
sect  1  of  sUt  11  A  12  Vict  c  44. 

4.  The  proviso  in  sect  7  of  stat  53  Q.  3, 
e.  127,  which  takes  away  the  jurisdiction 
of  justices  where  the  validity  of  the  rate  is 
bon&  fide  dispnted,  extends  to  Quakers. 
Pta9€  and  other*  v.  Chaytor  and  another^  658 

CLAIM. 
See  Lands  Clauses  CoNSOLiDAnov  Act. 

CLERKSHIP,  ARTICLES  OP. 
See  Articlbs  of  Clebkbhip. 

COLONY,  LAW  OP. 
See  IivBOLVEHT,  rV. 

COMMON  CARRIER. 

1.  A  railway  Company,  carrying  on  basiness 
as  common  carriers  for  hire,  refused  to  re- 
oeive  certain  goods  tendered  to  them  for  car- 
riage as  such,  unless  the  sender  of  the  goods 
would  sign  a  condition  by  which  the  Com- 
pany were  not  to  be  answerable  ''for  the 
loss,  detention,  or  damage  of  any  package 
InsuiBciently  or  improperly  packed,  marked, 
directed,  or  described" :  Held  an  unjust  and 
nnreasonable  condition,  both  at  oommon  law 
and  under  the  Railway  and  Canal  Traffic 
Act,  17  A  18  Vict  c.  31.  Oarton  and  ano- 
ther V.  The  Brietol  and  Exeter  Railway 
Company  f  112 

2.  Semhle^  per  Cockbom,  0.  J.,  that  a  con- 
dition imposed  by  a  railway  Company  car- 
rying on  business  as  oommon  carriers  for 
hire,  that  **  no  claim  for  damage  will  be  al- 
lowed unless  made  within  three  days  after 
the  delivery  of  the  goods,  nor  for  lo£s  unless 

^  made  within  three  days  of  the  time  that 
they  should  be  delivered,''  is  unjust  and  un- 
reasonable. Id, 

3.  A  railway  Company,  carrying  on  busi- 
ness as  common  carriers  for  hire,  refused  to 
receive  the  goods  of  A.  B.  on  the  ground 
that  they  were  tendered  after  a  quarter  past 
five  in  the  evening,  although  they  did  receive 
the  goods  of  C.  D.  at  a  later  hour :  Held, 
that,  in  the  absence  of  explanation,  this  was 
nnlawful  conduct  in  the  Company,  and  A. 


B.  having  sustained  damage  in  oonsequenee 
of  it,  was  entitled  to  recover  against  them. 

Id. 
4.  A  declaration  alleged  that  a  railway 
Company,  carrying  on  business  as  common 
carriers  for  hire,  refused  to  oarry  certain 
goods  unless  the  sender  of  the  goods  would 
sign  certain  ^  unjust  and  unreasonable  oon- 
diUons" :  Held,  that  this  allegation  was  sat- 
isfied by  proof  that  one  of  the  oonditions  thus 
required  to  be  signed  was  u^jost  and  unrea- 
sonable. Id. 

COMMON  MEMORANDUM. 
Pive  per  cent,  clause  in. 
See  Maueb  Ihsubahcb,  IL  8. 

COMPANY. 

The  declaration  stated  that  the  defendant  was 
the  holder  of  fifty  shares  in  the  plaintilFs' 
Company,  and  indebted  in  respect  of  seven 
ealls,  whereby  an  action  had  accrued  to  Ute 
plaintiffs  against  him  under  and  by  virtue 
of  their  deed  of  settlement  Pleas.  1.  Never 
indebted.  2.  That  the  defendant  was  not 
the  holder  of  the  shares.  3.  That  the  deed 
was  not  his  deed.  Replication  to  the  third 
plea,  setting  out  the  charter  of  incorpora- 
tion, whereby  Her  Majesty  willed  that  the 
capital  should  be  120,0002.  divided  into  6000 
shares :  that  all  the  proprietors  of  the  stock 
of  the  corporation  should  execute  a  deed  of 
settlement  whereby  the  capital  should  be 
divided  into  those  shares,  to  be  numbered  in 
regular  succession,  beginning  with  I,  and 
whereby  they  should  enter  into  covenants 
for  payment  of  the  sums  subscribed  by  them 
when  called  for :  that  such  a  deed  was  exe- 
cuted (various  clauses  were  set  forth),  and 
that  the  defendant  was  a  shareholder,  and 
had  paid  certain  calls.  Before  the  charter 
was  granted  the  brokers  to  the  Company  had 
put  down  the  name  of  the  defendant,  withon* 
his  authority,  as  an  applicant  for  shares,  and 
the  promoters  allotted  to  him  fifty  shares, 
and  sent  an  allotment  letter  informing  him 
thereof^  and  requiring  a  deposit  of  11.  per 
share,  adding,  "  and  on  your  execution  of 
the  deed  prepared  in  conformity  with  the 
provisions  of  the  Royal  charter,  you  will 
be  entitled  to  fifty  share  oertificates  of  the 
Company."  The  defendant  paid  the  deposit 
of  II.  a  share.  The  charter  was  afterwards 
granted,  and  the  deed  prepared  and  exe- 
cuted by  many  shareholders,  but  not  by 
the  defendant  In  the  deed  were  the  fol- 
lowing clauses,  which  were  substantially  the 
same  as  those  contained  in  the  Companies 
Clauses  Consolidation  Act,  1845, 8  A  0  Vict 
e.  16 : — 3.  The  shares  shall  be  numbered  in 
regular  succession,  beginning  with  1 ;  and 
every  share  shall  be  distinguished  by  its 
separate  number. — 5.  Every  person  who 
shall  have  subscribed  the  prescribed  sum  to 
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the  capital,  or  shall  otharwise  have  beaome 
entitled  to  a  share  of  the  saoMy  and  whose 
name  shall  have  been  entered  on  the  reg- 
ister of  shareholders,  shall  be  deemed  a 
shareholder. — 6.  The  corporation  shall  keep 
a  book  to  be  called  «  The  Register  of  Share- 
holders/' in  which  shall  be  entered  the 
names  of  the  persons  entitled  to  shares,  to- 
gether with  the  number  of  shares  to  which 
such  persons  are  entitled,  distingnishing 
each  share  by  its  nomber,  and  the  amount  of 
instalments  paid  on  such  share.— 8.  A  certi- 
icate  of  ownership,  under  the  oorporation 
seal,  shall  be  delirered  to  each  shareholder; 
and  such  certificate  shall  specify  the  share 
in  the  undertaking  to  which  such  share- 
bolder  is  entitled.— 65.  In  an  action  for 
calls,  it  shall  be  sufficient  to  declare  that  the 
defendant  is  owner  of  one  share  or  more 
**  (stating  the  number  of  shares),"  and  is 
indebted  in  respect  of  one  call  or  more, 
whereby  an  action  halh  accrued  to  the  cor- 
poration by  Tirtue  of  the  deed. — 06.  On  the 
trial  it  shall  be  sufficient  to  prove  that  the 
defendant)  at  the  time  of  the  call,  was  a 
holder  of  one  share  or  more.— It  was  repre- 
sented by  the  prospectus  issued  shortly  be- 
fore the  date  of  the  charter,  and  by  the  let- 
ter of  allotment,  that  no  more  than  three 
calls  should  be  made  until  the  Company's 
works  shoafil  be  in  operation.  The  defend- 
ant had  paid  four  calls,  but  reftised  to  pay 
the  calls  in  question. 

1.  Held  by  this  Court,  and  affirmed  by  the 
Bxchequer  Chamber,  that  shares  were  not 
created  so  as  to  make  the  alleged  owner  lia- 
ble to  calls. 

2.  Held,  by  the  Exchequer  Chamber,  that 
the  defendant  was  not  a  shareholder,  as  he 
bad  not  executed  the  deed  of  settlement 

3.  SembU,  that  after  acceptance  of  the 
shares  and  payment  of  the  calls,  especially 
the  call  made  after  those  specifted  in  the 
prospectus  and  letter  of  allotment,  and  the 
oorrespondenoe  in  which  he  was  treated  as  a 
holder  of  shares,  and  as  he  knew  of  the  ex- 
istence of  the  charter  and  the  deed,  the  de- 
fendant oonld  not  say,  as  against  the  other 
shareholders  and  the  Company,  that  he  was 
not  a  shareholder  by  reason  of  the  stipu- 
lations in  the  prospectus  and  letter  of  allot- 
ment not  having  been  carried  ouL  Tk€  IrUh 
Peat  Company  v.  Phillip;  698 

Incorporated  Joint  Stock  (limited). 

By  sUt.  19  A  20  Vict.  c.  108,  s.  89,  in  cerUin 
cases,  if  a  defendant  oljects  to  the  action 
being  tried  in  the  County  Court,  and  gives 
security  to  be  approved  of  by  the  registrar, 
the  action  shall  be  stayed ;  and  by  sect.  70 
"  such  security  shall  be  at  the  cost  of  the 
party  giving  it,  and  in  the  form  of  a  bond, 
with  sureties  to  the  other  party:"  and  in 
the  form  given  in  the  Schedule  of  Forms  to 
the  Rules  of  Praotioe  of  the  County  Courts, 


the  bond  purports  to  be  executed  by  tba 
party  and  two  sureties :  Held,  That  wher* 
the  defendants  were  an  incorporated  joint 
stock  Company,  limited,  it  was  within  tha 
scope  of  their  general  authority  to  execota 
such  a  bond,  /m  r«  Young  amd  TIU  Br^mp- 
ton,  Chatkawi,  ^^,  WaUrworka  Cba^posy 
{limUed),  016 

See  aUo  Railway  Compaht. 

C0MPB0MI8B. 

I.  The  compromise  of  a  claim  may  be  a  goad 
consideration  for  a  promise,  although  litiga- 
tion has  not  been  actually  eommenoed.  Cook 
and  otkere  v.  Wright,  669 

IL  The  defendant  was  agent  for  B.,  the  non- 
resident owner  of  houses  in  a  district  snl^eet 
to  a  local  Act  Works  had  been  done  by  tha 
Commissioners  for  executing  the  Act,  the 
expenses  of  which,  under  the  provisions  of 
the  Act,  they  charged  on  the  owners  of  tha 
aiy  oining  houses.  Notice  had  been  given  ta 
the  defendant  as  if  he  had  been  owner  of 
these  houses,  ealling  on  him  to  pay  the  pro- 
portion chargeable  in  respeet  of  them.  He 
attended  at  a  meeting  of  the  Commissioners, 
and  objected  both  to  the  amount  and  natara 
of  the  oharge,  and  also  stated  that  he  waa 
not  the  owner  of  the  houses,  and  that  B. 
was.  He  was  .told  that  if  he  did  not  pay, 
legal  proceedings  would  be  taken  agaiaat 
him.  In  the  result,  the  amount  charged  up- 
on the  defendant  was  reduced,  and  time  was 
given  to  him  to  pay  it  in  three  instalments, 
for  which  he  gave  thret  promissory  notsa. 
In  an  action  up  >n  the  notes  by  the  Com- 
missioners, Held,  that  there  was  a  snffieient 
eonsideration  for  the  notes  in  the  eompra- 
mise.  /d. 

CONCBALMBNT  OF  MATERIAL  FACT. 
See  Ihsueahcb,  IL 

CONDlTIOir. 
See  RiABORABLB  CoHDinoff,  IIL  IT. 

CONDITION  PRECEDENT. 
See  Rbabovabli  Cohbitiob,  II. 

CONSENT  OF  PARTIES. 
See  Mawdamus,  V.  VL  VIL 

CONSIDERATION. 
L  The  Merchant  Shipping  Act,  1864,  17  A  18 
Vict  c.  104,  enacU  that  «the  certificate  of 
registry  shall  be  used  only  for  the  lawful  na- 
vigation of  the  ship,  and  shall  not  be  subject 
to  detention  by  reason  of  any  title,  lien, 
charge^  or  interest  whatsoever  which  any 
owner,  mortgsgee,  or  other  person  may  have 
or  claim  to  have  on  or  in  the  ship  described 
in  such  certificate:  and  if  any  person  what- 
ever"   « refuses  on  request  to  deliver  up 
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«uoh  Mrtifleate  when  in  his  potseasion  or 
under  his  «ontrol  to  tho  person  for  the  time 
being  entitled  to  the  custody  thereof  for  the 
purposes  of  such  lawful  navigation/'  pro- 
ceedings  may  be  taken  before  a  justioe; 
**  and  unless  it  is  proTod"  "  that  there  was 
reasonable  cause  for  such  relUsal,  the  offender 
■hall  incar  a  penalty  not  ezeeeding  100^."; 
which,  or  any  p«rt  of  which,  by  sect  624, 
the  jnstioe  may,  if  he  think  fit,  direct  to 
be  applied  in  compensating  any  person  for 
damage  sustained  by  him  in  consequence  of 
the  wrongful  act.  Held,  by  the  Court  of 
Queen's  Bench,  and  affirmed  in  the  Ezehe- 
oher  Chamber,  but  with  hesitation^ 

1.  That  the  effect  of  sect  50  is  to  make 
any  pledge  of  the  oertifioate,  for  any  purpose 
whatever,  though  for  a  good  consideration, 
illegal  and  void ;  and,  consequently,  any  de- 
tainer of  a  oertifioate  so  pledged  illegal. 

2.  That»  where  the  person  entitled  to  the 
custody  of  the  certificate  for  the  purposes 
of  navigation  is  also  the  owner  of  the  ship, 
be  has  a  right  of  action  against  the  party  so 
detaining  the  certificate,  in  addition  to  his 
remedy,  in  the  former  character,  by  a  com- 
plaint before  a  Justice.  And  this,  though 
he  be  himself  the  pledger,  and  for  a  good 
oonsideraUon.  Wil^  v.  Crawford  and  Fen- 
vickf  253 

XL  QusBre,  by  the  Court  of  Queen's  Bench, 
whether  an  action  at  law  would  lie,  by  the 
party  merely  entitled  to  the  custody,  for  the 
detainer  made  unlawful  by  the  penal  part 
of  the  enactment.  If  it  would,  tembU  that 
the  declaration  should,  in  that  case,  aver 
•bsence  of  reasonable  cause.  Id, 

III.  The  compromise  of  a  claim  may  be  a  good 
oonsideration  for  a  promise,  although  litiga- 
tion has  not  been  actually  commenced.  Cook 
and  other*  v.  Wright,  559 

IT.  The  defendant  was  agent  for  B.,  the  non- 
resident owner  of  houses  in  a  district  subject 
to  a  local  Act  Works  had  been  done  by  the 
Commissioners  for  executing  the  Act,  the 
expenses  of  which,  under  the  provisions  of 
the  Act,  they  charged  on  the  owners  of  the 
acUoining  houses.  Notice  had  been  given  to 
the  defendant  as  if  he  had  been  owner  of 
these  houses,  calling  on  him  to  pay  the  pro- 
portion chargeable  in  respect  of  them.  He 
attended  at  a  meeting  of  the  Commissioners, 
and  objected  both  to  the  amount  and  nature 
of  the  charge,  and  also  stated  that  he  was 
not  the  owner  of  the  houses,  and  that  B. 
was.  He  was  told  that  if  he  did  not  pay, 
legal  proceedings  would  be  taken  against 
him.  In  the  result,  the  amount  charged  up- 
on the  defendant  was  reduced,  and  time  was 
given  to  him  to  pay  it  in  three  instalments, 
for  which  he  gave  three  promissory  notes. 
In  an  action  upon  the  notes  by  the  Com- 
missioners, Held,  that  there  was  a  su(Beient 
consideration  for  the  notes  in  the  compro- 
mise. /</. 


v.  Declaration  stated  that,  in  consideration  of 
an  intended  marriage  between  the  plaintiff 
and  the  daughter  of  W.  G.,  W.  T.,  the  father 
of  the  plaintiff,  and  W.  G.  verbally  promised 
to  give  their  children  marriage  portions; 
and  that  after  the  marriage  W.  G.  and  W. 
T.,  as  a  mode  of  giving  effect  to  their  said 
verbal  promises,  entered  into  a  written 
agreement)  by  which  it  was  mutually  agreed 
that  they  should  pay  the  sums  of  200/.  and 
100/..  respectively  to  the  plaintiff,  and  that 
the  plaintiff  should  have  full  power  to  sue 
for  the  same  in  any  Court  of  law  or  equity. 
Breach :  non-payment  of  the  200/.  by  W.  G., 
or  by  the  defendant^  his  executor:  Held,  on 
demurrer,  that  the  action  was  not  maintain- 
able, notwithstanding  the  near  relationship 
of  the  plaintiff  to  the  party  from  whom  the 
consideration  moved.  TweddU  v.  Atkiiuon, 
Executor,  303 

CONSTRUCTION  OP  CONTRACT. 
Defendants  had  become  responsible,  as  del 
credere  agents,  for  the  purchase  of  a  cargo 
of  wheat  of  from  1800  to  2000  quarters,  to  be 
shipped  at  the  price  of  50«.  per  quarter  free 
on  board  at  Taganrog,  <'and  including 
fireight  and  insurance  to  any  safe  port  in  the 
United  Kingdom."  "  Payment  cash  in  Lon- 
don in  exchange  for  shipping  documents." 
Plaintiffs  tendered  the  foUowfng  shipping 
documents  of  a  cargo  answering  the  de- 
scription in  the  contract:  a  charter-party; 
a  bill  of  lading  and  provisional  invoice,  in 
both  of  which  the  cargo  was  stated  to  be 
1860  quarters,  at  50«.  per  quarter,  462(M., 
less  freight,  at  10«.  9d.  per  quarter,  1001/. 
10«. ;  and  a  policy  of  insurance  effected  on 
the  cargo  valued  at  3600/..  On  behalf  Qf  the 
plaintiflEs  evidence  was  given,  which  was  not 
contradicted,  that  the  policy  tendered  was 
sufficient  to  protect  the  interest  of  the  ship- 
per of  the  cargo  at  the  time  of  shipment.  In 
an  action  against  the  defendants  for  not 
paying  or  procuring  f^om  their  principal* 
payment  of  the  price  of  the  cargo,  they 
pleaded  that  plaintiffs  were  not  ready  and 
willing  to  tender,  nor  did  they  tender,  "  the 
usual  shipping  documents"  according  to  the 
contract  Held,  that  the  plaintiffs  had  so 
tendered :  and  they  were  not  bound  to  ten- 
der, as  a  "shipping  doeument,"  within  the 
meaning  of  the  contract,  a  policy  covering 
the  full  amount  of  the  buyers'  risk  as  it  ap- 
peared by  the  provisional  invoice  and  bill 
of  lading.  Tamvaeo  and  others  v.  Xvoos 
and  othere,  186 

[CONTRACT. 
See  BviDRirCK,  V.] 

CONTRADICTING  WITNESS. 
See  WxTNKSB,  I. 

[CONVERSION. 
A  clerk  of  an  incorporated  company  authorised 
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to  Mt  in  the  matter  of  deUvering  up  the 
plaintiff's  goods  to  him,  refused  to  deliver 
them  op,  on  being  applied  to  by  the  plaintiff 
for  them,  wiUfoot  a  written  order  for  the  de- 
liTery : 

Held,  that  he  had  no  right  to  attaoh  saeb 
a  eondltion  before  deliToring  them  np,  and 
that  this  was  saeh  a  refusal  to  deliTor  as 
would  bind  the  oompany.  Bamett  ▼.  Ctyttal 
Palace  Company,  984] 

CONVICTION  BY  JUSTICBB  OP  THE 
PBAGB,  Ac 

I.  On  a  summary  oonviction,  under  stat  89 
k  40  G.  S,  0.  80,  s.  18,  for  unlawful  posses- 
sion of  naval  stores,  the  Commissioner  (or 
Superintendent,  since  stat  2  A  8  W.  4,  e.  40, 
88.  10,  II),  or  justice  of  the  peace,  has  power, 
in  the  alternative,  either  to  inflict  a  fine  or 
to  imprison  with  hard  labour  without  im- 
posing a  fine. 

n.  Quaere  whether,  in  the  latter  event,  an  ap- 
peal to  the  Quarter  Sessions  is  given  by  sect 
21  of  that  statute? 

III.  The  pendency  of  an  appeal  under  that 
section  has  not  the  effect  of  suspending  the 
operation  of  the  sentence. 

IV.  Summary  convictions  under  that  statute 
are  not  affected  by  stat.  II  A  12  VioL  e.  43. 
The  Queen  v.  Willmott,  27 

V.  An  indictment  under  stat.  9  0.  4,  o.  69,  al- 
leged that  the  defendant,  on,  Ac,  was  duly 
convicted  befbre,  Ac,  three  justices  of  the 
peace,  for  that  he,  in  the  night  of  I8th  De- 
cember, 1854,  by  nighty  after  the  expiration 
of  the  first  hour  after  sunset,  and  before  the 
beginning  of  the  first  hour  before  sunrise, 
did  by  night  then  and  there  unlawfully 
enter  a  certain  close,  Ac,  with  a  gun,  for  the 
purpose  of  then  and  there  taking  and  de- 
stroying game,  contrary  to  the  statute,  Ac, 
and  was  adjudged  for  the  said  offence,  the 
same  being  his  first  offence,  Ac  That  the 
defendant  afterwards,  to  wit,  Ati.,  was  duly 

'  convicted  before,  Ac,  two  justices  of  the 
peace,  Ac,  for  that  he,  in  the  night  of  24th 
November,  1858,  by  night,  unlawfully  did 
enter  and  be  In  and  upon  certain  enclosed 
land,  Ac,  with  certain  instruments,  for  the 
purpose  of  killing,  taking,  and  destroying 
game  thereon,  this  being  his  second  offence, 
contrary  to  the  form,  Ac,  and  was  adjudged 
for  his  said  offence,  Ac  That  the  defendant, 
after  he  had  been  so  twice  convicted  as 
aforesaid,  to  wit,  25th  November,  I860,  by 
night,  did  unlawfully  enter  and  be  in  and 
upon  certain  enclosed  land  for  the  purpose, 
by  night,  as  aforesaid,  of  therein  taking  and 
destroying  game,  and  was  then  and  there 
by  night  unlawfully  in  the  said  land,  with 
a  certain  gun  and  other  instruments,  for  the 
purpose,  by  night  as  aforesaid,  of  therein 
Uking  and  destroying  game,  against  the 
form  of  the  statute,  Ac. :  Held,  that  this  in- 
dictment was  good,  seeing  that  it  did  not 


profess  to  aet  ont  the  prior  eonvietiona  •^im 
hsBO  verba."  Cureton  v.  The  Queem  {in  er- 
ror), 29$ 

VI.  Qumre,  whether  it  was  not  good  at  all 
events?  I^ 

VIL  A  eonvietion,  under  sUt  9  6.  4,  e.  M, 
alleging  that  the  defendant  by  night,  afler 
the  expiration  of  the  first  hour  aft«r  snnaet, 
and  before  the  beginning  of  the  first  hour 
before  sunrise,  did  by  night  then  and  there 
unlawfully  enter  a  certain  close,  Ack,  with  a 
gun,  for  the  purpose  of  then  and  there  tak- 
ing and  destroying  game»  contrary  to  A« 
statute,  Ac,  is  good.  Id, 

VIII.  Qwre,  per  Coekbnm,  C.  J.,  and  Hill, 
J.,  as  to  the  decision  in  Fletcher  r.  Calthrop, 
6  Q.  B.  880  (E.  C.  L.  R.  voL  61)  I  Id, 

[CORPORATION. 

Bffect  of  subsequent  legislation  on  Contraoti^ 
Ae.    See  ImDRAKci  Cohfast.] 

CORROBORATION. 
See  AcoOMPLiGB. 

COSTS. 
See  AcnoH  OH  Judavbht. 


COUNTY. 

Court. 

L  A  mandamus  will  not  lie  to  the  Lords  Com- 
missioners of  the  Treasury  to  compel  then 
to  pay  a  debt  incurred  by  a  County  Court; 
and  this  even  althoogh  Parliament  has,  upon 
an  estimate  made  by  the  Commissioners  of 
the  Treasury,  voted  a  sum  for  the  salaries 
and  expenses  of  the  County  Courts  for  tli« 
year.  In  the  matter  of  the  Lord*  CommiO' 
eionere  of  the  Treaeurf,  ex  parte  WalwuUf, 

81 

II.  By  sUt  19  A  20  Viet  o.  108,  s.  39,  in  certain 
cases,  if  a  defendant  objects  to  the  action 
being  tried  in  the  County  Court,  and  giv«s 
security  to  be  approved  of  by  the  registrar, 
the  action  shall  be  stayed ;  and  by  sect  70 
"  such  security  shall  be  at  the  cost  of  Um 
party  giving  it,  and  in  the  form  of  a  bond, 
with  sureties  to  the  other  party:"  and  in 
the  form  given  in  the  Schedule  of  Porms  tm 
the  Rules  of  Practice  of  the  County  Conrta, 
the  bond  purports  t«  be  executed  by  tb* 
party  and  two  sureties:  Held, 

1.  That  the  registrar  could  not  decline  tm 
approve  a  bond,  on  the  ground  that  the  de- 
fendant was,  by  law,  incompetent  to  ezeente 
a  bond. 

2.  That  where  the  defendants  were  an 
incorporated  joint  stock  Company,  limited, 
it  was  within  the  scope  of  their  general  au- 
thority to  execute  such  a  bond.  In  re  Yommg 
and  The  Brompton,  Chatham,  Se.,  M'ater- 
teorke  Company  [limited),  675 

III.  Rule  16  of  a  friendly  society  provided, 
that  a  dispute  of  any  kind  whatsoever  aris> 
ing  under  the  rules  should  be  referred  to  a 
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committee.  By  role  22,  any  member  in  the 
receipt  of  the  gifts  of  the  Society  being 
found  imposing  on  the  Society  was  to  be 
expelled.  A  member  of  the  Society  in  the 
receipt  of  pay  was  charged  with  receiving 
full  pay  when  he  was  only  entitled  to  half 
pay,  and,  the  matter  being  referred  to  a 
committee  under  rule  16,  he  was  expelled, 
but  without  being  heard  before  the  commit- 
tee. Upon  application  for  a  mandamus  to 
reinstate  him  as  a  member  of  the  Society, 

1.  Held  by  Crompton,  Blackburn,  and  Mel- 
lor,  Js.,  Cockburn,  C.  J.,  dubitante,  that  the 
County  Court  had  jurisdiction,  under  stat. 
18  A  19  Vict,  c  63,  ss.  41,  42,  to  order  him 
to  be  reinstated,  if  he  had  been  improperly 
expelled. 

2.  Qucercy  whether  this  was  a  dispute 
within  rule  16  ;  but,  if  it  was,  held  that  the 
County  Court  might  order  the  Society  to 
hear  the  applicant.   Ex  parte  Woolridffe,  844 

Bate. 

Stat  15  A  16  Vict.  c.  81,  ss.  32,  34,  and  85, 
which  provides  for  the  collection  of  the 
eounty-rate  in  parishes  situate  partly  within 
boroughs  and  partly  without,  applies  only 
to  boroughd  "not  subject  to  contribute  to 
the  county-rate  j"  and  therefore,  where  a 
parish  is  situate  partly  within  a  borough 
which  contributes  to  the  county -rate,  a  sepa- 
rate rate  towards  the  expense  of  the  county 
police  cannot  be  made  upon  the  part  without 
the  borough,. though  the  part  within  it  is 
governed  by  a  local  Act,  under  which  police 
constables  are  appointed  and  paid.  The 
Queen  r.  The  Overetere  of  Hudderejield,    961 

CRIMINATE. 

Questions  tending  to.  See  Witkess^  Pbiyi- 
LROB  OF  IN  Not  Answering. 

CURATE'S  SALARY. 

See  Tithe  Covvutation  Rent  Charge,  I.  II. 
IV.  V. 

CUSTOM. 

See  Mine,  [and  Etidencb,  V.] 

DAMAGES. 

I.  A.,  professing  to  have  authority  from  the 
owners  of  certain  premises,  granted  a  parol 
lease  of  them  for  seven  years  to  B.,  and  let 
him  into  possession.  The  owners,  disavow- 
ing the  authority  of  A.,  demanded  possession 
of4he' premises  from  B. ;  and,  on  bis  refusal, 
brought  an  ejectment  against  him.  B.,  rely- 
ing on  a  statement  of  A.  that  he  had  autho- 
rity to  act  as  he  did,  and  that  the  ejectment 
would  not  be  persevered  in,  and  also  on  the 
advice  of  his  own  attorney,  defended  the 
^eetment,  but  unsuccessfully,  and  was  turn- 
ed out  of  possession.  B.  having  brought 
An  action  against  A.  for  this  false  assumption 
B.  A  S.,  VOL.  I. — 37 


of  authority,  the  jury  found  that  A.  had  acted 
bonft  fide  and  without  fraud,  and  through 
a  misapprehension  that  he  had  authority. 
Held  that  B.  was  not  entitled  to  recover  as 
damages  against  A.  the  costs  incurred  in 
defending  the  ejectment.  Pow  v.  Davie,  220 
II.  Real  estate  had  been  devised  to  the  defend- 
ant in  trust  to  sell,  who  put  a  part  of  it  up  for 
sale,  which  the  plaintiff  agreed  to  buy,  and 
was  accepted  as  the  purchaser.  The  defend- 
ant was  aware  that  he  could  not  make  a  title 
free  from  encumbrance,  as  by  a  marriage 
settlement  the  land  was  vested  in  trustees  to 
secure  an  annuity  to  the  widow  of  the  de- 
visor, but  he  had  obtained  from  her  a  parol 
promise  that  in  the  event  of  the  sale  she 
would  transfer  her  security  to  another  pro- 
perty. Afler  the  sale  the  widow  refused  to 
assent  to  this,  and  the  bargain  went  off  in 
consequence.  In  an  action  by  the  plaintiff 
against  the  defendant  for  not  completing  the 
bargain,  the  jury  found  that  the  defendant 
bon&  fide  believed  that  he  would  be  able  to 
make  to  the  purchaser  a  good  title  free  from 
encumbrance,  and  that  he  had  reasonable 
grounds  for  so  believing : 

1.  Held,  that  the  plaintiff,  although  enti- 
tled to  recover  his  deposit  and  the  expenses 
of  investigating  the  title,  was  not  entitled  to 
recover  damages  for  the  loss  of  his  bargain  : 
per  Wightman  and  Blackburn,  Js.,  dissent- 
iente  Cockbum,  C.  J. 

2.  Concessum,  on  the  authority  of  Poun- 
sett  V.  Fuller,  17  C.  B.  660,  that  the  expenses 
attendant  on  an  attempt  which  was  made, 
after  the  bargain  was  off,  to  enter  into  a 
fresh  arrangement  could  not  be  recovered. 
Stkee  V.  Wild  and  othere,  587 

See  Marine  Insurance. 

DEBT,  EXTINGUISHMENT  OF. 
H.  recovered  judgment  in  an  action  against 
S.,  and  issued  a  writ  of  fi.  fa.,  under  which 
S.'s  goods  were  seised.  On  an  interpleader 
issue  between  H.  and  M.,  who  claimed  the 
goods  of  S.  which  were  so  seized,  M.  had  a 
verdict,  and  obtained  an  order  for  his  costs, 
which  were  taxed.  H.  issued  a  writ  of  ca. 
sa.  against  S.,  who  was  arrested.  M.  ob- 
tained a  Judge's  order,  under  s.  61  of  Thx 
Common  Law  Procedure  Act,  1854,  17  A  IS 
Vict  c.  125,  to  attach  the  debt  due  from  S. 
to  H. ;  and  the  amount  was  allowed  in  ac- 
count between  M.  and  H.  S.  baring  obtained 
an  order  to  be  discharged  out  of  custody  in 
the  action  of  H.  v.  S. :  Held,  that  M.  was  a 
judgmentjcreditor  of  H.  within  the  meaning 
of  sect.  61 :  and  that  the  arrest  of  S.,  the 
garnishee,  did  not  extinguish  his  debt  to  H. 
or  bar  M.'s  right  to  attach  it  under  that 
section.  Hartley  v.  Shemioell.  Marplee  v. 
Hartley,  1 

DECLARATION. 
Of  deceased  person.     See  Eyidence,.  IIB 
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DEED. 


EVIDENCE. 


DEED.  S 

Set  AGBEKirEirT,  I.  ' 

Of  settlemenu     See  Covpant,  I. 

[DELIVERY.  '' 

When  property  passes.    See  Gift.] 

DEPARTURE. 
Declaration  for  goods  bargained  and  sold,  and 
goods  bargained,  sold,  and  delirered.  Plea, 
infancy.  Replication  on  equitable  grounds, 
that  the  defendant,  at  the  time  of  the  accru- 
ing of  the  causes  of  action,  with  knowledge 
of  his  true  age,  falsely  and  fraudulently 
represented  to  the  plaintiff  that  he,  the  de- 
fendant, was  of  full  age,  whereby  the  plain- 
tiff was  induced  to  enter  into  the  contract 
and  supply  the  goods.  On  demurrer,  held, 
that  the  replication  was  a  departure  from 
he  declaration.     BartUtt  ▼.  Welle,         836 

DETENTION  OF  CERTIFICATE. 
See  Mbbchakt  Shippino  Act. 

DEVISE. 
A  testator  devised  dwelling-houses  to  trustees 
for  the  life  of  his  niece  M.  8.,  upon  trust  to 
permit  her  to  take  the  rents  and  profits  of 
the  same  during  her  life  ,*  and  Arom,  and  im- 
mediately after  the  decease  of  his  niece 
unto  her  issue,  to  be  equally  divided  amongst 
them  at  their  respective  ages  of  twenty-one 
years  or  days  of  marriage,  and  to  the  heirs 
and  assigns  of  such  issue  respectively :  and 
if  any  of  such  issue  should  be  under  the 
age  of  twenty-one  years  at  the  decease  of 
his  niece,  he  directed  an  equal  share  of  the 
rents  and  profits  to  be  appropriated  towards 
the  education  and  maintenance  of  such  issue 
as  should  not  have  attained  the  age  of 
twenty -one  at  the  decease  of  his  niece :  and 
if  his  niece  should  die  leaving  only  one  child, 
then  unto  such  only  child,  and  his  or  her 
heirs,  as  soon  as  he  or  she  should  attain  the 
age  of  twenty-one.  But  in  ease  his  nieoe 
should  die  without  leaving  any  issue  of  her 
body  at  the  time  of  her  decease,  or  in  case 
all  such  issue  should  die  under  the  age  of 
twenty-one  years  and  unmarried,  then  to  his 
brother's  children.  M.  S.  married  and  had 
one  daughter,  who  attained  the  age  of  twen- 
ty-one years,  but  died  in  the  lifetime  of  M. 
S.  unmarried :  Held,  that,  if  an  estate  in  fee 
in  remainder  vested  in  the  daughter  of  M.  S. 
upon  her  attaining  the  age  of  twenty-one 
years,  such  estate  was  divested  upon  her 
death  in  the  lifetime  of  M.  S.  Young  and 
SkeltoH  V.  Turner,  560 

See  alto  Way. 

DISCHARGE. 

I.  Of  insolvent  debtor.     Set  iKgOLVSNT. 

II.  Of  jury.     «^eeJuRT. 


)CK  WARRANT. 


PIO  MORTIS  CAUSA. 
A  policy  of  life  insurance  may  be  the  sobjeet 
of  a  donatio  mortis  cansi.     Witt,  mdminit- 
trator,  v.  Amit,  199 

DOUBLE  PLEADING. 
Information  by  the  Attorney-General  for  bri- 
bery at  an  election  of  a  member  of  Parlia- 
ment. Plea,  not  guilty.  At  the  trial,  a  ma- 
terial and  necessary  witness  for  the  Crown 
refused  to  give  evidence,  and  was  committed 
for  contempt ;  whereupon,  at  the  application 
of  the  counsel  for  the  Crown,  the  defendant 
objecting,  the  Judge  discharged  the  jury 
from  giving  any  verdict:  The  Court  re- 
fused to  allow  the  defendant  to  add  a 
plea  puis  darrein  continuance,  stating  the 
above  facts:  on  the  ground  that  this  would 
be  to  allow  double  pleading ;  and  also,  as 
the  facts  would  be  set  out  on  the  record,  the 
defendant  could  take  advantage  of  them. 
The  Quten  v.  CkarUtworik,  4M 

EMANCIPATION. 
See  Remoyabilitt. 

EQUITABLE  GROUNDS,  REPLICATION 
ON. 

Declaration  for  goods  bargained  and  sold,  and 
goods  bargained,  sold  and  delivered.  Plea, 
infancy.  Replication  on  equitable  grounds, 
that  the  defendant,  at  the  time  of  the  accru- 
ing of  the  causes  of  action,  with  knowledge 
of  his  true  age,  falsely  and  fraudulently 
represented  to  the  plaintiff  that  he,  the  de- 
fendant was'  of  full  age,  whereby  the  plain- 
tiff was  induced  to  enter  into  the  contract 
and  supply  the  goods.     On  demurrer,  held, 

1.  That  the  replication  was  no  answer  to 
the  plea  either  at  law,  or  as  an  equitable  re- 
plication, under  sect  86  of  The  Common 
Law  Proc^nre  Aet  1864,  17  A  18  Viet  c 
126. 

2.  That  it  was  a  departure  from  the  decla- 
ration.   BartUtt  y,  WeUt,  836 

EVIDENCE. 
I.  In  an  aotion  against  a  railway  Compaay  to 
recover  a  piece  of  superfluous  land  which 
the  Company  were  bound  to  dispose  of  within 
ten  years  after  it  had  been  acquired  by 
them,  the  plaintiff  proposed  to  show  that, 
thirteen  years  after  that  time,  the  Company 
put  the  land  up  for  sale  by  public  auetfBn  as 
superfluous  land.  In  order  to  prove  this, 
the  auctioneer  was  called  as  a  witneas,  who 
deposed  that  he  had  received  his  instruc- 
tions for  the  sale  flrom  one  of  the  directors 
of  the  Company,  and  also  from  a  person 
who  had  acted  as  their  solieitor  on  former 
sales  of  land :  held,  that  this  was  not  even 
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prim&  facie  proof  that  the  sale  was  by  the 
authority  of  the  Company ;  although  more 
than  twelve  months  had  elapsed  between 
the  sale  and  the  trial.  Moody  v.  The  Lon- 
doitf  Brighton,  and  South  Coast  Railway 
Company  f  290 

IL  The  grounds  of  removal  of  a  female  pau- 
per stated  a  derivative  settlement  from  her 
great-grandfather ;  and  alleged  an  acknow- 
ledgment of  that  settlement  by  relief  given 
to  her  great-grandmother,  and  by  a  collate- 
ral relation  having  been  removed  to  the 
parish.  On  the  trial  of  an  appeal  at  the 
Quarter.  Sessions  against  the  order  of  remo- 
val, the  respondents  offered  evidence  to  show 
the  remeval  to  the  appellant  parish  of  ano- 
ther collateral  relation — the  wife  of  a  grand- 
son of  the  common  ancestor — on  a  settle- 
ment also  derived  from  him.  This  evidence 
was  objected  to,  but  received,  and  the  ques- 
tion of  its  admissibility  was  reserved  for  this 
Court :  Held, 

Per  Hill  and  Crompton,  Js.,  dubitante 
Cock  burn,  C.  J.,  that  the  evidence  was  re- 
oeivable.  The  Queen  v.  The  Inhabitante  of 
Ruyton^  534. 

III.  On  an  appeal  against  an  order  of  removal 
of  a  female  pauper,  it  was  shown  that  the 
father  of  the  pauper's  husband  had  occupied 
and  paid  rent  for  a  tenement  in  the  appellant 
parish.  In  order  to  prove  the  amount  of 
ihat  rent,  the  respondents'  counsel  offered 
to  show  that,  whilst  in  occupation  of  that 
tenement,  the  father  said  to  his  son  that  he 
occupied  the  same  as  tenant  at  an  annual 
rent  of  20/. :  held,  that  the  evidence  was  ad- 
missible. The  Queen  ▼.  The  Overeeern  of 
Birmingham,  763 

lY.  Scintilla  of. 

Per  Crompton,  J.—The  doctrine  that  if  there 
is  only  a  scintilla  of  evidence  for  the  jury, 
the  verdict  of  the  jury  is  not  to  be  disturbed, 
is  now  exploded.  Mellore  v.  Shaw  and  Un- 
win,  487 

[V.  Custom. 

By  the  custom  of  trade,  when  timber  is  sold 
in  bond  at  a  sale  by  auction  in  London,  the 
buyer  contracts  to  buy  at  a  price  including 
the  duty  payable,  and  he  may,  by  giving 
notice  on  the  following  day  so  to  do,  elect  to 
take  the  timber  in  bond,  and  if  he  does  so, 
he  is  then  only  bound  to  pay  the  price  less 
the  duty.  On  the  1 0th  February,  1800,  de- 
fendant bought  timber  in  bond  at  a  sale  by 
auction  at  a  price  including  duty,  the  con- 
tract to  be  completed  within  fourteen  days, 
and  the  Chancellor  of  the  Exchequer,  on  the 
evening  of  that  day,  gave  notice  that  a  reso- 
lution would  be  moved  to  reduce  the  duty  on 
timber,  and  he  accordingly  moved  and  carried 
such  a  resolution  on  the  8th  March.  An 
Act  of  Parliament  passed  to  that  effect  on 
the  5th  May,  the  reduction  commencing  from 
the  8th  March.     On  the  11th  February,  the 


defendant  gave  notice  to  the  seller  that  he 
elected  to  take  the  timber  in  bond,  and  on 
the  24tb  February  offered  the  price  less  the 
then  duty,  which  the  plaintiffs  refused  to 
take,  and  they  also  refused  to  give  a  delivery 
order  for  the  timber.  In  an  action  by  the 
plaintiffs  to  recover  the  price  of  the  timber  : 

Held,  first,  that  the  custom  was  receivable 
in  evidence : 

Secondly,  that,  under  these  circumstances, 
it  was  applicable  to  the  contract,  and  that  the 
defendant  was  entitled  to  judgment  Clark 
and  Othere  v.  Smallfield,  985] 

EXECUTOR. 
Where  a  person  is  assessed  to  the  poor-rate  in 
respect  of  his  own  property,  and  is  also  ex- 
ecutor of  a  person  whose  executors  are  as- 
sessed in  respect  of  properly  of  the  deceased, 
he  is  entitled  to  vote  at  a  vestry,  under  68 
G.  3,  c.  69,  if  the  two  assessments  make  up 
the  required  amount.     The  Queen  v.  Kirhy, 

647 

EXTINGUISHMENT  OF  DEBT. 
See  Debt. 

FACTOR. 

I..  The  Factors'  Acts,  6  G.  4,  o.  94,  and  5-  A  6 
Vict  0.  39,  do  not  apply  to  the  case  of  mas- 
ter and  servant   Lamb  v.  AUenborough,  831 

II.  Where  a  wine  merchant  gave  authority  to 
his  clerk  to  sign  delivery  orders  in  his  mas- 
ter's name,  and  receive  dock  warrants  in  his 
own,  which  he  likewise  authorised  him  to 
pledge  for  the  purposes  of  the  master^s  busi- 
ness, the  clerk  having  fraudulently  deposited 
some  of  these  dock  warrants  with  a  pawn- 
broker as  a  security  for  money  bon&  fide 
lent  t-o  him :  held,  that  the  clerk  was  not  an 
agent  within  the  Factors'  Acts,  6  G.  4,  c.  94, 
and  5  A  6  Vict  c.  39,  and  consequently,  that 
the  merchant  was  entitled  to  recover  the 
dock  warrants  from  the  pawnbroker.        Id, 

FRAUD. 
See  Plbadino,  Equitablb. 

FRAUDS. 
Statute  of.    See  Statutb  op  FitAtDi. 

FRIENDLY  SOCIETY. 

Rule  16  of  a  friendly  society  provided,  that 
a  dispute  of  any  kind  whatsoever  arising 
under  the  rules  should  be  referred  to  a 
committee.  By  rule  22,  any  member  in  the 
receipt  of  the  gifts  of  the  Society  being 
found  imposing  on  the  Society  was  to  be 
expelled.  A  member  of  the  Society  in  the 
receipt  of  pay  was  charged  with  receiving 
full  pay  when  he  was  only  entitled  to  half 
pay,  and,  the  matter  being  referred  to  a 
committee  under  rule  16,  he  was  expelled. 


Digitized  by 


Lioogle 


1016  FRIENDLY  SOCIETY. 


GILBERT'S  ACT. 


bnt  without  being  heard  before  the  commit- 
tee.* Upon  application  for  a  man  damns  to 
reinstate  him  as  a  member  of  the  Society, 

1.  Held  by  Crompton,  Blackburn,  and  Mel- 
lor,  Js.y  Cockbnrn,  C.  J.,  dubitante,  that  the 
County  Court  had  jurisdiction,  under  stat. 
18  A  19  Viot  0.  63,  ss.  41,  42,  to  order  him 
to  be  reinstated,  if  he  had  been  improperly 
expelled. 

2.  Quctre,  whether  this  was  a  dispute 
within  rule  16 ;  but,  if  it  was,  held  that  the 
County  Court  might  order  the  Society  to 
hear  the  applicant   Ex  parte  Woolridge,  Si4: 

GAME. 

L  An  indictment  under  stat  9  G.  4,  c.  69,  al- 
leged that  the  defendant,  on,  Ac,  was  duly 
conyicted  before,  Ac,  three  justices  of  the 
peace,  for  that  he,  in  the  night  of  18th  De- 
cember, 1854,  by  night,  after  the  expiration 
of  the  first  hour  after  sunset,  and  before  the 
beginning  of  the  first  hour  before  sunrise, 
did  by  night  then  and  there  unlawfully 
enter  a  certain  close,  Ac,  with  a  gun,  for  the 
purpose  of  then  and  there' taking  and  de- 
stcoying  game,  contrary  to  the  statute,  Ac, 
and  was  adjudged  for  the  said  ofienco,  the 
same  being  his  first  offence,  Ac  That  the 
defendant  afterwards,  to  wit,  Ac,  was  duly 
convicted  before,  Ac,  two  justices  of  the 
peace,  Ac,  for  that  he,  in  the  night  of  24th 
November,  1868,  by  night,  unlawfully  did 
enter  and  be  in  and  upon  certain  enclosed 
land,  Ac,  with  certain  instruments,  for  the 
purpose  of  killing,  taking,  and  destroying 
game  thereon,  this  being  his  second  ofi*ence, 
contrary  to  the  form,  Ac,  and  was  adjudged 
for  his  said  offence,  Ac  That  the  defendant, 
after  he  had  been  so  twice  convicted  as 
aforesaid,  to  wit,  25th  November,  1860,  by 
night,  did  unlawfully  enter  and  be  in  and 
upon  certain  enclosed  land  for  the  purpose, 
by  night,  as  aforesaid,  of  therein  taking  and 
destroying  game,  and  was  then  and  there 
by  night  unlawfully  in  the  said  land,  with 
a  certain  gun  and  other  instruments,  for  the 
purpose,  by  night  as  aforesaid,  of  therein 
taking  and  destroying  game,  against  the 
form  of  the  statute,  Ac  :  Held,  that  this  in- 
dictment was  good,  seeing  that  it  did  not 
profess  to  set  out  the  prior  convictions  "  in 
hiBO  verba."  Cureton  v.  The  Queen  {in  er~ 
ror),  208 

II.  Quare,  whether  it  was  not  good  at  all 
events  ?  Id. 

III.  A  conviction,  under  stat  9  G.  4,  c.  69, 
alleging  that  the  defendant  by  night,  after 
the  expiration  of  the  first  hour  after  sunset, 
and  before  the  beginning  of  the  first  hour 
before  sunrise,  did  by  night  then  and  there 
unlawfully  enter  a  certain  close,  Ac,  with  a 
gun,  for  the  purpose  of  then  and  there  tak- 
ing and  destroying  game,  contrary  to  the 
statute,  Ac,  is  good.  Id, 

lY.  Qwere,  per  Coekbom  C.  J.,  and  Hill,  J., 


as  to  the  decision  in  Fletcher  v.  Calthrop,  6 
Q.  B.  880  ?     Cureton  r.  The  Qneen,  208 

GARNISHES. 

H.  recovered  judgment  in  an  action  against 
S.,  and  issued  a  writ  of  fi.  fa.,  under  which 
S.'s  goods  were  seised.  On  an  interpleader 
issue  between  H.  and  M.,  who  claimed  the 
goods  of  S.  which  were  so  seiied,  M.  had  a 
verdict,  and  obtained  an  order  for  his  eosts, 
which  were  taxed.  H.  issued  a  writ  of  ca. 
sa.  against  S.,  who  was  arrested.  M.  ob- 
tained a  Judge's  order,  under  s.  61  of  The 
Common  Law  Procedure  Act,  1854,  17  A  18 
Vict,  c  125,  to  attach  the  debt  due  from  8. 
to  H. ;  and  the  amount  was  allowed  in  ac- 
count between  M.  and  H.  S.  having  obtained 
an  order  to  be  discharged  out  of  custody  in 
the  action  of  H.  «.  S. :  Held,  that  M.  was  a 
judgment-creditor  of  H.  within  the  meaning 
of  sect.  61 :  and  that  the  arrest  of  S.,  the 
garnishee,  did  not  extinguish  his  debt  to  H., 
or  bar  M.'s  right  to  attach  it  under  that 
section.  Hartley  r.  SkemweU.  Marplee  v. 
Hartley,  1 

GENERAL. 
Average.     See  Ayxrage. 
Issue. 

I.  Stat.  5  A  6  Vict.  o.  97,  8.  3,  which  repeals 
so  much  of  any  clause  in  any  Act  com- 
monly called  public  local  and  personal,  or 
local  and  personal,  or  in  any  Act  of  a  local 
and  personal  nature,  whereby  parties  are  en- 
titled to  plead  the  general  issue  only  and 
to  give  any  special  matter  in  evidence,  is  by 
its  preamble  confined  to  actions  "for  any 
matter  done  in  pursuance  of  or  under  the 
authority  of  the  said  Acts  ;'*  and  therefore 
does  not  repeal  stat.  11  G.  1,  c.  30,  a.  43,  by 
which  The  Royal  Exchange  Assurance,  and 
The  London  Assurance  Corporations  are  en- 
abled, in  all  actions  of  covenant  against 
them  upon  any  policy,  to  plead  generally 
that  they  have  not  broken  the  covenants  in 
such  policy,  Ac.  Carr  and  another  v.  !%• 
Eoyal  Exchange  A$$uranee  Company,       956 

II.  Quoare,  whether  stat.  11  G.  1,  c  30,  s.  43, 
is  an  Act  of  a  local  and  personal  nature, 
within  sUt  5  A  6  Vict.  o.  97  ?  Id, 

[GIFT. 
A  barge,  while  in  possession  of  the  donee,  and 
worked  by  him  as  servant  to  the  owner,  was 
given  to  him  by  the  owner;  afkerwrnrds  the 
donee  worked  it,  and  paid  the  wages  of  the 
crew  on  his  own  account  until  the  donor's 
death: 

Held,  that  the  property  thereby  became 
vested  in  the  donee.     TTtntcr  t.  Winiw,  997] 

GILBERT'S  ACT. 
The  expiession  "  Union,"  in  the  16  A  17  Viet. 
0.  97,  s.  97,  relative  to  the 
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HIGHWAY. 
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expeoiies  incurred  in  respect  of  pauper  Inna- 
tiee,  applies  to  a  union  formed  under  Uil- 
bert's  Act  (22  G.  3,  e.  83).  The  Queen  v. 
The  InkabUanU  of  Bramley^  732 

GOODS  SOLD  AND  DELIVERED. 
(See  Statdtb  or  Frauds. 

GREAT  YARMOUTH  HAVEN. 

The  Great  Yarmouth  Haven  Act,  1835,  sect. 
76,  subjects  to  a  penal tj  any  person  who 
shall  place  on  any  space  of  ground  immedi- 
ately a4joiniDg  to  the  Haven,  and  within 
ten  feet  from  high-water  mark,  any  goods, 
materials,  or  articles  so  as  to  obstruct  the 
free  and  commodious  passage  through  or 
over  the  same,  or  who  shall  break  down  or 
remuve  any  quay  head  or  river  bank  next 
adjuining  such  Haven,  for  the  purpose  of 
forming  a  dock,  without  making  and  main- 
taining a  foot-bridge  over  the  same.  By 
the  Great  Yarmouth  Haven  Improvement 
Act,  1849,  sect  18,  the  Commissioners  of  the 
Act  shall,  twice  in  the  year,  inspect  the 
public  right  or  rights  of  way  in  and  along 
both  shores  of  the  Haven,  and  shall  take  all 
necessary  proceedings  to  abate  or  remove 
every  encroachment  made  on  such  right  or 
rights  of  way.  Upon  appeal  against  a  con- 
viction under  the  former  enactment,  a  case 
for  the  opinion  of  this  Court  stated  that  the 
appellant,  who  occupied  a  boat-building  yard 
which  sloped  down  to  the  Haven,  placed 
three  boats  on  the  part  of  the  yard  immedi- 
ately adjoining  the  Haven,  and  within  the 
space  of  ten  feet  from  high  water  mark,  so 
as  to  obstruct  the  free  and  commodious 
passage  over  the  same.  There  was  no  pub- 
lic right  of  passage  there.  Held,  by  Cuck- 
burn,  C.  J.,  Crompton  and  Blackburn,  Js., 
that  a  right  of  way  was  not  given  by  sect. 
76  of  the  Great  Yarmouth  Haven  Act,  1835, 
and  that  the  section  only  applied  where  a 
right  of  way  existed,  and  therefore  that 
the  appellant  was  not  properly  convicted : 
Wightman  J.,dis8entiente,  on  the  ground  that 
the  section  was  intended  to  secure  a  passage 
free  from  obstruction  ^long  the  sides  of  the 
Haven.    Harrod  v.   Worehip  and  othere,  381 

GREAT  SEAL,  PARDON  UNDER. 

I.  A  pardon  nnder  the  Great  Seal  takes  away 
the  privilege  of  a  witness  in  not  answering, 
go  far  as  regards  any  risk  of  prosecution  at 
the  suit  or  in  the  name  of  the  Crown.  The 
Queen  v.  Boye;  311 

II.  The  Act  of  Settlement,!  2  k  13  W.  3,o.  2,8.  3, 
which  enacts  that  no  pardon  under  the  Great 
Seal  shall  be  pleadable  in  bar  to  an  im- 
peachment by  the  Commons  in  Parliament, 
render:*  a  pardon  under  the  Great  Seal  wholly 
inoperative  to  prevent  impeachment  by  the 
House  of  Commons,  and  so  get  rid  of 
the  judgment  of  the  House  of  Lords;  for 
that  purpuric  a  tuLatqueut  pardon  must  be 


granted  by  the  Crown  ;  per  Cockburn,  C.  J., 
Crompton  and  Hill,  Js. ;  dubitante  Black- 
burn, J.     The  Qwsen  v.  Boye;  *  311 

III.  On  the  trial  of  an  information  for  bribery, 
filed  by  the  Attorney-General  by  the  direc- 
tion of  the  House  of  Commons,  one  of  the 
persons  charged  in  the  informatiop  to  have 
been  bribed  by  the  defendant  was  called  as 
a  witness ;  and^  on  his  declining  to  answer 
any  questions  with  respect  to  the  alleged 
bribery,  the  counsel  for  the  Crown  banded 
him  a  pardon  under  the  Great  Seal ;  which 
the  witness  accepted,  but  still  declined  to 
answer :  held,  that  the  possible  risk  of  im- 
peachment by  the  House  of  Commons,  not- 
withstanding the  pardon  nnder  the  Great 
Seal,  according  to  the  Act  of  Settlement,  12 
A  13  W.  3,  c.  2,  8.  3,  was  not  a  sufficient 
ground  to  entitle  him  to  the  privilege  of  not 
answering.  Id, 

IV.  On  the  trial  oj[  an  information  for  bribery, 
filed  by  the  Attorney-General  by  the  di- 
rection of  the  Ho«se  of  Commons,  a  wit- 
ness who  was  called  to  prove  the  fact  of  his 
having  received  a  bribe  from  the  defendant, 
objected  to  give  evidence  on  the  ground  that 
the  effect  of  the  evidence  he  was  called  upon 
to  give  would  be  to  criminate  himself.  There- 
upon the  counsel  for  the  Crown  handed  to 
the  witness  a  pardon  under  the  Great  Seal, 
who  accepted  it  The  witness,  however,  still 
objecting  to  give  evidence,  and  the  Judge 
entertaining  doubts  as  to  whether  the  wit- 
ness could  be  properly  compelled  to  answer, 
notwithstanding  the  pardon,  an  arrangement 
was  come  to  between  the  counsel  on  both 
sides,  with  the  sanction  of  the  Jndge,  that 
the  witness  should  be  directed  to  answer, 
but  that  the  opinion  of  this  Court  should 
be  taken  as  to  whether  the  privilege  of  the 
witness  remained  notwithstanding  the  par- 
don ;  the  counsel  for  the  Crown  undertaking, 
in  the  event  of  this  Court  holding  the  afllrm- 
ative,  to  enter  a  nolle  prosequi,  if  the  de- 
fendant should  be  convicted.  The  defend- 
ant having  been  convicted,(hi8  Court  granted 
a  rule  to  show  cause  why  a  new  trial  should 
not  be  had;  and,  having  heard  it  argued, 
discharged  it,  protesting  against  the  course 
pursued  at  the  trial  being  drawn  into  a  pre- 
cedent—as  the  Court  wa«  thereby  called  on 
*jo  pronounce  a  judgment  which  it  was  with- 
out  authority  to  enforce.  Jd. 

GUARDIAN. 
See  Appbarahcs  bt. 

HAVEN. 
See  Great  Yarmouth  Hayeh. 

HEARSAY. 
^««  Eyidemcb,  III. 

HIGHWAY. 
See  TuBVPiKE  Road,  II.  and  IIL 
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1 018       HOUSE  AGENT. 


INSOLVENT. 


H0U8E  AGBNT. 
llie  plaintiff  employed  the  defendant  aa  house 
agent  to  let  a  house  for  her  on  oommission. 
In  an  action  for  introdnoing  an  insolvent 
tenant :  held,  that  it  was  properly  left  to  the 
jory  opon  the  evidenoe  to  say  whether  it 
was  part  of  the  defendant's  retainer  to  make 
reasonable  inqniries  as  to  the  eligibility  of 
the  tenant     Uey$  t.  Tindall,  296 

HOUSE  OF  COMMONS,  IMPBAGHMBNT 

BY. 
See  Impeachhbnt  by  House  or  Goxmorb. 

ILLBGITIMACY. 

A  marriage  within  the  prohibited  degrees  of 
consanguinity  or  affinity  is  null  and  void, 
although  one  of  the  parties  is  illegitimate. 
The  Queen  v.  The  Inhabitante  of  Brighton, 

447 

IMPBAGHMBNT  BT  HOUSE  OF  COM- 
MONS. 

I.  The  Act  of  Settlement^  12  A  13  W.  3,o.  2,s.  3, 
which  enacts  that  no  pardon  under  the  Great 
Seal  shall  be  pleadable  in  bar  to  an  im- 
peachment by  the  Commons  in  Parliament, 
renders  a  pardon  under  the  Great  Seal  wholly 
inoperative  to  prevent  impeachment  by  the 
House  of  Commons,  and  so  get  rid  of 
the  judgment  of  the  House  of  Lords;  for 
that  purpose  a  eubeequent  pardon  must  be 
granted  by  the  Crown  :  per  Cookburn,  C.  J., 
Crompton  and  Hill,  Js. ;  dubitante  Black- 
bum,  J.     The  Queen  v.  Boyee,  311 

IL  On  the  trial  of  an  information  for  bribery, 
filed  by  the  Attorney-General  by  the  direc 
tion  of  the  House  of  Commons,  one  of  the 
persons  charged  in  the  information  to  have 
been  bril>ed  by  the  defendant  was  called  as 
a  witness ;  and,  on  his  declining  to  answer 
any  questions  with  respect  to  the  alleged 
bribery,  the  counsel  for  the  Crown  handed 
him  a  pardon  under  the  Great  Seal ;  which 
the  witness  accepted,  but  still  declined  to 
answer :  held,  that  the  possible  risk  of  im- 
peachment by  the  House  of  Commons,  not- 
withstanding the  pardon  under  the  Great 
Seal,  according  to  the  Act  of  Settlement,  12 
k  13  W.  3,  0.  2,  8.  3,  was  not  a  sufficient 
ground  to  entitle  him  to  the  privilege  of  not 
answering.  Id, 


INCLOSURB  ACT. 


See  MiNB. 


INCORPORATED  JOINT  STOCK  COM- 
PANY (LIMITED). 

See  CoKPAKT,  Incorporated  Joint  Stock 
(liiiited\ 

INFANCY. 

Declaration  for  goods  bargained  and  sold,  and 
goods  bargained,  sold,  and  delivered.  Plea, 
infancy.     Replication  on  equitable  grounds, 


that  the  defendant,  at  the  time  of  the  accm- 
ing  of  the  causes  of  action,  with  knowledge 
-  of  his  true  age,  falsely  and  fraudulently 
represented  to  the  plaintiff  that  he,  the  de- 
fendant, was  of  full  age,  whereby  the  plain- 
tiff was  induced  to  enter  into  the  eontraet 
and  supply  the  goods.  On  demurrer,  held, 
that  the  replication  was  no  answer  to  the 
plea  either  at  law,  or  as  an  equitable  replica- 
tion under  sect  85  of  The  Common  Law 
Procedure  Act  1864,  17  k  18  Yict.  o.  125. 
BartUtt^T.  Welle,  836 

INJURY  TO   PERSON  VOLUNTEERING 

ASSISTANCE. 

While  the  defendant's  porters  were  lowering 
bales  of  cotton  from  the  defendant's  ware- 
house and  his  carter  was  receiving  them  in- 
to his  lorry,  the  plaintiff,  who  was  waiting 
with  a  lorry  to  receive  a  load  of  cotton  for 
his  master,  at  the  request  of  the  defendant's 
carter  assisted  him,  and,  in  consequence  of 
the  negligence  of  the  defendant's  porters, 
a  bale  of  cotton  fell  upon  and  injured  him. 
There  was  no  negligence  or  want  of  rea- 
stmable  care  on  the  part  of  the  plaintiff  or 
of  the  defendant's  carter.  Held,  that  the 
defendant  was  not  liable  to  an  action.  Pot- 
ter V.  Faulkner,  800 

INSOLVENT. 

I.  If  a  bill  of  exchange  be  substantially  de- 
scribed in  the  schedule  of  a  party  who  has 
taken  the  benefit  of  the  Insolvent  Debters' 
Act,  1  A  2  VicU  c.  110,  an  unintentional  mis- 
take in  the  description,  either  of  the  bill  or 
of  the  parties  to  it,  will  not  prejudice  the 
insolvenL     Rotnellio  v.  Ballaghan,  279 

II..  A  bill  of  exchange  for  452.,  dated  30th 
October  1858,  had  been  drawn  by  an  insol- 
vent upon,  and  accepted  by.  A.,  but  in  hia 
schedule  the  insolvent  described  the  bill  as 
drawn  by  A.  and  accepted  by  himself,  and 
dated  about  November,  1858.  The  insol- 
vent being  afterwards  sued  on  this  bill, 
pleaded  his  discharge  under  the  Act,  when 
the  jury  having  found  upon  the  evidence 
that  the  misdescription  was  by  mistake: 
held,  that  the  defendant  was  entitled  to  the 
verdict.  Id. 

III.  Semble,  per  Crompton,  J.  If  an  insolvent 
knows  that  a  bill  of  exchange  on  which  be 
is  liable  has  been  endorsed  over  to  some 
person  unknown,  it  is  better  for  him  to  say 
so  in  his  schedule.  Id. 

IV.  In  an  action  on  a  bill  of  exchange  drawa 
and  accepted  in  England,  and  also  for  money 
lent,  interest,  and  on  accounts  stated  in 
England,  the  defendant  pleaded  a  dwcharge 
under  the  insolvent  law  of  the  colony  of 
Victoria,  not  alleging  that  either  the  plain- 
tiff or  the  defendant  was  domiciled  in  that 
colony  :  held,  no  answer  to  the  action.  Bart- 
ley  v.  Hod  gee  f  375 

V.  Under  the  Insolvent  Debtors'  Aet»  1^2 
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Vict.  0.  110,  it  is  not  a  eondition  on  the  I 
non-yesting  in  the  auignees  of  priYileged ' 
articles  of  the  insolvent  not  exceeding  the 
value  of  20/.,  that  those  articles  be  specified 
by  him  in  his  schedule.    WilUmer  v.  Jacklinj 

641 

lY.  QMtre,  when  the  value  of  such  articles 

exceeds  20^  Id, 

INSURANCE. 

L  A  policy  of  life  insurance  may  be  the  subject 
of  a  donatio  mortis  oausft.  Witt,  adminit- 
trator,  v.  Amis,  109 

II.  A.,  as  agent  for  a  foreign  owner,  entered 
into  a  policy  of  insurance  on  a  ship  in  the 
usual  form.  At  the  time  of  efTecting  the  in- 
surance. A.  was  in  possession  of  a  letter  from 
the  captain,  informing  him  that  the  ship  had 
received  injury,  which  fact  he,  without 
/iraudulent  intention  to  deceive,  omitted  to 
disclose  to  the  underwriters.  The  ship  was 
lost,  and  B.,  one  of  the  underwriters,  pdd  to 

A.  his  amount  of  the  insurance ;  but,  having 
subsequently  become  acquainted  with  the 
above  circumstance,  brought  an  action  for 
money  had  and  received  against  him  to  re- 
cover it  back.  A.,  before  he  was  aware  of 
B.'s  intention  to  dispute  the  policy,  and 
acting  bonft  fide  throughout,  transmitted  to 
his  principal  the  money  he  had  received 
from  the  various  underwriters ;  with  the  ex- 
ception of  a  certain  amount  for  which  he 
had  allowed  the  principal  credit  in  a  settled 
account,  and  of  another  which,  with  the 
authority  of  the  principal,  he  had  expended 
in  a  suit  brought  by  him  on  behalf  of  the 
principal  against  C,  another  underwriter  on 
the  policy ;  held, 

1.  That,  in  consequenoe  of  the  conceal- 
ment from  the  underwriters  of  the  fact 
stated  in  the  captain's  letter,  the  policy  was 
voidable  at  the  election  of  the  underwriters. 

2.  That  A.  being  only  an  agent,  of  which 

B.  was  aware,  and  paving,  without  notice 
of  B.'s  intention  to  repudiate  the  contract, 
paid  over  to  his  principal  the  amount  re- 
ceived from  the  underwriters,  B.  was  not  en- 
titled to  recover  back  from  A.  his  amount  of 
the  insurance. 

3.  That  there  was  no  differenee  in  this  re- 
spect between  the  money  actually  paid  over 
by  A.  to  his  principal,  and  the  moneys  which 
had  either  been  allowed  in  account  between 
them  or  expended  in  the  suit  against  C. 

4.  Qvcere,  whether  B.  would  hare  been  en- 
titled to  recover,  if  he  had  not  known  that 
A.  was  acting  merely  a«  agent  ?  Holland  v. 
RntnlU  424 

III.  A  policy  of  insurance  was  entered  into 
with  a  Company  against  bodily  injury  from 
any  railway  accident  directly  affecting  the 
asflured  while  travelling  on  any  line  of  rail- 
way in  Great  Britain  or  Ireland  by  a  pas- 
sengers train  propelled  by  steam-power.  One 
of  the  conditions  in  the  deed  of  settlement 


of  the  Company,  which  by  the  terms  of  the 
policy  was  incorporated  with  it,  provided 
that,  before  payment  of  the  sum  insured  by 
any  policy,  proof  satisfactory  to  the  direc- 
tors of  the  Company  should  be  furnished  by 
the  claimant  of  the  death  or  accident,  to- 
gether with  such  f\irther  evidence  or  infor- 
mation, if  any,  as  the  directors  should  think 
necessary  to  establish  the  claim  :  held,  that 
this  must  be  understood  to  mean  such  evi- 
dence or  information  as  the  directors  might 
reasonably,  and  not  such  as  they  might  un- 
reasonably and  capriciously,  require.  Braun- 
ttein  V.  The  Atcidental  Death  Inturanee 
Company,  782 

IV.  On  a  policy  of  insurance,  entered  into 
with  a  company,  against  bodily  injury  trom 
any  railway  accident  directly  affecting  the 
assured  while  travelling  on  any  line  of  rail- 
way in  Great  Britain  or  Ireland  by  a  pas- 
sengers train,  propelled  by  steam  power, 
there  was  endorsed  a  condition,  that,  in  case 
of  difference  of  opinion  as  to  the  amount  of 
compensation  payable  in  any  case,  the  ques- 
tion should  be  referred  to  the  arbitration  of 
a  person  to  be  named  by  the  secretary  for 
the  time  being  of  the  Master  of  the  Rolls, 
and  all  expenses  and  costs  should  be  subject 
to  the  decision  of  such  arbitrator,  apd  the 
award  made  on  such  arbitration  was  to  be 
taken  as  a  final  settlement  of  the  question, 
and  might  be  made  a  rule  of  Court :  held, 
that  a  reference  to  arbitration  in  the  man- 
ner prescribed  was  rendered  a  condition  pre- 
cedent to  bringing  an  action  for  an  injury 
within  the  policy.  Id, 

[INSURANCE  COMPANY 

In  1822  the  defendants  granted  a  policy  of 
insurance,  admitting  A.  B.  a  member  of  their 
society,  and  binding  themselves  to  pay  to  his 
executors,  administrators,  or  assigns  such 
proportion  or  share  of  the  joint  stock  and 
fund  of  the  said  society  a«  should  become  due 
on  the  death  of  the  said  A.  B.,  according  to 
the  charters  and  by-laws  of  the  said  society. 
The  plaintiff  was  the  assignee  of  the  said 
policy,  which  became  a  claim  on  defendants' 
society  in  1858.  After  the  making  of  the 
said  policy,  and  before  it  became  a  claim, 
certain  other  charters  were  granted  to  the  said 
society,  and  Acts  of  Parliament  were  passed 
relating  thereto,  which  modified  and  altered 
the  manner  of  calculating  the  profits  and  ap- 
portioning them  amongst  the  representatives 
of  the  lives  insured ;  these  provisions  were  in 
their  terms  general,  without  distinction  to 
past  or  Aiture  policies  : 

Held,  that  the  policy  in  question  was  regu- 
lated by  the  later  charters  and  Acts  of  Parlia- 
ment,  and  that  the  distribution  of  the  profits 
of  defendants'  society  on  its  becoming  a  claim 
must  be  In  accordance  therewith.  Drake  v. 
1      The  Amicable  Society,  987] 
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Set  Devise. 


JUDGMENT. 


8f  ACTIOH  OK. 

'    JURISDICTION. 

I.  The  mother  of  a  bastard  child  applied  to  a 
JBstice,  within  twelve  months  after  the 
child's  birth,  for  a  summons  against  P.,  the 
alleged  father.  The  summons  was  issued 
by  the  Justice,  but  could  not  be  served,  P. 
having  absented  himself.  On  P.'s  return, 
which  was  more  than  twelve  months  after 
the  child's  birth,  and  before  which  time  the 
justice  who  had  issued  the  first  summons  had 
died,  the  mpther  obtained  from  another  jus- 
tice a  second  summons  against  P. ;  and,  up- 
on its  coming  on  for  hearing,  the  justices  in 
petty  session  made  an  order  adjudging  P.  to 
be  the  putative  father,  and  ordering  him  to 
pay  a  certain  sum  by  way  of  maintenanoe. 
Held,  that  the  order  was  bad,  inasmuch  as, 
by  Stat  7  A  8  Vict.  c.  101,  s.  2,  the  jurisdic- 
tion to  make  the  order  is  limited  to  the  jus- 
tice before  whom  the  first  application  is 
made;  and  that  the  second  summons,  not 
being  issued  by  the  same  justice,  oould  not 
be  considered  as  part  of  the  original  process 
upo&  the  first  application.  The  Queen  v. 
Pick/ord^  77 

IL  The  Court  of  Queen's  Bench  has  no  juris- 
diction over  tribunals  out  of  the  realm  of 
England,  although  in  countries  subject  to 
the  British  Crown.     In  re  Maneerghf        400 

III.  Where  the  civil  rights  of  a  person  in  mil- 
itary service  are  aflfected  by  the  judgment 
of  a  military  tribunal,  in  which  that  tribu- 
nal has  acted  without  jurisdiction,  or  has 
exceeded  its  jurisdiction,  this  Court  will  in- 
terfere ;  aliter  where  nothing  but  the  military 
status  of  the  party  is  affected  by  the  judg- 
ment Id. 

IV.  A  Captain  in  the  Queen's  service,  when 
stationed  with  his  regiment  in  India,  was 
gasetted  to  a  minority ;  and  the  appointment 
was  notified  in  the  general  orders  of  the 
Commander-in-chief  in  India  at  head-quar- 
ters, and  in  the  regimental  orders.  Subse- 
quently, the  Captain  having  written  to  the 
Colonel  of  that  regiment  an  insubordinate 
letter,  was  tried  by  court  martial  in  India, 
was  dismissed  the  service,  and  the  proceed- 
ings of  the  court  martial  transmitted  to  the 
Judge  Advocate  General  in  London :  three 
years  afterwards,  application  being  made  to 
this  Court  for  a  certiorari  to  bring  up  the 
judgment  of  the  court  martial,  in  order  that 
it  might  be  quashed,  the  Court  refused  to  in- 
terfere. Id, 

JURY,  DISCHARGE  OF,  WITHOUT  GIV- 
ING VERDICT. 
Where,  in  a  case  of  misdemeanor,   the  jury 
are  improperly,  and  against  the  will  of  the 


defendant,  discharged  by  the  Judge  from 
giving  a  verdict  after  the  trial  has  begoii, 
this  is  not  equivalent  to  an  acquittal,  nor 
does  it  entitle  the  defendant  to  judgment 
quod  eat  sine  dio.  The  Queen  v.  CkarUe- 
worth,  460 

JUSTICE  OP  THE  PEACE. 

Certificate  by. 

Where,  under  9  G.  4,  e.  31,  ss.  27-29,  a  com- 
plaint of  assault  or  battery  has  been  mado 
to  two  justices  of  the  peaoe,  who  dismiss 
the  complaint  and  give  the  party  a  eertifi- 
cate  accordingly,  the  eertificate  may  be 
pleaded  in  bar  to  an  indictment,  founded 
oii|  the  same  facts,  charging  assault  and  bat- 
tery, accompanied  by  malicious  cutting  and 
wounding  so  as  to  cause  grievous  or  actual 
bodily  harm.  The  Queen,  on  the  proeeeutiam 
of  Finney  t  v.  Elrington  and  another,  SSS 

Conviction  by.    See  Naval  Stores. 

Action  against    See  Church  Ratb. 

LANDS  CLAUSES  CONSOLIDATION  ACT. 

By  the  Lands  Clauses  Consolidation  Act,  1845, 
8  A  9  Vict.  c.  18,  8.  124,  if,  aOer  the  pro- 
moters of  the  undertaking  have  entered  vpon 
lands  which  they  are  authorised  to  purchase, 
and  which  are  permanently  required,  any 
party  shall  appear  to  be  entitled  to  any  in- 
terest in  or  charge  thereon  which  through 
mistake  was  not  purchased,  then  the  pro- 
moters shall  remain  in  undisturbed  posses- 
sion ;  provided  within  six  months  after  no- 
tice of  the  interest  or  charge,  in  case  the 
same  is  not  disputed,  or,  in  case  the  same 
shall  be  disputed,  then,  within  six  months 
after  the  right  thereto  shall  have  been  es- 
tablished by  law,  they  pay  the  compensation 
therein  mentioned.  The  defendants,  a  rail- 
way Company,  ui\der  their  Act,  which  in- 
corporated the  Lands  Clauses  Consolidation 
Act,  1845,  8  A  9  Vict  c.  18,  in  July,  1S58, 
entered  upon  lands  of  which  the  mortgagor 
had  been  in  possession;  and  although  the 
purchase-money  was  not  paid  to  him,  the 
parties  were  treating  for  arrangement,  and 
the  entry  was  with  the  knowledge  and  eon- 
sent  of  the  mortgagor.  The  plaintiff  was 
mortgagee  in  fee  of  these  lands,  but  the 
mortgage  was  not  known  by  the  defendants 
to  exist  until  the  plaintiff's  attorney,  having 
discovered  the  entry  by  the  defendants,  sent 
a  letter  in  August,  1859,  to  the  defendanU' 
attorney,  asserting  the  plaintiff's  rights.  A 
correspondence  ensued,  in  whieh  the  plaintiff 
gave  no  information  of  his  title,  and  the  de- 
fendants did  not  dispute  his  title,  but  asked 
for  a  short  delay  while  their  legal  advisers 
were  absent  from  London.  In  the  following 
October  the  plaintiff  brought  ejectment 
Held,  by  the  Court  of  Queen's  Bench,  on  the 
authority  of  The  Marquis  of  SalisbuTy  r. 
The  Great  Northern  Railway  Company,  5 
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C.  B.  N.  S.  174,  that  the  plaintiff  might 
bring  ejectment  to  establish  his  title,  though 
execution  upon  the  judgment  would  be  stay- 
ed for  six  months.  Held,  by  the  Exchequer 
Chamber  (reversing  the  judgment  of  the 
Queen's  Bench),  that  ejectment  could  not  be 
maintained,  inasmuch  as,  the  title  not  being 
in  dispute,  the  above  enactment  gave  the 
defendants  a  right  of  possession  for  six 
months  after  notice  of  the  plaintiff's  claim. 
Jolly  V.  The  Wimbledon  and  Dorking  Hail- 
way  Comptinyf  807 

LEASE. 

I.  By  agreement,  not  under  seal,  plaintiff 
agreed  to  let,  and  defendant  to  hire,  certain 
premises  for  seven  years;  and  it  was  fur- 
ther agreed  that  a  good  and  sufficient  lease, 
embodying  the  terms  of  the  agreement, 
should  be  prepared,  at  the  joint  expense  of 
the  parties.  In  an  action  for  not  accepting 
a  lease:  held  that,  though  the  instrument 
was  void  as  a  lease  by  stat.  8  A  9  Vict.  c. 
106, 8.  3,  it  was  good  as  an  agreement.  Bond 
V,  Roeling,  371 

[II.  In  1857  defendant  was  entitled  to  500/.  with 
interest,  charged  on  Whiteaore,  belonging  to 
A.,  and  it  was  verbally  arranged  that  defend- 
ant should  rent  Blackacre  from  A.  and  deduct 
the  interest  of  the  500/.  from  the  rent.  In 
1858  A.  conveyed  the  reversion  of  Blackacre 
to  the  plaintiff: 

Held,  that  defendant  was  a  mere  tenant  of 
Blackacre,  and  that  plaintiff  could  determine 
the  tenancy  by  notice  merely,  and  recover 
possession.    Jonee  v.  Tkomaet  973 

III.  Using  premises  for  depositing  large  quan- 
tities of  lucifer  matches,  whereby  the  premises 
are  rendered  so  dangerous  as  to  be  uninsura- 
ble against  fire,  is  not  a  breach  of  a  covenant 
not  to  carry  on  any  noisome  or  offensive  trade, 
the  word  "  dangerous"  Qot  being  in  the  cove- 
nant.    Hickman  V.  leaaee,  976] 

LETTER  OF  ALLOTMENT. 
See  Company. 

LICENSE. 
See  Alb-Hoi78b  Licbnbk. 

LIMITATIONS,  STATUTE  OF. 
I.  On  the  day  of  the  expiration  of  a  writ  of 
summons  issued  under  The  Common  Law 
Procedure  Act,  1852  (15  A  16  Vict.  c.  76), 
the  plaintiffs'  attorney  attended  at  the  office 
for  the  purpose  of  having  it  renewed,  and 
paid  the  fee;  but  being  suddenly  called 
away  omitted  to  get  the  seal  impressed  in 
pursuance  of  sect.  11,  and  did  not  discover 
the  mistake  until  it  was  too  late  to  keep  the 
writ  alive  by  resealing,  so  as  to  save  the 
Statuto  of  Limitations:  held,  that  the  Court 
had  no  power  to  direct  the  officer  to  impress 
the  seal  on  the  writ  as  of  the  day  when  the 


attorney  applied  to  have  it  renewed;  but  tha* 
it  would  have  been  otherwise  if  the  omission 
to  reseal  the  writ  had  been  occasioned  by  a 
fault  of  the  officer  of  the  Court.  Nnxer  and 
othere  v.  Wade  and  another,  728 

[II.  A.  is  the  owner  of  a  house,  and  B.  is  the 
owner  of  a  mine  under  it,  and  in  working  the 
mine  leaves  insuffioient  support  to  the  house. 
The  house  is  not  damaged  until  some  time 
after  the  workings  have  ceased : 

Held  (affirming  the  judgment  of  the  Ex. 
Ch.),  that  A.  can  bring  an  action  at  any  time 
within  six  years  after  the  mischief  happened, 
and  is  not  bound  to  bring  it  within  six  years 
after  the  work  was  done  which  originally  led 
to  the  mischief.     Backhouee  v.  Bonomi,    970 

.See  al$o  MiifK.] 

LOCAL  AND  PERSONAL  ACT. 

The  defendant  was  agent  for  B.,  the  non- 
resident owner  of  houses  in  a  district  subject 
to  a  local  Act  Works  had  been  done  by  the 
Commissioners  for  executing  the  Act,  the 
expenses  of  which,  under  the  provisions  of 
the  Act,  they  charged  on  the  owners  of  the 
at^oining  houses.  Notice  had  been  given  to 
the  defendant  as  if  he  had  been  owner  of 
these  houses,  calling  on  him  to  pay  the  pro- 
portion chargeable  in  respect  of  them.  He 
attended  at  a  meeting  of  the  Commissioners, 
and  objected  both  to  the  amount  and  nature 
of  the  charge,  and  also  stated  that  he  was 
not  the  owner  of  the  houses,  and  that  B. 
was.  He  was  told  that  if  he  did  not  pay, 
legal  proceedings  would  be  taken  against 
him.  In  the  result,  the  amount  charged  up- 
on the  defendant  was  reduced,  and  time  was 
given  to  him  to  pay  it  in  three  instalments, 
for  which  he  gave  three  promissory  notes. 
In  an  action  upon  the  notes  by  the  Com- 
missioners, Held,  that  there  was  a  sufficient 
consideration  for  the  notes  in  the  compro- 
mise.    Cook  and  othere  v.  Wright,  559 

See  alto  General  Issue. 

LOCAL  GOVERNMENT  ACT,  1858. 

I.  Sect.  55  of  The  Local  Government  Act,  1858 
(21  A  22  Vict.  0.  98),  which  provides  that  the 
general  distriot-rates  under  the  Act  shall  be 
levied  "  upon  the  occupier  of  all  such  kinds 
of  property  as  by  the  laws  in  force  for  the 
time  being  are  or  may  be  assessable  to  any 
rate  for  the  relief  of  the  poor,"  has  refer- 
ence to  the  description  of  the  property,  not 
to  the  character  of  its  occupation  in  the  par- 
ticular instance;  and  makes  assessable  to 
the  district-rates  all  property  which,  from 
its  nature,  is  primfi.  facie  assessable  to  poor- 
rate.  Gnardiane  of  Toxleth  Park,  appel- 
lante,  v.  The  Local  Board  of  Health  of  Tox- 
teth  Park,  reepondentt,  167 

II.  T.,  an  extra-parochial  place  maintaining 
its  own  poor,  consisted  of  two  districts ;  one 
within  the  borough  of  L.,  the  other,  "the 
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raral"  district,  not  within  L.  The  guardi- 
ans of  T.  bailt  a  workhouse  and  workhouse 
hospital  within  the  rural  district,  which  were 
used  for  the  whole,  and  only  for  the  whole, 
of  T.  The  Local  Board  of  Health  for  the 
rural  district  having  made  a  general  district- 
rate  for  that  district:  Held,  that  the  guar- 
dians of  T.  were  liable  to  assessment,  as 
occupiers  of  property  assessable  for  the  re- 
lief of  the  poor,  within  the  meaning  of  sect. 
55  of  Stat.  21  A  22  Vict.  c.  98.  Ouardiant 
of  Toxteth  Park,  appellantn,  v.  The  Local 
Board  o/  Health  of  Toxteth  Park,  reepond- 
ente,  167 

IIL  The  rate-payers  of  a  place  not  having  a 
known  or  defined  boundary  petitioned  the 
Secretary  of  State  for  the  Home  Depart- 
ment, under  sect  16  of  The  Local  QoYern- 
ment  Act,  1858,  21  A  22  Vict.  o.  98,  to  settle 
its  boundary,  for  the  purposes  of  the  Act ; 
the  petition  stating  the  proposed  boundaries. 
The  Secretary  of  State  appointed  an  inspec- 
tor to  inquire,  and  the  inspector  reported  in 
favour  of  the  proposed  boundaries,  subject 
•a  certain  alterations  by  which  certain  pro- 
perties beyond  the  proposed  boundaries  were 
included  in  the  district.  On  the  15th  of 
January,  1861,  the  Secretary  of  Sute  made 
an  order  adopting  the  proposed  boundaries 
with  the  alterations,  and  directed  that  from 
and  after  that  date  the  boundaries  therein 
set  forth  should  form  the  boundaries  of  the 
district  In  pursuance  of  the  order,  a  meet- 
ing of  the  rate-payers,  to  decide  as  to  the 
adoption  of  the  Act  within  the  district,  was 
held  on  the  I6th  February,  at  which  a  reso- 
lution for  its  adoption  was  carried.  On  the 
7th  of  March,  S.,  a  ratepayer,  who  occupied 
property  in  the  district,  appealed  against 
this  resolution  to  the  Secretary  of  State, 
upon  the  ground  that  his  property  was  not 
comprised  within  the  boundary  Arom  within 
which  the  petition  proceeded.  The  Secretary 
of  State  again  directed  the  Inspector  to  in- 
quire, and  upon  his  report  thereon  made  an 
order,  dated  the  21st  of  April,  dismissing 
the  appeal,  and  directing  that,  after  one 
month  from  the  date  thereof,  The  Local  Go- 
vernment Act,  1858,  should  have  the  force 
of  law  within  the  district  Upon  motion 
for  a  certiorari  at  the  instance  of  S.  to  re- 
move the  order  of  the  15th  of  January,  on 
the  ground  that  it  was  ultra  vires  of  the 
Secretary  of  State  to  make  it : 

1.  Held;  by  Wightman  and  Blackburn, 
Js.,  Cockbum,  C.  J.,  dubitante ;  that  if  the 
Secretary  of  State  had  exceeded  the  powers 
conferred  upon  him  by  the  Act,  still  the  ap- 
plication for  a  certiorari  was  too  late,  the 
resolution  for  the  adoption  of  the  Act  hav- 
ing, by  sect  20,  acquired  the  force  of  law 
within  the  district 

2.  Quaere,  whether  the  Secretary  of  State, 
under  sect  16,  has  power  to  alter  the  bound- 
aries proposed  in  the  petition  so  as  to  extend 


or  diminish  the  area  of  the  district?    Er 
parte  Smith,  412 

LUNATIC. 
See  Paupbb  uUnatic. 

LUNATIC  ASYLUMS  ACT. 

See  QUABTBR  SBftSIONB,  CABB  BBBBRTXD  BT. 

MAINS. 
See  TowNB  Ihpboybhbnt  Claubbb  Act. 

MALICE. 
See  Chubch-Ratb. 

MANDAMUS. 

I.  Qussre  whether,  under  any  cirenmstaaoec,  a 
mandamus  lies  to  compel  a  party  to  inati- 
tute  legal  proceedings  against  another  ?  7%« 
Qtteen,  on  the  proeeeution  of  the  Mayor ^  Al- 
dermen and  Burgeeeee  of  Southampton^  v. 
The  Commieeionere  of  the  Port  of  Sovihamtp' 
ton,  5 

II.  A  duty  having  been  imposed  upon  a  party 
by  statute  to  levy  certain  moneys  from  other 
parties,  and  pay  over  to  another  a  portion 
of  the  sums  levied ;  a  mandamus  waa  is- 
sued directing  him  **  to  take  the  necessary 
and  legal  measures  and  proceedings,  for  ob« 
tainingand  recovering  payment":  Held,  per 
Crompton  and  Blackburn,  Js.  (Cockburn,  C. 
J.,  dissentiente),  that  the  words  "  legal  mea- 
sures" did  not  necessarily  mean  the  institu- 
ting legal  proceedings.  Id, 

III.  Semble  that  a  mandamus  may  be  issued 
against  a  party  for  a  matter  in  respect  of 
which  he  is  liable  to  an  action  or  to  a  suit  in 
equity.  fd. 

IV.  The  mandatory  part  of  a  writ  of  manda- 
mus may  be  very  general,*  but  the  return 
must  be  very  minute  in  showing  why  the 
party  did  not  do  what  he  was  commanded : 
per  Crompton  and  Blackburn,  Js.  Id, 

V.  The  Metropolitan  Local  Management  Act, 
18  A  19  Vict  c.  120,  s.  69,  enacts,  that  the 
vestry  of  every  parish  mentioned  in  Sched- 
ule A.  shall  make  such  sewers  as  may  be 
necessary  for  effectually  draining  their  par- 
ish :  provided  that  no  new  sewer  shall  be 
made  without  the  previous  approval  of  the 
Metropolitan  Board  of  Works.  Mandamus 
to  the  vestry  of  one  of  these  parishes,  com- 
manded them  to  make  such  sewers  as  might 
be  necessary  for  draining  a  particular  part 
of  the  parish,  and  to  take  all  necessary  steps 
in  that  behalf:  held  defective :  first,  because 
it  did  not  show  a  present  duty  to  make  the 
sewers ;  secondly,  because  it  ordered  the  de- 
fendants to  make  them  without  showing  that 
the  approval  of  the  Metropolitan  Board  had 
been  obtained.  The  Queen  v.  The  Vestry  of 
St.  Luke'e,  ChtUea,  905 

VI.  When  a  special  case  is  stated  for  the  opi- 
nion of  the  Courty  and  the  parties  agree 
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that,  in  the  eyent  of  the  Court  giving  judg- 
ment for  the  plaintiff)  a  mandamns  may  is- 
sue against  the  defendant :  Held,  by  the  Ez- 
ehequer  Chamber,  that  this  mnst  be  under- 
stood to  mean  if  the  Court  thinks  lit  that 
it  shall  do  so.     NiehoU  and  otker$  t.  Allen, 

916 
VII.  So  if  the  agreement  had  been  that  a  man- 
damus thall  issue ;  dubitante  Willes,  J.    Id, 

MARINE  INSURANCE. 

I.  Where  goods  are  insured  by  a  policy  of 
marine  insurance  in  the  ordinary  form,  the 
expression  **  warranted  free  Arom  particular 
average"  is  not  confined  to  losses  arising 
from  ii^ury  to,  or  deterioration  of,  the  goods 
themselves ;  but  is  equivalent  to  a  stipula* 
tion  against  total  loss  and  general  average 
only ;  and,  consequently,  includes  expenses 
incurred  in  relation  to  the  goods.  The  Oreat 
Indian  Penintular  Bmiltoajf  Company  v. 
Saundert,  41 

2.  A  quantity  of  iron  rails  was  shipped  to  be 
carried  to  a  certain  place,  for  a  sum  to  be 
paid  here,  ship  lost  or  not  lost  The  ship- 
pers insured  them  by  a  policy  in  the  ordi- 
nary form  "  warranted  free  from  particular 
average,  unless  the  ship  be  stranded,  sunk, 
or  burnt."  The  ship  was  neither  sunk, 
stranded,  nor  burnt ;  but  there  was  a  con- 
structive total  loss  of  her  by  perils  of  the 
sea.  The  rails  were  saved,  and  sent  on  in 
other  vessels  to  their  destination,  for  which 
the  insured  was  compelled  to  pay  freight  to 
an  amount  not  exceeding  the  value  of  the 
rails.  Held,  that  this  freight  was  not  reco- 
verable under  the  policy.  Id. 

3.  Quaere,  whether  an  underwriter  on  a 
policy  against  total  loss  only,  with  the  usual 
clause  authorising  the  assured  to  sue  and 
labour  for  the  preservation  of  the  subject- 
matter  of  the  insurance,  is  liable  fbr  ex- 
penses incurred  by  the  assured  for  the  pur- 
pose of  securing  the  subject-matter  of  the 
insurance  from  a  state  of  peril,  which  might 
have  resulted  in  a  total  loss,  but  did  not  ? 

Id. 

II.  A  person  possessed  of  a  share  in  the  At- 
lantic Telegraph  Company,  established  for 
the  purpose  of  laying  down  a  submarine 
electric  cable  between  the  United  Kingdom 
and  America,  insured  the  same  by  a  policy 
in  the  ordinary  form  of  a  policy  of  marine 
insurance.  The  insurance  was  expressed  to 
be  **  at  and  from  the  United  Kingdom,  say 
from  London,  and  wheresoever  the  risk  may 
commence,  to  the  Atlantic  Ocean,  and  at  and 
thence,  by  or  in  one  or  more  ship  or  ships, 
or  steamer  or  steamers,  to  the  place  or  places 
of  destination,  both  in  the  United  Kingdom 

—  the  Continent,  island,  or  peninsula  of 
America,  —  the  British  or  other  posses- 
sions of  America,  including  and  containing 
all  and  every  accident^  danger,  and  risk  that 


may  be  incurred  at  sea  or  on  land,  in  all 
or  any  boats,  ships,  and  craft  whatsoever 
and  wheresoever,  until  the  final,  complete, 
and  successful  laying  down  of  the  Atlantic 
Telegraph  Cable  fk-om  shore  to  shore."  The 
usual  blank  for  the  name  of  the  ship  was 
filled  up  thus :  "  any  ship  or  ships,  or  steamer 
or  steamers,  or  craft  as  above ;"  and  in  the 
valuation  clause  the  subject  of  insurance 
was  to  be  taken  as  "  on  one  1000^.  share  in 
the  Atlantic  Telegraph  Company,  said  sbara 
valued  at  1100^  In  case  of  loss  the  part 
saved  to  be  sold  or  appraised  for  the  benefit 
of  the  underwriters."  The  insurance  con- 
tained the  common  memorandum,  with  the 
addition  of  a  special  agreement^  in  a  memo- 
randum annexed  to  the  policy,  that  the  in- 
surance should  "  cover  and  include  the  suc- 
cessful working  of  the  cable  when  laid 
down."  An  electric  cable  extending  from  the 
Irish  to  the  North  American  coast  was 
finally  laid  down  after  a  previous  abortive 
attempt,  during  which  a  portion  of  it  was 
lost  by  perils  of  the  seas ;  and  on  the  second 
attempt,  during  which  more  cable  was 
lost»  a  quantity  of  superfiuous  cable  was 
taken  out  to  meet  contingencies.  It  was, 
however,  found  impossible  to  maintain  elec- 
trical communication  sufficient  for  tele- 
graphic purposes,  and  the  telegraph  was 
abandoned.  The  cause  of  the  failure  was 
the  imperfect  insulation  of  the  copper  wire 
along  which  the  electric  fluid  passed,  aris- 
ing from  defect  in  the  outer  covering  by 
which  it  was  protected  from  external  con- 
tact ;  which  defect  was  occasioned  by  acci- 
dent prior  to  the  shipment  of  the  cable  and 
the  commencement  of  the  risk,  aggravated 
by  the  action  of  the  sea,  and  arose  from  the 
chemical  action  of  the  sea-water  on  the  in- 
terior of  the  cable,  and  not  from  any  mis- 
chief done  by  the  mechanical  action  of  the 
sea:  held, 

1.  That  this  was  not  an  injury  caused  by 
"  perils  of  the  seas." 

2.  In  an  action  on  the  policy  with  raspect 
to  the  portion  of  the  cable  lost  by  perils  of 
the  seas :  held,  that  the  plaintiff  was  entitled 
to  recover  as  for  a  partial  loss., 

3.  In  the  same  ease :  held  also  that  the 
warranty  against  partial  average  was  appli- 
cable, and  consequently  that  the  plaintiff 
could  not  recover  unless  a  loss  of  3/.  per 
cent,  had  been  sustained. 

4.  Held,  also,  in  the  same  case,  that  in  as- 
sessing the  damages  the  value  of  the  whole 
cable  that  ever  was  exposed  to  peril,  includ- 
ing the  portion  lost,  must  be  ascertained 
according  to  its  cost,  when  shipped  free  on 
board ;  and  that  the  proportion  between  that 
value  and  the  loss  actually  incurred  by  the 
perils  insured  against  would  give  the  per 
oentage  payable  by  each  underwriter  on  his 
subscription. 

6.  Held  also  that»  in  applying  the  abova 
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principle,  that  portion  of  the  cable  which 
was  lost  in  the  first  attempt  to  lay  down 
the  cable,  and  which  it  became  necessary  to 
replace  by  new  cable,  should  be  estimated 
at  the  cost  of  the  substitated  cable;  bat 
that  as  regarded  that  portion  of  the  lost 
cable  which  was  taken  out  as  superfluous 
cable,  by  way  of  a  provision  agunst  acci- 
dent, it  might  be  reasonable  to  consider  how 
far  such  cable,  if  not  lost,  would  have  been 
depreciated  in  marketable  yalue  by  having 
been  coiled  in  the  hold  of  a  vessel  or  by  other 
circumstances.    Patert&n  v.  Harria,        336 

MARRIAGE. 

I.  The  marriage  of  a  man  with  the  daughter 
of  the  half-sister  of  his  deceased  wife  is 
null  and  void  by  stat.  5  A  6  W.  4,  c.  54.  The 
Qu«enY.  The  JnhahitanU  of  Briyhtont      447 

IL  A  marriage  within  the  prohibited  degrees  of 
consanguinity  or  affinity  is  null  and  void, 
although  one  of  the  parties  is  illegitimate. 

Id. 

MASTER  AND  SERVANT. 
L  Declaration  stated  that  defendants  were 
owners  of  a  coal-mine,  and  plaintiff  was  em- 
ployed by  defendants  as  a  collier  in  the  mine, 
and  in  the  course  of  his  employment  it  was 
necessary  for  him  to  descend  and  ascend 
through  a  shaft  constructed  by  defendants ; 
that  by  the  negligence  of  defendants  the 
shaft  was  constructed  unsafely,  and  was,  by 
reason  of  not  being  sufficiently  lined  or 
cased,  in  an  unsafe  condition,  which  defend- 
ants well  knew :  and  by  reason  of  the  prem- 
ises, and  aiso  by  reason,  as  defendants  well 
knew,  of  no  sufficient  or  proper  apparatus 
having  been  provided  by  defendants  to  pro- 
tect plaintiff  from  injuries  arising  from  the 
unsafe  state  of  the  shaft,  a  stone  fell  from 
the  side  of  the  shaft  on  the  head  of  the 
plaintiff,  and  he  was  dangerously  wounded. 
Plea,  not  guilty.  At  the  trial  it  was  proved 
that  S.,  one  of  the  two  defendants,  was  man- 
ager of  the  mine,  and  that  it  was  worked 
under  his  personal  superintendence;  and 
that  the  plaintiff  was  not  aware  of  the  state 
of  the  shaft.  The  jury  found  that  the  de- 
fendants were  guilty  ofpersonal  negligence. 
Held, 

1.  On  motion  to  enter  a  nonsuit,  that  on 
this  finding  of  the  jury  6.  was  liable,  and 
therefore  the  other  defendant  was  liable  also. 

2.  On  motion  in  arrest  of  judgment,  that 
the  declaration  must  be  taken  to  allege  per- 
sonal knowledge  in  the  defendants  of  the 
state  of  the  shaft,  and  therefore  the  action 
was  maintainable.   Mellon  v.  Shaw,        437 

II.  While  the  defendant's  porters  were  lowering 
bales  of  cotton  from  the  defendant's  ware- 
house and  his  carter  was  receiving  them  in- 
to his  lorry,  the  plaintiff,  who  was  waiting 
with  a  lorry  to  receive  a  load  of  cotton  for 
his  master,  at  the  request  of  the  defendant's 


carter  assisted  him,  and,  in  consequence  of 
the  negligence  of  the  defendant's  porters, 
a  bale  of  cotton  fell  upon  and  injured  hioo. 
There  was  no  negligence  or  want  of  rea- 
sonable care  on  the  part  of  the  plaintiff  or 
of  the  defendant's  carter.  Held,  that  the 
defendant  was  not  liable  to  an  action.  Pot- 
ter T.  Faulkner,  800 
III.  The  Factors'  Acts,  6  Q.  4,  c.  94,  and  6  *  6 
Vict  c.  39,  do  not  apply  to  the  case  of  mas- 
ter and  servant.   Lamb  v.  Attenborovgh,  831 

MATERIAL  FACT. 
Concealment  of.    See  Irburavcb,  II. 

MEMORANDA. 

Trinity  Vacation  1861,  640. 

Michaelmas  Term  and  VacaUon  1861,  824. 

MERCHAjJT'S  CLERK. 
See  Factor,  II. 

MERCHANT  SHIPPING  ACT,  1854. 
The  Merchant  Shipping  Act»  1854,  17  A  18 
Vict.  c.  104,  enacts  that  <Hhe  certificate  of 
registry  shall  be  used  only  for  the  lawful  na- 
vigation of  the  ship,  and  shall  not  be  subject 
to  detention  by  reason  of  any  title,  Uen, 
charge,  or  interest  whatsoever  which  any 
owner,  mortgagee,  or  other  person  may  have 
or  claim  to  have  on  or  in  the  ship  described 
in  such  certificate :  and  if  any  person  what- 
ever" "reftises  on  request  to  deliver  up 
such  certificate  when  in  his  possession  or 
under  his  control  to  the  person  for  the  time 
being  entitled  to  the  custody  thereof  for  the 
purposes  of  such  lawful  navigation,''  pro- 
ceedings may  be  taken  before  a  justice; 
"  and  unless  it  is  proved"  *<  that  there  was 
reasonable  cause  for -such  refusal,  the  offender 
shall  incur  a  penalty  not  exceeding  100/.'* ; 
which,  or  any  part  of  which,  by  sect  534, 
the  justice  may,  if  he  thinks  fit,  direct  to 
be  applied  in  compensating  any  person  for 
damage  sustained  by  him  in  consequence  of 
the  wrongful  act  Held,  by  the  Court  of 
Queen's  Bench,  and  affirmed  in  the  Exche- 
cher  Chamber,  but  with  hesitation, 

1.  That  the  effect  of  sect  50  is  to  make 
any  pledge  of  the  certificate,  for  any  purpose 
whatever,  though  for  a  good  consideration, 
illegal  and  void  ;  and,  consequently,  any  de- 
tainer of  a  certificate  so  pledged  illegal. 

2.  That,  where  the  person  entitled  to  the 
custody  of  the  certificate  for  the  purposes 
of  navigation  is  also  the  owner  of  the  ship, 
he  has  a  right  of  action  against  the  party  so 
detaining  the  certificate,  in  addition  to  his 
remedy,  in  the  former  character,  by  a  com- 
plaint before  a  justice.  And  this,  though 
he  be  himself  the  pledger,  and  for  a  good 
consideration. 

3.  Qusere,  by  the  Court  of  Queen's  Bench, 
whether  an  action  at  law  would  lie,  by  the 
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party  merely  entitled  to  the  cufltody,  for  the 
detainer  made  nnlawfnl  by  the  penal  part 
of  the  enactment.  If  it  would,  aembU  that 
the  declaration  should,  in  that  ease,  aver 
absence  of  reasonable  oaase.  Wiley  y.  Craw- 
ford and  Fenwiek,  253 

METROPOLIS  LOCAL  MANAGEMENT 
ACTS. 

I.  The  pariah  of  St  John's,  South  wark.  waj, 
before  and  at  the  time  of  the  passing  of  The 
Metropolis  Local  Management  Act,  1855,  18 
A  19  Vict.  c.  120,  goTemed  by  local  Acts,  20 
G.  3,  c.  cxiv.,  and  5  G.  4,  o.  Izxiv.  Under 
these  local  Acts  the  vestry  of  the  parish 
was  to  appoint,  annually,  a  select  vestry, 
which  selet't  vestry  was  to  nominate,  annu- 
ally, "  Governors  and  Directors  of  the  poor 
of  the  said  parish,"  who  were  to  make  rates 
for  the  relief  of  the  poor  of  the  said  parish. 
Held,  that  the  power  to  appoint  the  govern- 
ors and  directors  was,  since  the  passing  of 
Stat.  18  A  19  Vict.  c.  120,  transferred  to  the 
new  vestry  directed  to  be  appointed  by  that 
Act,  either  under  sects.  8,  90,  of  that  Act,  or 
under  sect.  3  of  the  amending  Act,  19  A  20 
Viet,  c.  112.  The  Queen,  on  the  proeeeution 
of  the  Churchwarden9f  drc,,  of  St.  John,  Sonth- 
loark,  re$p9.f  v.  Bendle,  app,,  54 

II.  The  Metropolis  Local  Management  Act, 

18  A  19  Vict.  c.  120,  empowers  the  vestry 
or  district  board  of  the  parish  or  district,  if 
necessary,  to  convert  an  insufficient  privy 
into  a  water-closet.  The  Veetry  of  St,  Luke'; 
JfiddleeeJt,  appellante,  v.  Lewie,  reepondent, 

865 

III.  In  a  parish  included  in  Schedule  A.  to 
the  Metropolis  Local  Management  Act,  18  A 

19  Vict  0.  120,  the  vestry,  in  consequence  of 
complaints  of  the  condition  of  two  privies  to 
four  houses  in  a  court,  served  upon  the  own- 
er a  notice  to  do  certain  works,  which  he- 
complied  with  so  far  as  to  fix  pans  to  the 
closets,  but  not  in  providing  water  supply. 
The  surveyor  to  the  vestry,  after  due  notice 
to  the  owner,  entered  upon  and  inspected  the 
premises,  and  opened  the  drains  passing 
under  the  footway  pavement  and  connecting 
the  privies  with  the  sewer,  which  were  found 
to  be  choked  and  blocked  up.  These  drains 
he  cleansed  and  put  in  order  at  the  expense 
of  the  vestry,  which  then  served  notice  on 
the  owner,  requiring  him  to  find  water  sup- 
ply to  the  closets ;  to  which  no  attention 
having  been  paid,  the  vestry,  after  giving 
notice  of  their  intention  to  do  so,  entered  on 
the  premises  by  their  officers,  and  fixed  a 
cistern  upon  the  roof  of  the  privies,  remov- 
ing the  roof,  and  also  three  courses  of  brick- 
work on  the  upper  side  or  pitch  thereof  for 
the  purpose  of  procuring  a  level  base  for 
the  cistern ;  the  roof  was  not  replaced,  but 
the  lower  part  of  the  cistern  formed  a  new 
root    They  also  fitted  the  necessary  plumb- 


er's work  for  eonneeting  the  cistern  with  the 
pipes  of  the  water  company,  and  also  the 
pipes  connecting  the  cistern  with  the  pans 
of  tde  closets,  and  they  also  fixed  new  seats 
in  the  privies.  When  the  officers  entered  on 
the  pre^iises  to  do  the  above  work,  the  pans 
of  both  the  privies  were  filled  and  choked  up 
with  filth,  and  the  sests  and  floor  were  co- 
vered with  filth  in  consequence  of  the  want 
of  water  supply.  Held  that,  under  the  Aet, 
the  vestry  were  entitled  to  do  what  they 
had  done,  and  to  recover  the  expenses  from 
the  owner  of  the  houses.  Id. 

IV.  The  Metropolitan  Local  Management  Aet, 
18  A  19  Vict  e.  120,  s.  69,  enacts,  that  the 
vestry  of  every  parish  mentioned  in  Sched- 
ule A.  shall  make  such  sewers  as  may  be 
necessary  for  effectually  draining  their  par- 
ish :  provided  that  no  new  sewer  shall  be 
made  without  the  previous  approval  of  the 
Metropolitan  Board  of  Works.  Mandamus 
to  the  vestry  of  one  of  these  parishes,  com- 
manded them  to  make  snob  sewers  as  might 
be  necessary  for  draining  a  particular  part 
of  the  parish,  and  to  take  all  necessary  steps 
in  that  behalf:  held  defective :  first,  because 

,  it  did  not  show  a  present  dutjp  to  make  the 
sewers ;  secondly,  because  it  ordered  the  de- 
fendants to  make  them  without  showing  that 
the  approval  of  the  Metropolitan  Board  had 
been  obtained.  The  Qveen  v.  The  Veetry  of 
SU  Lnkee,  CheUea,  903 

MILITARY. 

Stotus. 

Where  the  civil  rights  of  a  person  in  military 
service  are  affected  by  the  judgment  of  a 
military  tribunal,  in  which  that  tribunal  has 
acted  without  Jurisdiction,  or  has  exceeded 
its  Jurisdiction,  this  Court  will  interfere; 
aliter,  where  nothing  but  the  military  status 
of  the  party  is  affected  by  the  judgment 
In  re  Maneeryh,  400 

Tribunal. 

I.  Where  the  civil  rights  of  a  person  in  mil- 
itary service  are  affected  by  the  Judgment 
of  a  military  tribunal,  in  which  that  tribu- 
nal has  acted  without  jurisdiction,  or  has 
exceeded  its  jurisdiction,  this  Court  will  in- 
terfere ;  aliter  where  nothing  but  the  military 
status  of  the  party  is  affected  by  the  judg- 
ment    In  re  Maneergh,  400 

II.  A  Captain  in  the  Queen's  service,  when 
stationed  with  his  regiment  in  India,  was 
gazetted  to  a  majority ;  and  the  appointment 
was  notified  in  the  general  orders  of  the 
Commander-in-chief  in  India  at  head-quar- 
ters, and  in  the  regimental  orders.  Subse- 
quently, the  Captain  having  written  to  the 
Colonel  of  that  regiment  an  insubordinate 
letter,  was  tried  by  court  martial  in  India, 
was  dismissed  the  service,  and  the  proceed- 
ings of  the  court  martial  transmitted  to  the 
Judge  Advocate  General  in  London :  three 
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years  afterwards,  application  being  made  to 
this  Court  for  a  certiorari  to  bring  np  the 
-ndg^ent  of  the  conrt  martial,  in  order  that 
it  might  be  qnashed,  the  Court  refused  to  in- 
terfere.    In  re  Mantergh,  400 

MINE. 
I.  Declaration  alleged  that  the  plaintiff  was 
lawfully  possessed  of  lands,  yet  the  defend- 
ants so  wrongfully,  carelessly,  negligently, 
and  improperly,  and  without  learing  any 
proper  or  sufficient  support,  worked  mines 
under  the  land,  that  great  parts  of  it  fell 
in,  whereby  the  plaintiff's  interest  in  the  land 
was  deteriorated,  and  a  mare  of  the  plaintiff 
was  killed.  Third  plea,  as  to  working  the 
mines  without  leaving  any  proper  or  suffi- 
cient support,  that  in  the  reign  of  George 
the  Second  an  enclosure  Act  was  passed,  by 
which,  after  reciting  that  the  lord  of  the 
manor  of  W.  was  seised  of  the  soil  of  the 
eommons,  parcel  of  the  manor,  and  of  coal- 
mines under  the  same,  and  certain  per- 
sons were  entitled  to  the  right  of  common 
in  the  commons,  and  being  willing  and  de- 
sirous to  improve  their  estates  and  proper- 
ties, and  thf  t  the  said  commons  might  be  cul- 
tivated and  improved,  and  rendered  of  some 
use  and  value,  had  agreed,  with  the  consent 
of  the  lord,  that  the  same  should  be  en- 
closed, allotted,  and  divided  amongst  them, 
it  was  enacted  that  the  commons  should  be 
set  out,  awarded,  and  divided  accordingly; 
and  that  the  lord  should  hold  and  enjoy 
the  mines  under  the  commons  so  to  be  allot- 
ted and  divided,  together  with  all  conveni- 
ent and  necessary  ways,  and  liberty  of  lay- 
ing ways  over  the  same,  and  of  searching 
for  and  working  the  mines,  as  fully  as  if  the 
Act  had  not  been  passed,  without  making 
any  satisfaction  for  so  doing ;  and  after  re- 
citing that  damage  might  be  done  to  persons 
by  reason  of  the  searching  and  working  the 
mines  by  the  lord  under  their  allotments, 
it  was  enacted,  that  when  any  person  should 
sustain  damage  in  his  allotment  by  the 
searching  for  and  working  of  the  mines 
therein,  or  the  laying  of  ways  therein,  com- 
pensation to  be  assessed  by  one  or  more  jus- 
tices of  the  peace  should  be  made  to  him, 
and  borne  by  the  occupiers  of  the  allotments 
in  the  same  township.  That  the  commons 
were  allotted  and  divided  under  the  said 
Act,  and  the  land  of  the  plaintiff  was  parcel 
of  the  said  commons.  That  from  time  im- 
memorial up  to  the  passing  of  the  Act,  the 
lord  and  his  assigns  had  been  used  and  ac- 
customed as  of  right  to  search  for,  win,  and 
work  the  mines  under  the  commons  without 
leaving  any  support  for  the  lands  under 
which  the  mines  were  situate,  and  without 
making  any  satisfaction  for  any  injury  caused 
by  such  working;  and  that  from  the  time 
of  passing  the  Act  the  mines  had  been  so 
worked,  without  leaving  any  support;  and 


that  the  defendants  worked  the  mines  nndar 
a  lease  thereof  from  the  lord.  On  demurrer, 
held,  that  the  plea  was  bad,  such  a  prescrip- 
tion having  been  held  void,  as  unreasona- 
ble, in  HUton  v.  Earl  Granville,  b  Q.  B.  701. 
Fourth  plea,  as  to  working  the  mines  with- 
out leaving  proper  and  sufficient  support, 
that  the  lord  of  the  manor  of  W.  was  seised 
in  fee  of  the  mines  within  the  manor,  and 
that,  for  forty  years  next  before  the  com- 
mencement of  action,  the  lord  and  his 
tenants  had  been  used  and  accustomed  of 
right  to  work  the  mines  without  leaving  any 
support  for  the  lands  under  which  the  mines 
were  situate,  and  justifying  the  working  of 
the  mines  as  tenants  to  the  lord  in  the  ex- 
ercise of  the  said  right  and  custom.  The  fifth 
plea  was  similar,  alleging  the  custom  for 
twenty  years.  On  demurrer,  held  that  these 
pleas  were  bad,  as  they  did  not  show  any 
acts  done  on  the  plaintiff's  land ;  and  acts 
done  on  the  land  of  another,  although  done 
as  of  right  for  twenty  or  forty  years,  could 
not  affect  the  plaintiff's  rights.  Blaekttt  v. 
Bradley  and  other;  WO 

[See  aUo  Limitations.] 

MISDESCRIPTION  IN  SCHEDULE. 

I.  If  a  bill  of  exchange  be  substantially  de- 
scribed in  the  schedule  of  a  party  who  has 
taken  the  benefit  of  the  Insolvent  Debtors' 
Act,  1  A  2  Vict.  c.  110,  an  unintentional  mis- 
take in  the  description,  either  of  the  bill  or 
of  the  parties  to  it,  will  not  pr^udice  the 
insolvent.    Romellio  v.  Hallaghan,  279 

IL  A  bill  of  exchange  for  45/.,  dated  30th 
October  1858,  had  been  drawn  by  an  insol- 
vent upon,  and  accepted  by.  A.,  but  in  his 
schedule  the  insolvent  described  the  bill  as 
drawn  by  A.  and  accepted  by  himself,  and 
dated  about  November,  1858.  The  insol- 
vent being  afterwards  sued  on  this  bill, 
pleaded  his  discharge  under  the  Act,  when 
the  jury  having  found  upon  the  evidence 
that  the  misdescription  was  by  mistake: 
held,  that  the  defendant  was  entitled  to  the 
verdict  Id, 

III.  SemhUy  perCrompton,  J.  If  an  insolvent 
knows  that  a  bill  of  exchange  on  which  he 
is  liable  has  been  endorsed  over  to  some 
person  unknown,  it  is  better  for  him  to  say 
so  in  his  schedule.  Id. 

MISJOINDER. 

A  declaration  alleged  that  A.,  administrator 
of  B.  and  C,  sued  D.,  for  money  payable 
by  him  to  A.  as  administrator,  and  C. ;  for 
money  paid  by  C.  and  B.  in  his  lifetime, 
A;c. ;  and  for  money  paid  by  A.,  administra- 
tor, Ac,  and  C. ;  and  for  money  lent  by  C. 
and  B.  in  his  lifetime;  and  for  money  lent 
by  A.,  administrator,  Jbc,  and  C. ;  and  on 
accounts  stated  between  the  defendant  and 
A.,  administrator,  Ac,  and  C.  To  this  de- 
claration the  defendant  demurred.     Held, 
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1.  Tbaft  the  deolaratioD  was  bad  for  mis- 
Joinder. 

2.  That  the  defect  was  not  cared  by  the 
Common  Law  Procedure  Act,  1860  (23  A  24 
Viot.  o.  126),  6.  19.  BelUngham  and  another 
▼.  Clark,  832 

MONBY  HAD  AND  RBCBIVBD. 
See  Bristol  and  ^xbtbr  Railway  Gompahy, 
and  Insuramcb,  II. 

NAVAL  STORBS. 

L  On  a  snmmarj  conviction,  under  stat  39 
A  40  G.  3,  c.  89,  8.  18,  for  unlawful  posses- 
sion of  naval  stores,  the  Commissioner  (or 
Superintendent,  since  stat  2  A  3  W.  4,  o.  40, 
88.  10, 11),  or  justice  of  the  peace,  has  power, 
in  the  alternative,  either  to  inflict  a  fine  or 
to  imprison  with  hard  labour  without  im- 
posing a  fine. 

XL  Qanre  whether,  in  the  latter  event,  an  ap- 
peal to  the  Quarter  Sessions  is  given  by  sect. 
22  of  that  stotute  ? 

III.  The  pendency  of  an  appeal  under  that 
section  has  not  the  effect  of  suspending  the 
operation  of  the  sentence. 

IV.  Summary  convictions  under  that  statute 
are  not  affected  by  sUt.  11  A  12  Vict  c.  43. 
The  Queen  v.  WiUmott,  27 

NBCBSSITT,  WAT  OF. 
See  Way,  III.— VII. 

NBGLIGBNCB. 

I.  Declaration  stated  that  defendants  were 
owners  of  a  coal-mine,  and  plaintiff  was  em- 
ployed by  defendants  as  a  collier  in  the  mine, 
and  in  the  course  of  his  employment  it  was 
necessary  for  him.  to  descend  and  ascend 
through  a  shaft  constructed  by  defendants ; 
that  by  the  negligence  of  defendants  the 
shaft  was  constructed  unsafely,  and  was,  by 
reason  of  not  being  sufficiently  lined  or 
cased,  in  an  unsafe  condition,  which  defend- 
ants well  knew :  and  by  reason  of  the  prem- 
ises, and  also  by  reason,  as  defendants  well 
knew,  of  no  sufficient  or  proper  apparatus 
having  been  provided  by  defendants  to  pro- 
tect plaintiff  from  injuries  arising  from  the 
unsafe  state  of  the  shaft,  a  stone  fell  from 
the  side  of  the  shaft  on  the  head  of  the 
plaintiff,  and  he  was  dangerously  wounded. 
Plea,  not  guilty.  At  the  trial  it  was  proved 
that  6.,  one  of  the  two  defendants,  was  man- 
ager of  the  mine,  and  that  it  was  worked 
under  his  personal  superintendence;  and 
that  the  plaintiff  was  not  aware  of  the  state 
of  the  shaft  The  jury  found  that  the  de- 
fendants were  guilty  of  personal  negligence. 
Held, 

1.  On  motion  to  enter  a  nonsnity  that  on 
this  finding  of  the  jury  S.  was  liable,  and 
therefore  the  other  defendant  was  liable  also. 

2.  On  motion  in  arrest  of  judgment,  that 


the  declaration  must  be  taken  to  allege  per- 
sonal knowledge  in  the  defendants  of  the 
state  of  the  shaft,  and  therefore  the  action 
was  maintainable.  Mellort  v.  Shaw,  437 
II.  While  the  defendant's  porters  were  lowering 
bales  of  ootton  fh>m  the  defendant's  ware- 
house and  his  carter  was  receiving  them  in- 
to his  lorry,  the  plaintiff,  who  was  waiting 
with  a  lorry  to  receive  a  load  of  cotton  for 
his  master,  at  the  request  of  the  defendant's 
carter  assisted  him,  and,  in  consequence  of 
the  negligence  of  the  defendant's  porters, 
a  bale  of  cotton  fell  upon  and  injured  him. 
There  was  no  negligence  or  want  of  rea« 
Bonable  care  on  the  part  of  the  plaintiff  or 
of  the  defendant's  carter.  Held,  that  the 
defendant  was  not  liable  to  an  action.  Pot- 
ter r.  Faulkner,  800 

NOLLE  PR08BQUL 
1.  The  Attorney- General  has  power  to  enter  a 
nolle  prosequi  on  an  indictment  without  call- 
ing upon  the  prosecutor  to  show  cause  why 
that  should  not  be  done ;  and  where  he  has 
done  so  this  Court  will  not  interfere. 

2.  Qucere,  whether  the  nolle  prosequi  has 
the  effect  of  putting  an  end  to  the  prosecu- 
tion altogether  ?  The  Queen,  on  the  procecu- 
tioH  of  Gregory,  v.  Allen,  850 

NON  INPRBGIT  CONVBNTIONBM. 
^e«  Gbnbbal  Isbub,  I. 

NOTICB  OF  CLAIM. 
See  Lahdb  Clausbs  Consolidation  Act. 

[NOTICB  TO  QUIT. 
See  Lbasb,  II.] 

OCCUPATION. 
See  Bbnbficial  Occupation. 

OMISSION  TO  STAMP. 
See  Articlbs  or  Clbrkship. 

PARDON  UNDBR  GREAT  SEAL. 

I.  A  pardon  under  the  Great  Seal  takes  away 
the  privilege  of  a  witness  in  not  answering, 
so  far  as  regards  any  risk  of  prosecution  at 
the  suit  or  in  the  name  of  the  Crown.  The 
Queen  v.  Boyee,  311 

II.  The  Act  of  Settlement^  12  A  13  W.  Z,%.  2,  s. 
3,  which  enacts  that  no  pardon  under  the 
Great  Seal  shall  be  pleadable  in  bar  to  an  im- 
peachment by  the  Commons  in  Parliament, 
renders  a  pardon  under  the  Great  Seal  wholly 
inoperative  to  prevent  impeachment  by  the 
House  of  Commons,  and  bo  get  rid  of 
the  judgment  of  the  House  of  Lords ;  for 
that  purpose  a  eubeequent  pardon  must  be 
granted  by  the  Crown  :  per  Cockbum,  C.  J., 
Crompton  and  Hill,  Js. ;  dubitante  Black- 
bum,  J.  id» 
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III.  On  tho  trial  of  an  information  for  bribery, 
filed  by  the  Attorney-General  by  the  direc- 
tion of  the  House  of  Commons,  one  of  the 
persons  charged  in  the  information  to  have 
been  bribed  by  the  defendant  was  called  as 
a  witness ;  and,  on  his  declining  to  answer 
any  qaestions  with  respect  to  the  alleged 
bribery,  the  counsel  for  the  Crown  handed 
him  a  pardon  under  the  Qreat  Seal;  which 
the  witness  accepted,  but  still  declined  to 
answer:  held,  that  the  possible  risk  of  im- 
peachment by  the  House  of  Commons,  not- 
withstanding the  pardon  under  the  Great 
Seal,  according  to  tho  Act  of  Settlement,  12 
A  13  W.  3,  c.  2,  s.  3,  was  not  a  sufficient 
ground  to  entitle  him  to  the  privilege  of  not 
answering.     The  Qtieen  t.  Boye$,  311 

IV.  On  the  trial  of  that  information,  a  wit- 
ness who  was  called  to  prove  the  fact  of  his 
having  received  a  bribe  from  the  defendant, 
objected  to  give  evidence  on  the  ground  that 
the  effect  of  the  evidence  he  was  called  upon 
to  give  would  be  to  criminate  himself.  There- 
upon the  counsel  for  the  Crown  handed  to 
the  witness  a  pardon  under  the  Great  Seal, 
who  accepted  it.  The  witness,  however,  still 
objecting  to  give  evidence,  and  the  Judge 
entertaining  doubts  as  to  whether  the  wit- 
ness could  be  properly  compelled  to  answer, 
notwithstanding  the  pardon,  an  arrangement 
was  come  to  between  the  counsel  on  both 
sides,  with  the  sanction  of  the  Judge,  that 
the  witness  should  be  directed  to  answer, 
but  that  the  opinion  of  this  Court  should 
be  taken  as  to  whether  the  privilege  of  the 
witness  remained  notwithstanding  the  par- 
don ;  the  counsel  for  the  Crown  undertaking, 
in  the  event  of  this  Court  holding  the  affirm- 
ative, to  enter  a  nolle  prosequi,  if  the  de- 
fendant should  be  convicted.  The  defend- 
ant having  been  convicted,  this  Court  granted 
a  rule  to  show  cause  why  a  new  trial  should 
not  be  had;  and,  having  heard  it  argued, 
discharged  it,  protesting  against  the  course 
pursued  at  the  trial  being  drawn  into  a  pre- 
cedent—as the  Court  was  thereby  called  on 
to  pronounce  a  judgment  which  it  was  with- 
out authority  to  enforce.  Id, 

PARTIAL  LOSS. 
See  Marine  Insvrahcb. 

PARTICULAR  AVBRAGB. 
8m  Atbraoe. 

PARTNERS. 
i^ee  Master  akd  Sbrvast,  L 

PAUPER. 

Settlemenl  of. 

I.  The  grounds  of  removal  of  a  female  pau- 
per stated  a  derivative  settlement  from  her 
great-grandfather ;  and  alleged  an  acknow- 
ledgment of  that  settlement  by  relief  given 


to  her  great-grandmother,  and  by  a  collate* 
ral  relation  having  been  removed  to  the 
parish.  On  the  trial  of  an  appeal  at  the 
Quarter  Sessions  against  the  order  of  remO' 
val,  the  respondents  offered  evidence  to  show 
the  removal  to  the  appellant  parish  of  ano- 
ther collateral  relation — the  wife  of  a  grand- 
son of  the  common  ancestor— on  a  aettle- 
mont  also  derived  from  him.  This  evidence 
was  objected  to,  but  received,  and  the  qnee- 
tion  of  its  admissibility  was  reserved  for  this 
Court :  Held, 

That  the  Court  of  Quarter  Sessions  were 
prohibited  by  stat  11  A  12  Vict.  c.  31,  from 
reserving  the  above  question  for  the  consi- 
deration of  this  Court 

Per  Hill  and  Crompton,  Js.,  dubitante 
Cookburn,  C.  J.,  that  the  evidence  was  re- 
ceivable. The  Queen  v.  The  Inhabitante  of 
Button,  '  634 

[IL  A  widow  whose  parish  of  settlement  was 
A  ugh  ton,  but  who  was  irremovable  from 
Leeds  by  a  five  years'  residence,  had  three 
children,  and  being  unable  to  mainUin  them, 
the  Leeds  board  of  guardians  made  an  order 
for  the  admission  of  such  three  children  into 
the  workhouse.  A  few  weeks  afterwards  the 
overseers  of  Leeds  obtained  an  order  for  the 
removal  of  these  children  to  Anghton.  The 
object  of  the  board  of  guardians  in  sending 
them  to  the  workhouse  was  their  removal  to 
their  place  of  settlement.  They  were  sent 
there  with  the  consent  of  their  mother,  but 
she  was  not  informed  that  the  result  of  sep- 
arating her  children  from  her  would  be  their 
removal  to  Aughton.  Each  of  the  children 
at  the  time  of  the  order  of  removal  was  under 
seven  years  of  age  : 

Held,  that  under  the  eireumstanees  the 
separation  of  the  children  from  the  mother 
was  a  fraud  upon  her,  and  that  the  order  of 
removal  was  bad : 

Held  also,  that  as  the  children  were  within 
the  age  of  nurture,  the  mother  could  not  eon- 
sent  to  their  separation  from  her.  J^e^ina  ▼. 
ilu^Aton,  973] 

Seft  also,  Rate,  Poob. 

Lunatic. 

I.  The  expression  "  Union,*  in  the  16  A  17  Vict 
0.  97,  8.  97,  relative  to  the  settlement  and 
expenses  incurred  in  respect  of  pauper  luna- 
tics, applies  to  a  union  formed  under  Gil- 
bert's Act  (22  G.  8,  c  83).  Th€  Qmoi  t. 
ThA  Inkabitante  of  Bramltjf,  731 

II.  A  pauper  lunatic  had  resided  for  more 
than  five  years  in  the  respondent  parish  with 
her  father  and  mother,  when  he  died,  and 
she  continued  to  reside  with  her  mother  in 
that  parish  till  Oatober  1858,  when  she  was 
sent  to  the  workhouse,  where  she  remained 
till  the  24th  January,  1860.  In  Deeember, 
1869,  her  mother  went  to  reside  in  another 
parish,  but  did  not  acquire  any  settlement  in 
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her  own  right  On  the  24th  January,  1860, 
the  pauper  lunatio  was  sent  from  the  wofk- 
hottse  to  the  oounty  lunatio  asylum  and  waa 
eonflned  there  until  the  25th  April  following, 
when  she  wa«  discharged  and  went  to  reside 
with  her  mother.  Upon  an  appeal,  against 
an  order  of  abjudication  and  maintenance, 
under  stat.  16  A  17  Vict  o.  97,  upon  the  par- 
ish in  which  her  father  was  settled:  held 
that  the  pauper  lunatio  being  unemanci- 
pated,  continued  part  of  her  mother's  family, 
and  therefore,  her  mother  having  ceased  to 
be  irremoTable,  she  also  ceased  to  be  irremo- 
yable,  and  the  order  was  rightly  made.  The 
QuMn  V.  The  Churchwardent  and  Ovtreeert 
0/  St.  Mary  Areh€$,  Exeter,  890 

PERILS  OF  THB  SBA. 
S^e  Marirk  Imsuramcb. 

PIPES,  RATING. 
See  Towns  Ixprotembmt  Glaubks  Aot. 

PLEADINQ. 

L  The  mandatory  part  of  a  writ  of  manda- 
mus may  be  very  general;  but  the  return 
must  be  yery  minute  in  showing  why  the 
party  did  not  do  what  he  was  commanded, 
per  Crompton  and  Blackburn,  Js.  The 
Queen,  on  the  proeeeution  of  the  Mayor,  Al- 
derwun  and  Burgeeeee  of  Southampton,  y. 
The  Commieeionere  of  the  Port  of  Southamp- 
on,  5 

11.  The  Metropolitan  Looal  Management  Act, 
18  A  19 -Vict  0.  120,  s.  69,  enaets,  that  the 
yestry  of  every  parish  mentioned  in  Sched- 
nle  A.  shall  make  such  sewers  as  may  be 
necessary  for  efFeotually  draining  their  par- 
ish :  proyided  that  no  new  sewer  shall  be 
made  without  the  previous  approyal  of  the 
Metropolitan  Board  of  Works.  Mandamus 
to  the  yestry  of  one  of  these  parishes,  com- 
manded them  to  make  such  sewers  as  might 
be  hecessary  for  draining  a  particular  part 
of  the  parish,  and  to  take  all  necessary  steps 
in  that  behalf:  held  defective :  first,  because 
it  did  not  show  a  present  duty  to  make  the 
sewers ;  secondly,  because  it  ordered  the  de- 
fendants to  make  them  without  showing  that 
the  approval  of  the  Metropolitan  Board  had 
been  obtained.  The  Queen  y.  The  Veetry  of 
St,  Luke'e,  CheUea,  903 

Bquitable. 

Declaration  for  goods  bargained  and  sold,  and 
goods  bargained,  sold,  and  delivered.  Plea, 
infancy.  Replication  on  equitable  grounds, 
that  the  defendant,  at  the  time  of  the  accru- 
ing of  the  causes  of  action,  with  knowledge 
of  his  true  age,  falsely  and  fraudulently 
represented  to  the  plaintiff  that  he,  the  de- 
fendant, was  of  full  age,  whereby  the  plain- 
tiff was  induced  to  enter  into  the  contract 
and  supply  the  goods.  On  demurrer,  held, 
that  the  replication  was  no  answer  to  the 
B.  A  S.,  VOL.  I. — 38 


plea  either  at  law,  or  as  an  equitable  replica- 
tion under  sect  85  of  The  Common .  Law 
Procedure  Aot  1854,  17  A  18  Vict  o.  126. 
BarUett  y.  Welle,  836 

[Ayerments. 

By  the  39  Goo.  8,  c.  79,  s.  23,  any  person  having 
any  printing-press  is  to  cause  notice  thereof 
to  be  given  to  the  clerk  of  the  peace  acting 
for  the  county,  stewarty,  riding,  division,  city, 
borough,  town,  or  place  where  the  same  shall 
be  intended  to  be  used  .* .  .  under  a  penalty 
of  202.  for  keeping  or  using  such  press.  By 
the  7  A  8  Vict  o.  71,  s.  11,  the  Quarter  Ses- 
sions for  the  city  of  Westminster  are  abolished, 
and  all  the  duties  of  the  officers  thereof  are 
transferred  to  the  county  of  Middlesex.  To. 
an  action  for  work  and  labour  (printing) 
brought  by  a  printer  carrying  on  business  in 
Westminster,  the  defendant  pleaded,  thirdly, 
that  the  printing  was  done  after  the  passing 
of  the  above  Acts,  and  that  the  plaintiff  had 
not  delivered  any  notice  to  the  clerk  of  the 
peace  for  Middlesex ;  fourthly,  that  the  print- 
ing was  done  after  the  passing  of  the  39  Geo. 
3,  0.  79,  and  that  the  plaintiff  had  not  de- 
livered any  notice  to  the  clerk  of  the  peace 
for  the  city  of  Westminster : 

Hold,  upon  demurrer,  that  the  picas  were 
bad,  as  each  plea  should  have  negatived  that 
notice  was  given  neither  to  the  clerk  of  the 
peace  for  the  city  of  Westminster,  nor  to  the 
clerk  of  the  peace  for  Middlesex. 

Semble,  that  the  pleas  would  have  been 
good  if  properly  pleaded.    Day  v.  Etminge, 

993] 

Double. 

See  DouBLB  Plradiito. 

POLICE. 

SUt  15  A  16  Vict  0.  81,  ss.  32,  34,  and  85, 
which  provides  for  the  collection  of  the 
county -rate  in  parishes  situate  partly  within 
boroughs  and  partly  without,  applies  only 
to  boroughs  "not  subject  to  contribute  to 
the  county-rate;"  and  therefore,  where  a 
parish  is  situate  partly  within  a  borough 
which  contributes  to  the  county-rate,  a  sepa- 
rate rate  towards  the  expense  of  the  county 
police  cannot  be  made  upon  the  part  without 
the  borough,  though  the  part  within  it  is 
governed  by  a  local  Act,  under  which  police 
constables  are  appointed  and  paid.  The 
Queen  y.  Th^  Overee^re  of  HuddereJUld,    961 

POLICY  OP  INSURANCE. 
See  Insurahoe,  I. 

POOR. 
See  Rate,  Poor;  and  Pauper. 

PRACTICE  AT  TRIAL. 
I.  On  the  trial  of  an  information  for  bribery 
at  an  election  for  members  of  Parliament  for 
a  borough,  filed  by  the  Attorney-General  by 
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the  direction  of  the  House  of  Commong,  a  wit- 
ness who  was  called  to  proye  the  faet  of  his 
having  received  a  brihe  from  the  defendant, 
objected  to  give  evidence  on  the  ground  that 
the  effect  of  the  evidence  he  was  called  npon 
to  give  would  be  to  criminate  himselfl  There- 
upon the  counsel  for  the  Grown  handed  to 
the  witness  a  pardon  under  the  Qreat  Seal, 
who  accepted  it  The  witness,  however,  still 
objecting  to  give  evidence,  and  the  Judge 
entertaining  doubts  as  to  whether  the  wit- 
ness could  be  properly  compelled  to  answer, 
notwithstanding  Uie  pardon,  ao  arrangement 
was  come  to  between  the  counsel  on  both 
sides,  with  the  sanction  of  the  Judge,  that 
the  witness  should  be  directed  to  answer, 
but  that  the  opinion  of  this  Court  should 
be  taken  as  to  whether  the  privilege  of  the 
witness  remained  notwithstanding  the  par- 
don ;  the  counsel  for  the  Crown  undertaking, 
in  the  event  of  this  Court  holding  the  affirm- 
ative, to  enter  a  nolle  prosequi,  if  the  de- 
fendant should  be  convicted.  The  defend- 
ant having  been  convicted,  this  Court  granted 
a  rule  to  show  cause  why  a  new  trial  should 
not  be  had;  and,  having  heard  it  argued, 
discharged  it,  protesting  against  the  course 
pursued  at  the  trial  being  drawn  into  a  pre- 
cedent—as the  Conrt  was  thereby  called  on 
to  pronounce  a  judgment  which  it  was  with- 
out authority  to  enforce.    The  Quwn  v.  Bo^m, 

312 
PRESCRIPTION. 

[PRESENTMENT  FOR  PAYMENT. 
8*«  Check.] 

PRINCIPAL  AND  AGENT. 

I.  A.,  professing  to  have  authority  from  the 
owners  of  certain  premises,  granted  a  parol 
lease  of  them  for  seven  years  to  B.,  and  let' 
him  into  possession.  The  owners,  disavow- 
ing the  authority  of  A.,  demanded  possession 
of  the  premises  from  B. ;  and,  on  his  refbsal, 
brought  an  ^ectment  against  him.  B.,  rely- 
ing on  a  statement  of  A.  that  he  had  autho- 
rity to  act  as  he  did,  and  that  the  ejectment 
would  not  be  persevered  in,  and  also  on  the 
adviM  of  his  own  attorney,  defended  the 
^ectment,  but  unsuccessfully,  and  was  turn- 
ed out  of  possession.  B.  having  brought 
an  action  against  A.  for  this* false  assumption 
of  authority,  the  jury  found  that  A.  had  acted 
bonft  fide  and  without  fraud,  and  through 
a  misapprehension  that  he  had  authority. 
Held  that  B.  was  not  entitled  to  recover  as 
damages  against  A.  the  costs  incurred  in 
defending  the  ejectment   Pow  v.  Davit,  220 

II.  A.,  as  agent  for  a  foreign  owner,  entered 
into  a  policy  of  insurance  on  a  ship  in  the 
usual  form.  At  the  time  of  effecting  the  in- 
surance, A.  was  in  possession  of  a  letter  from 
the  captain,  informing  him  that  the  ship  had 
received    injury,   which    fact   he,    without 


fraudulent  intention  to  deceive^  omitted  to 
disclose  to  the  underwriters.  The  ship  was 
lost,  and  B.,  one  of  the  underwriters,  paid  to 

A.  his  amount  of  the  insurance ;  but,  bavittg 
subsequently  become  acquainted  witb  the 
above  cironmstanoe,  brought  an  aetion  for 
money  had  and  received  against  him  to  re- 
cover it  back.  A.,  before  he  was  aware  of 
B.'s  intention  to  dispute  the  policy,  and 
acting  bonft  fide  throughout^  transmitted  to 
his  principal  the  money  he  had  received 
from  the  various  underwriters ;  with  the  az- 
ception  of  a  certain  amount  for  which  he 
had  allowed  the  principal  credit  in  a  settled 
aecounty  and  of  another  which,  with  the 
authority  of  the  principal,  he  had  expended 
in  a  suit  brought  by  him  on  behalf  of  the 
principal  against  C,  another  underwriter  on 
the  policy ;  held, 

1.  That,  in  consequence  of  the  conceal- 
ment from  the  underwriters  of  the  faet 
8t«ted  in  the  captain's  letter,  the  policy  was 
voidable  at  the  election  of  the  underwriter!. 

2.  That  A.  being  only  an  agent,  of  which 

B.  was  aware,  and  having,  without  notioa 
of  B.'s  intention  to  repudiate  the  ooBtne^ 
paid  over  to  his  principal  the  amowU  ra- 
eeived  from  the  underwriters,  B.  was  not  en- 
titled to  recover  back  from  A.  his  amooat  of 
the  insnranoe. 

8.  That  there  was  do  diffsrence  in  this  re- 
spect between  the  money  actually  paid  over 
by  A.  to  his  principal,  and  the  moneys  which 
bad  either  been  allowed  in  aoeount  hetwean 
them  or  expended  in  the  suit  against  C. 

4^  QiMMre,  whether  B.  would  have  been  en- 
titled to  recover,  if  he  had  not  known  that 
A.  was  acting  merely  as  agent  7  SoUmtd  v. 
RU99M,  434 

PRIVILEGE  OF  WITNESS  IN  NOT  AN- 
SWERING. 

^(M  WlTHIlB,  PbITILBGB  OF  IH  HOT  AliaWXBIlia. 

PRIVILEGED  ARTICLES. 

L  Under  the  Insolvent  Debtors'  Act,  1  A  2 
Vict  c.  110,  it  is  not  a  condition  on  the 
non-vesting  in  the  assignees  of  privileged 
articles  of  the  insolvent  not  exceeding  the 
value  of  20/.,  that  those  articles  be  specified 
by  him  in  his  schedule.    WUUmer  v.  JaekUm, 

641 

IL  Qwjtrt,  when  the  value  of  such  articles 
exceeds  20t  Id. 

PROHIBITED  DEGREES. 
<Sm  Mabriagb. 

PROPERTY  LANDLOCKED. 
See  Wat,  IIL— VIL 

PROPERTY  TAX. 
See  TiTHB  Commutation  Rbbt  Char«b,  IIL 

PUBLIC  BRIDGE. 
See  Bridob. 
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QUAKER. 
Sm  Chubob-Katb,  II. 

QDARTEB  SESSIONS. 

Appeal  to. 

Qwxrt,  whether  on  a  mmmaaj  eonviedon  un 
der  39  A  40  Q.  3,  o.  89,  s.  18,  for  anUwfal 
possession  of  naval  stores,  where  the  party 
is  sentenced  to  imprisonment  with  hard  la- 
bour, without  a  fine  being  imposed,  an  appeal 
to  the  Quarter  Sessions  is  given  by  seot  21 1 
TU  Qtteem  y,  WiUmott,  27 

AcUoumment  of. 

L  The  general  power  of  *  Court  of  Quarter 
Sessions  to  adjourn  to  the  next  Seseions  the 
hearing  of  an  appeal,  where  the  partloular 
Aet  giving  the  appeal  doea  not  limit  the  hear- 
ing and  determinatiom  of  it  to  one  Sessions 
only,  oztends  to  oases  where  the  hearing  of 
the  appeal  has  eommeaeed  and  the  evidence 
is  partly  before  the  Court.  The  Sessions 
have  power,  in  sneh  a  ease,  to  adjourn  the 
ftirther  hearing  to  the  next  Seseions,  for  the 
purpose  of  additional  evidence  being  pro- 
cured: or  for  any  cause  which,  in  their 
discretion,  may  render  the  adjournment  ex- 
pedient Tk€  Qu&m  ▼.  Th€  Ouardimu  of  the 
Oamhridge  Union,  61 

XL  Sessions  may  exercise  this  power  of  ad- 
journment in  appeals  under  The  Lunatic  Asy- 
lums Act»  16  A  17  Vict.  0.  97 ;  the  Act  not 
limiting  the  hearing  and  determination  to 
the  Sessions  for  which  the  appeal  is  entered, 
or  at  which  it  is  first  gone  into.  Id. 

Case  reserved  by. 

The  grounds  of  removal  of  a  female  pau- 
per stated  a  derivative  settlement  from  her 
great-grandtather;  and  alleged  an  acknow- 
ledgment of  that  settlement  by  relief  given 
to  her  great-grandmother,  and  by  a  collate- 
ral relation  having  been  removed  to  the 
parish.  .  On  the  trial  of  an  appeal  at  the 
Quarter  Sessions  against  the  order  of  remo- 
val, the  respondents  oiTered  evidence  to  show 
the  removal  to  the  appellant  parish  of  ano- 
ther collateral  relation<^the  wifo  of  a  grand- 
son of  the  common  ancestor— on  n  settle- 
ment also  derived  ttom.  him.  This  evidence 
was  objected  to,  but  received,  and  the  ques- 
tion of  its  admissibility  was  reserved  for  this 
Court:  Held, 

1.  That  the  Court  of  Quarter  Sessions  were 
prohibited  by  stat  11  A  12  Vict  c.  31,  from 
reserving  the  above  question  for  the  consi- 
deration of  this  Court. 

2.  Per  Hill  and  Crompton,  Js.,  dubitante 
Cockbum,  0.  J.,  that  the  evidence  was  re- 
ceivable. Th»  QiuM  V.  The  luhabitanU  of 
Ituyton,  634 

QUESTIONS  TENDING  TO  CRIMINATE. 

St  WiTSBSS,  PbIVILBOB  op  »  MOT  AJI8WBBIBO. 


RAILWAY  COMPANY. 

I.  A  railway  Company,  carrying  on  business 
as  common  carriers  for  hire,  refused  to  re- 
ceive certain  goods  tendered  to  them  for  car- 
riage as  such,  unless  the  sender  of  the  goods 
would  sign  a  condition  by  which  the  Com- 
pany were  not  to  be  answerable  ''for  the 
loss,  detention,  or  damage  of  any  package 
insulBciently  or  improperly  packed,  marked, 
directed,  or  described'* :  Held  an  ui^ust  and 
unreasonable  condition,  both  at  common  law 
and  under  the  Railway  and  Canal  Traffic 
Act,  17  A  18  Vict  c.  31.  GarUm  and  ano- 
tker  V.  The  BrUtol  and  ExeUr  Railtoay 
Company  f  112 

IL  SembU,  per  Cockbum,  C.  /.,  that  a  con- 
dition imposed  by  a  railway  Company  car- 
rying on  business  as  common  carriers  for 
hire,  that  **  no  claim  for  damage  will  be  al- 
lowed unless  made  within  three  days  after 
the  delivery  of  the  goods,  nor  for  lots  unless 
made  within  three  days  of  the  time  that 
they  should  be  delivered,"  is  unjust  and  un- 
reasonable. 

III.  A  railway  Company,  carrying  on  busi- 
ness as  common  carriers  for  hire,  refused  to 
receire  the  goods  of  A.  B.  on  the  ground 
that  they  were  tendered  after  a  quarter  past 
five  in  the  evening,  although  they  did  receive 
the  goods  of  0.  D.  at  a^ter  hour :  Held, 
that,  in  the  absence  of  explanation,  this  was 
unlawful  conduct  in  the  Company,  and  A. 
B.  having  sustained  damage  in  consequence 
of  it,  was  entitled  to  recover  against  them. 

rV.  A  declaration  alleged  that  a  railway 
Company,  eanrying  on  business  as  common 
carriers  for  hire,  refused  to  carry  certain 
goods  unless  the  sender  of  the  goods  would 
sign  certain  **  unjust  and  unreasonable  con- 
ditions" :  Held,  that  this  allegation  was  sa^ 
isfied  by  proof  that  one  of  the  conditions  thus 
required  to  be  signed  was  ui^ust  and  unrea- 
sonable. ^  Id. 

[V.  The  by-laws  of  the  Eastern  cJHties  Rail- 
way Company  provides  that "  each  passenger 
booking  his  place  will  be  furnished  with  a 
ticket  which  he  is  to  show  and  deliver  up 
when  required  to  the  gnord  in  charge  of  the 
train,  or  to  any  officer  or  servant  of  the  said 
company  authorised  to  inspect  or  collect  tick- 
ets. Each  passenger  not  producing  or  deliv- 
eriog  up  his  ticket  when  required  is  hereby 
subjected  to  a  penalty  not  exceeding  40«." 
The  said  company  granted  annual  tickets  for 
passengers  up  and  down  their  line,  which 
ticket  expressed  that  it  was  to  be  exhibited 
when  required,  and  the  holder  was  required 
to  sign  a  memorandum  in  which  it  was  pro- 
vided that  he  would  "  abide  by  and  conform 
to  the  company's  present  and  future  by-laws,*' 
and  also  that  be  would  produce  his  ticket  on 
entering  the  company's  carriages,  or  when- 
ever required  by  the  company's  servants,  "or 
in  default  thereof  pay  the  ordinary  fare :" 
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Held,  that  a  pasnenger  who  had  an  ajknnal 
ticket  waa  sabjeot  to  the  above  by-law,  and 
that  he  incurred  the  penalty  of  40«.  for  refus- 
ing to  produce  bis  ticket  when  required  by 
the  company's  oflScer.  Woodward  ▼.  The 
Ecutem  Countiet  Railway  Cfompany,         977] 

Se0  aho  Company,  Bristol  and  Exbtbb  Rail- 
way Company,  and  Lands  Clauses  Con- 
aoLiDATiON  Act. 

RATE. 
Chnreh.    Sf  Chvbch-Ratb. 
Poor. 

I.  I^fae  Society  of  Licensed  Victuallers,  founded 
for  the  purpose  of  relieving  distressed  mem- 
bers from  its  Ainds,  was  incorporated  by 
Royal  charter.  The  Society  maintained  a 
school  for  the  education,  free  of  charge,  of 
the  children  of  decayed  or  deceased  licensed 
victuallers;  and  possessed  a  school-house 
and  other  premises,  used  for  that  purpose. 
The  charter  provided  that  Che  management 
of  the  Society  should  be  intrusted  to  a  Gov- 
ernor and  Committee :  and  that  the  members 
of  the  Society  should  meet  quarterly,  and 
should  have  power,  at  such  meetings,  to 
make  by-laws.  One  of  these  by-laws,  so 
made,  provided  that  these  quarterly  meetings 
should  be  held  on  the  premises  of  the  So- 
ciety's school,  of  at  such  other  place  as  the 
Governor  and  Committee  might  appoint. 
These  meetings  were  accordingly  held  on  the 
premises.  On  appeal  by  the  Society  against 
a  poor-rate,  a  general  rate  for  defraying  the 
expenses  of  The  Metropolis  Local  Manage- 
ment Act,  and  a  sewers -rate  for  defraying 
the  expenses  of  the  main  drainage,  assessed 
upon  them  in  respect  of  the  premises  in 
question :  Held,  that  the  Society  had  a  ben- 
eficial occupation  of  the  premises,  and  were 
rateable  in  respect  of  them.  Tht  Queen  v. 
The  Ootamor  and  Committee  of  The  Lieeneed 
Victual^e*  Society,  71 

IL  Where  a  beneficed  clergyman  ia  compella- 
ble by  his  Bishop  to  appoint  a  curate,  or 
under  a  sense  of  religious,  independent  of 
legal  obligation,  appoints  one,  in  either  case 
he  is  entitled,  in  assessing  his  tithe  commuta- 
tion rent-charge  to  the  poor-rate  under  6  A  7 
W.  4,  c.  96,  to  deduct  the  salary  of  the  curate 
from  the  amount  of  the  rent-charge.  Wil- 
liam§f  app.f  v.  The  Overeeer*  o/ LiangeinweHf 
reap*,,  899 

III.  Two  districts  adjoined  each  other,  and 
from  time  immemorial  a  single  rector  had 
been  presented,  admitted,  and  instituted  to 
them  jointly ;  and  it  had  been  the  unifbrm 
custom  to  have  a  single  performance  of 
divine  service  in  each  every  Sunday.  The 
incumbent  of  the  parish  voluntarily,  but  in 
consequence  of  a  wish  expressed  by  the 
Bishop  to  the  clergy  generally  that  there 
should  be  two  performances  of  Divine  ser- 
vice in  the  churches  of  the  diocese,  intro- 


dueed  the  practice  of  having  a  morning  and 
evening  performance  of  Divine  service  at 
eaoh  of  the  churches,  and  employed  a  curate 
to  assist  him  in  the  performance  of  them: 
held,  that  the  incumbent  was  entitled  to  a 
deduction  of  the  eurate's  salary  from  the 
amount  for  which  he  was  liable  to  be  rated 
to  the  poor-rate  under  4  A  7  W.  4,  e.  96. 
WiUiame,  app.,  v.  The  Over§eer§  of  Llan- 
geinieen,  reepe,,  099 

IV.  Conoeasum,  that  in  that  ease  the  incum- 
bent was  entitled  to  a  deduction  from  it  for 
the  amount  of  tenant's  property  tax,  under 
16  k  17  Vict  0.  34.  fd. 

V.  The  parish  of  W.,  before  the  appropn*tioD 
of  the  rectory  aad  the  endowment  of  the 
yiearage,  comprised  the  hamlets  of  Great  W., 
Little  W.^  B.  and  D.  In  Great  W.  was  the 
mother  church.  In  the  hamlet  of  B.  a  chapel 
was  built»  and  it  is  mentioned  as  a  chapelry 
to  W.  in  the  Ecclesiastical  Taxation  of  Pope 
Nicholas  the  Fourth,  a.  d.  1291 :  twenty  years 
later  Merton  College,  Oxford,  obtained  a 
license  from  King  Edward  II.  to  appropriate 
the  rectory  of  W.,  together  with  the  chapel 
of  B.  Two  years  later  the  vicarage  of  W. 
was  endowed,  and  the  vicar  was,  by  the 
endowment-deed,  required  to  cause  the  chapel 
of  B.  to  be  served  with  a  suitable  priest 
In  1616  B.  had  a  parsonage  house  and  glebe 
lands.  The  chapel  of  B.  was  served  either 
by  a  Fellow  of  Merton  College,  or  by  curates 
appointed  by  that  College,  or  by  the  vicar 
of  W.,  or  his  curate.  The  chapel  having 
&llen  into  ruins,  it  was  rebuilt  in  1693,  and 
the  cure  thereof  restored  to  the  church  of  W., 
and  an  annual  stipend  granted  to  the  curate 
out  of  the  appropriate  rectory :  this  eeaaed 
probably  when  an  arrangement  was  made  by 
Merton  College  that  they  would  give  a  bene- 
ficial leaae  of  the  rectorial  tithes  of  the  glebe 
of  B.  to  their  senior  resident  Fellow  on  con- 
dition of  his  providing  for  the  cure  of  B. 
In  1834,  Morion  College  reeolved  thai  the 
lease  of  the  great  tithes  of  B.  should  be 
granted  to  the  vicar  of  W.  in  augmentation 
of  his  benefioe.    In  the  records  of  the  dioeese^ 

A.  D.  1692,  B.  is  termed  "the  parochial 
chapelry  of  B.,"  but  in  all  other  entries  in 
the  registry  it  is  styled  a  chapel  to  W. ; 
except  that  in  the  registry  of  the  Consiaioiy 
Court  of  Woroester  of  1714  there  is  a  terrier 
of  the  tithes  and  glebes  belonging  to  the 
parish  of  B. ;  and  in  the  Bishop's  register 
there  is  a  register  of  baptisms,  marriages, 
and  Minerals  in  the  parish  of  B.  from  1711  to 
1728.  For  about  a  century  previous  to  1847, 
the  cure  of  B.  was  provided  for  by  the  con- 
secutive lessees  of  the  appropriate  rectory, 
and  not  by  the  vicar  of  W.  The  appellant 
was  instituted  to  the  vicarage  of  W.  in  1A43, 
and  in  1847  received  a  lease  of  the  glebe  of 

B.  and  rent-charge  in  lieu  of  rectorial  tithes, 
for  twenty -one  years,  if  he  should  so  lo»r 
continue  the  resident  vicar  of  W.»  he  cove- 
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nuitiiig  to  serve  the  cure  of  B.  either  bj 
himself  or  by  a  curate,  and  to  discbarge  the 
College  of  the  cure,  and  to  pay  all  rates  and 
Msessments  payable  out  of  the  rectory.  A 
curate  whose  stipend  was  paid  by  the  ap- 
pellant, performed  the  parochial  duties  and 
seryiees  at  fi. :  it  was  impossible  for  one 
person  devoting  his  whole  time  and  attention 
to  perform  the  services  required  at  W.  and 
B. :  held.  That  in  assessing  the  appellant  as 
owner  of  the  tithe  commutation  rent-charge 
of  B.  to  the  poor-rate,  he  was  not  entitled  to 
any  deduction  in  respect  of  the  stipend  of 
the  curate  of  B.,  inasmuch  as,  firs^  upon  the 
facts  stated,  there  was  no  such  connection 
between  W.  and  B.  as  that  they  could  be 
considered  one  benefice,  and  therefore  the 
appellant  was  in  the  position  of  an  incumbent 
holding  two  benefices,  and  thereby  bringing 
upon  himself  the  necessity  of  employing  a 
curate :  and,  secondly,  the  appellant  received 
the  tithe  rent-charge  of  B.  as  lessee  of  Mor- 
ton College,  with  an  undertaking  to  dis- 
charge the  services  at  B.,  and  not  as  vicar 
of  W.  Wheeler,  app.,  v.  The  Overseen  of 
Burmingtofif  re»p».,  709 

y.  SemhUf  per  Cockbum,  C.  J. — If  in  that 
ease  Merton  College  received  the  tithe  rent- 
oharge  of  B.,  they  would  not  be  entitled  to 
any  deduction  in  respect  of  the  stipend  of  a 
curate  paid  by  them.  Id, 

VII.  Sect.  55  of  The  Local  Government  Act,  1 858 
(21  A  22  Vict.  c.  98),  which  provides  that  U19 
general  district-rates  under  the  Act  shall  be 
levied  '<  upon  the  occupier  of  all  such  kinds 
of  property  as  by  the  laws  in  force  for  the 
time  being  are  or  may  be  assessable  to  any 
rate  for  the  relief  of  the  poor,"  has  refer- 
ence to  the  description  of  the  property,  not 
to  the  character  of  its  occupation  in  the  par- 
ticular instance;  and  makes  assessable  to 
the  district- rates  all  property  which,  from 
its  nature,  is  primal  facie  assessable  to  poor- 
rate.  Guardiana  of  Toxteth  Park,  appel- 
lanU,  V.  The  Local  Board  0/ Health  of  Tox- 
Utk  Park,  reepondenU,  167 

VIII.  T.,  an  extra-parochial  place  maintaining 
its  own  poor,  consisted  of  two  districts ;  one 
within  the  borough  of  L.,  the  other,  "  the 
rural"  district,  not  within  L.  The  guardi- 
ans of  T.  built  a  workhouse  and  workhouse 
hospital  within  the  rural  district,  which  were 
used  for  the  whole,  and  only  for  the  whole, 
of  T.  The  Local  Board  of  Health  for  the 
rural  district  having  made  a  general  district- 
rate  for  that  district :  Held,  that  the  guar- 
dians of  T.  were  liable  to  assessment,  as 
occupiers  of  property  assessable  for  the  re- 
lief of  the  poor,  within  the  meaning  of  sect. 
55  of  Stat.  21  A  22  Vict  c.  98.  Id. 

Towns  Improvement  See  Towks  Impboyb- 
VBirT  Clavbbb  Act. 

RBAL  ESTATE,  ABORTIVB  SALE  OP. 
See  Abobtivb  Salb  or  Rbal  Bstati. 


REASONABLE. 


Condition. 


I.  A  policy  of  insurance  was  entered  into 
with  a  Company  against  bodily  injury  from 
any  railway  accident  directly  affecting  the 
assured  while  travelling  on  any  line  of  rail- 
way in  Great  Britain  or  Ireland  by  a  pas* 
sengers  train  propelled  by  steam-power.  One 
of  the  conditions  in  the  deed  of  settlement 
of  the  Company,  which  by  the  terms  of  the 
policy  was  incorporated  with  it,  provided 
that,  before  payment  of  the  sum  insured  by 
any  policy,  proof  satisfactory  to  the  direc- 
tors of  the  Company  should  be  furnished  by 
the  claimant  of  the  death  or  accident,  to- 
gether with  such  further  evidence  or  infor- 
mation, if  any,  as  the  directors  should  think 
necessary  to  establish  the  claim  :  held,  that 
this  must  be  understood  to  mean  such  evi- 
dence or  information  as  the  directors  might 
reasonably,  and  not  such  as  they  might  un- 
reasonably and  capriciously,  require.  Brauti- 
etein  v.  The  Accidental  Death  Ineuranee 
Companjfj  782 

IL  There  was  a  condition  endorsed  on  the 
same  policy,  that,  in  case  of  difference  of 
opinion  as  to  the  amount  of  compensa- 
tion payable  in  any  case,  the  question 
should  be  referred  to  the  arbitration  of  a 
person  to  he  named  by  the  secretary  for 
the  time  being  of  the  Master  of  the  Rolls, 
and  all  expenses  and  costs  should  be  subject 
to  the  decision  of  such  arbitrator,  and  the 
award  made  on  such  arbitration  was  to  be 
taken  as  a  final  settlement  of  the  question, 
and  might  be  made  a  rule  of  Court :  held, 
that  a  reference  to  arbitration  in  the  man- 
ner prescribed  was  rendered  a  condition  pre- 
oedent  to  bringing  an  action  for  an  ixgury 
within  the  policy.  Id, 

III.  A  railway  Company,  carrying  on  business 
as  common  carriers  for  hire,^fused  to  re- 
ceive certain  goods  tendered  to  them  for  car- 
riage as  such,  unless  the  sender  of  the  goods 
would  sign  a  condition  by  which  the  Com- 
pany were  not  to  be  answerable  "for  the 
loss,  detention,  or  damage  of  any  package 
insufficiently  or  improperly  packed,  marked, 
directed,  or  described" :  Held  an  unjust  and 
unreasonable  condition,  both  at  common  law 
and  under  the  Railway  and  Canal  Traffic 
Act,  17  k  18  Vict  c.  31.  Oarton  and  ano^ 
ther  V.  The  Brietol  and  Exeter  Rail\oay 
Company i  112 

IV.  Semble,  per  Cockbum,  C.  J.,  that  a  con- 
dition imposed  by  a  railway  Company  car- 
rying on  business  as  common  carriers  for 
hire,  that  "  no  claim  for  damage  will  be  al- 
lowed unless  made  within  three  days  after 
the  delivery  of  the  goods,  nor  for  Iocs  unless 
made  within  three  days  of  the  time  that 
they  should  be  delivered,"  is  uigust  and  un- 
reasonable. Id, 
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SEjWISxIS- 


Time.     Set  Bankruptct. 
And  probable  cause,  vant  of.    Sm  Church- 
Ratb. 

RELATIONSHIP. 
/81m  Aqrbbhbiit,  II.,  and  Marriaob. 

REMOVABILITY. 

L  A  pauper  lunatic  had  resided  for  more 
than  five  years  in  the  respondent  parish  with 
her  father  and  pother,  when  he  died,  and 
she  continued  to  reside  with  her  mother  in 
that  parish  till  October  1858,  when  she  was 
sent  to  the  workhouse,  where  she  remained 
till  the  24th  January,  1860.  In  December, 
1869,  her  mother  went  to  reside  in  another 
parish,  but  did  not  acquire  any  settlement  in 
her  own  right.  On  the  24th  January,  1860, 
the  pauper  lunatic  was  sent  from  the  work- 
house to  the  oounty  lunatic  asylum  and  was 
eonflned  there  until  the  25th  April  following, 
when  she  was  discharged  and  went  to  reside 
with  her  mother.  Upon  an  appeal,  against 
an  order  of  ac^udication  and  maintenance, 
under  stat.  16  A  17  Viet  o.  97,  upon  the  par- 
ish in  which  her  father  was  settled:  held 
that,  the  pauper  lunatic  being  unemanci- 
pated,  continued  part  of  her  mother's  family, 
and  therefore,  her  mother  baring  ceased  to 
be  irremovable,  she  also  ceased  to  be  irremo- 
yable,  and  the  order  was  rightly  made.  The 
Queen  ▼.  The  Overeeere  of  S^  Mary  AreKee, 
Exeter,  890 

II.  Quare,  whether  an  nnemanoipated  child 
can  acquire  a  status  of  irremovability  in  its 
own  right  7  Id. 

repair: 

Of  burial  ground.    See  Burial  Qrouhd. 
Of  public  bridge.    See  BRineB. 

REPLICATION  ON  EQUITABLE 
GROUNDS. 

iSSM  Bquitablb  Grounds,  Rbplioatiox  oh. 
RESERVOIRS,  RATING. 

See  TOWHB  iHPROYElfSlTT  ClAUSXB  AoT. 

ROTAL  EXCHANGE  ASSURANCE  COM- 
PANY. 

I.  Stat  5  A  6  Vict  o.  97,  s.  3,  which  repeals 
BO  much  of  any  clause  in  any  Act  com- 
monly called  public  local  and  personal,  or 
local  and  personal,  or  in  any  Act  of  a  local 
and  personal  nature,  whereby  parties  are  en- 
UUed  to  plead  the  general  issue  only  and 
to  give  any  special  matter  in  evidence,  is  by 
its  preamble  confined  to  actions  "for  any 
matter  done  in  pursuance  of  or  under  the 
authority  of  the  said  Acts ;"  and  therefore 
does  not  repeal  stat.  11  G.  1,  o.  30,  b.  4Z,  by 
which  The  Royal  Exchange  Assurance,  and 
The  London  Assurance  Corporations  are  en- 


abled, in  all  actions  of  eovenaat  against 
them  upon  any  policy,  to  plead  generaUy 
that  they  have  not  broken  the  oovenants  in 
such  policy/  Ac.  Carr  and  another  v.  The 
Royal  Bjcckange  Aeeuranee  Cowpmny,  96S 
II.  Qutere,  whether  stat.  11  G.  1,  c.  30,  s.  43, 
is  an  Act  of  a  local  and  personal  naturer 
within  sUt  5  A  6  Viet  o.  97 1  Id, 

SAFE  PORT,  MEANING  OF  IN  CHARTER- 
PARTY. 

The  defendants  chartered  a  ahip  to  proceed 
from  England  to  a  safe  port  in  Chili,  with 
leave  to  eall  at  Valparaiso.  On  her  arrival 
at  Valparaiso,  the  eharterers'  agent  named 
the  port  of  Carrisal  Bajo  as  the  port  of  dis- 
charge, and  directed  the  master  to  proceed 
thither.  At  the  time  CarriBal  Bi^o  w 
named  as  the  port  of  discharge,  that  port 
was  closed  by  order  of  the  Chilian  govern- 
ment, and  the  ship  could  not  proceed  thither 
without  conHscation.  The  ship  was  eoaae- 
quently  detained  for  some  time  at  Valparaiao, 
and,  on  the  port  being  opened,  sailed  for 
Carrisal  B^joand  there  discharged  her  cargo. 
Held,  that  the  charterers  were  liable  in  dam 
ages  to  the  shipowner  for  the  detention  of 
the  ship  at  Valparaiso,  as  they  had  not 
named  a  "ea/e  port"  within  the  meaning  of 
the  charter-party.  Ogden  v.  Oroham  amd 
anotUr,  773 

SALE  OF  REAL  ESTATE. 
See  Abortitb  Sale  of  Rial  Ebtath. 

SCHOOL-HOUSB. 
See  Rati,  Poor,  I. 

SCINTILLA  OF  EVIDENCE. 

Per  Crompton,  J. — The  doctrine  that  if  there 
is  only  a  scintilla  of  evidence  for  the  Jury, 
the  verdict  of  the  jury  is  not  to  be  disturbed, 
is  now  exploded.  Mellore  v.  Shaw  and  Dn* 
win,  437 

SECURITY  FOR  BRINGING  ACTION  IN 
SUPERIOR  COURT. 

See  CouRTT  Court,  IL 


SETTLEMENT. 


See  Paupbr. 


SEWERS. 


The  Metropolitan  Local  Management  Aot»  18 
A  19  Vict  0.  120,  B.  69,  enacta,  that  tba 
vestry  of  every  parish  mentioned  in  Sched- 
ule A.  shall  make  such  sewers  as  may  he 
necessary  for  effectually  draining  their  par- 
ish :  provided  that  no  new  sewer  shall  be 
made  without  the  previous  approval  of  the 
Metropolitan  Board  of  Works.  MandamsB 
to  the  vestry  of  one  of  these  parishes,  eom- 
manded  them  to  make  snoh  sewers  as  might 
be  necoBsary  for  draining  a  particular  part 
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/>f  the  parish,  and  to  take  all  necessary  steps 
in  th*t  behalf:  held  defectire :  first,  because 
it  did  not  show  a  present  dnty  to  make  the 
•ewers ;  secondly,  because  it  ordered  the  de- 
fendants to  make  them  without  showing  that 
the  approval  of  the  Metropolitan  Board  had 
been  obtained.  Tie  Qutm  v.  7*Ae  Vettry  of 
St,  Luke\  CJuUea,  908 

SHAREHOLDER. 
'  8—  Com  PAHT. 

[SHERIFFS  OFFICER. 
A  sheriff's  oflloer  having  made  an  ineffeetnal 
leyy  under  a  fi.  fa.  upon  the  goods  of  a  de- 
fendant by  reason  of  a  claim  by  an  assignee, 
open  which  the  officer  was  obliged  to  abandon 
the  possession,  is  not  entitled  to  sue  the  at- 
torneys for  the  plaintiff  who  sent  the  writ  to 
the  sheriff  for  execution,  for  his  charges. 
CoU  V.  Terry,  008] 

SHIPPING. 
Agent    Set  Broker. 
Documents. 

Defendants  had  become  responsible,  as  del 
credere  agents,  for  the  purchase  of  a  cargo 
of  wheat  of  from  1800  to  2000  quarters,  to  be 
•hipped  at  the  price  of  60«.  per  quarter  free 
on  board  at  Taganrog,  "and  including 
Areight  and  insurance  to  any  safe  port  in  the 
United  Kingdom.''  "  Payment  cash  in  Lon- 
don in  exchange  for  shipping  documents." 
Plaintiffs  tendered  the  following  shipping 
documents  of  a  cargo  answering  the  de- 
scription in  the  contract;  a  charter-party; 
a  bill  of  lading  and  provisional  invoice,  in 
both  of  which  the  cargo  was  stated  to  be 
1850  quarters,  at  50«.  per  quarter,  4626/., 
less  freight)  at  10«.  9(2.  per  quarter,  1001/. 
10«. ;  and  a  policy  of  Insurance  effected  on 
the  cargo  valued  at  3600/.  On  behalf  of  the 
plaintiffs  eyidenoe  was  given,  which  was  not 
oontradicted,  that  the  policy  tendered  was 
sufficient  to  protect  the  interest  of  the  ship- 
per of  the  cargo  at  the  time  of  shipment.  In 
an  action  against  the  defendants  for  not 
paying  or  procuring  from  their  principal 
payment  of  the  price  of  the  cargo,  they 
pleaded  that  plaintiffs  were  not  ready  and 
willing  to  tender,  nor  did  they  tender,  "  the 
usual  shipping  documents"  according  to  the 
contract  Held,  that  the  plaintiffs  had  so 
tendered :  and  they  were  not  bound  to  ten- 
der, as  a  "  shipping  document,"  within  the 
meaning  of  the  contract,  a  policy  covering 
the  full  amount  of  the  buyers'  risk  as  it  ap- 
peared by  the  provisional  invoice  and  bill 
of  lading.  Tamvaco  and  othere  v.  Luocu 
and  other $f  185 

STATUTE  OF  FRAUDS. 

L  A  contract  to  make  a  set  of  artificial  teeth 
is  a  contract  for  the  sale  of  goods,  wares,  or 


merchandises,  within  the  17th  section  of  the 
Statute  of  Frauds,  29  Car.  2,  c.  3.  Zee  v. 
Orijfin,  272 

II.  A.  ordered  of  B.  a  set  of  artificial  teeth, 
which  were  by  the  terms  of  the  contract  to  be 
fitted  to  her  mouth ;  before  they  were  so  fitted 
A.  died.  Held,  that  B.  could  not  sue  A.'s 
executor  in  an  action  for  work  and  labour 
done,  and  materials  provided  for  his  testa- 
trix. Id. 

III.  In  the  preceding  case,  as  soon  as  the  teeth 
were  ready,  B.  wrote  to  A.,  requesting  her  to 
appoint  a  day  when  he  could  see  her  for  the 
purpose  of  fitting  them,  to  which  she  replied 
as  follows : — "  My  dear  Sir.  I  regret,  after 
your  kind  effort  to  oblige  me,  my  health  will 
prevent  my  taking  advantage  of  the  early 
day.  I  fear  I  may  not  be  able  for  some  days. 
Yours,  Ac."  Held,  that  there  was  no  suffi- 
cient memorandum  of  a  contract  within  the 
meaning  of  that  section.  Id, 

IV.  Per  Crompton  and  Blackburn,  Js.  In  or- 
der to  decide  whether  a  contract  be  for  work 
and  labour,  or  for  the  sale  of  a  chattel,  the 
value  of  the  skill  and  labour,  as  compared 
with  that  of  the  material  supplied,  is  not  a 
criterion.  Id. 

y.  In  order  to  satisfy  the  Statute  of  Frauds, 
29  Car.  2,  c.  3,  s.  17,  there  must  be  both  an 
acceptance  of  the  goods,  or  part  of  them,  and 
an  actual  receipt  of  thom.  Oveaek  and  otkere 
V.  Robineon,  299 

VI.  In  order  to  satisfy  the  same  enscotment  it 
is  not  necessary  that  the  acceptance  of  the 
goods  should  follow  or  be  contemporaneous 
with  the  receipt  of  them;  an  acceptance 
prior  to  the  receipt  will  suffice.  Id, 

VII.  In  an  action  for  goods  sold  and  delirtved, 
it  appeared  that  the  defendant  went  to  the 
plaintiffs  at  Liverpool,  and  sud  he  wanted 
to  buy  from  150  to  200  firkins  of  butter.  He 
then  went  with  one  of  them  to  their  cellar, 
where  he  was  shoim  a  lot  of  156  firkinp,  six 
of  which  he  opened  and  inspected.  After- 
wards, on  the  same  day,  the  plaintiff^  and 
defendant  made  a  verbal  agreement^  by  which 
the  defendant  agreed  to  buy  that  specific  lot 
at  77«.  per  cwt  When  the  price  had  been 
agreed  on,  the  defendant  took  a  card  on 
which  his  name  and  address  in  London  were 
written  **  Edmund  Robinson,  1,  Wellington 
Street,  London  Bridge,  London,"  and  wrote 
on  it  "  156  firkins  butter  to  be  delivered  at 
Fenning's  Wharf,  Tooley  Street"  He  gave 
this  to  the  plaintiffs,  and  at  the  same  time 
said  that  his  agents,  Messrs.  C,  at  Liverpool, 
would  give  directions  how  the  goods  were 
to  be  forwarded  to  Fenning's  Wharf.  The 
pluntiffs,  by  C.'s  directions,  delivered  the 
butter  to  P.'s  carts  to  be  forwarded  to  the 
defendant  at  Fenning's  Wharf.  The  plain- 
tiff sent  an  invoice,  dated  the  25th  October 
1860,  to  the  address  on  the  defendant's  card. 
He  received  in  answer  a  letter  purporting  to 
come  from  a  clerk  in  the  defendant's  office. 
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ftoknowledging  the  receipt  of  the  invoice,  and 
stating  thaty  on  the  defendant's  return,  he 
would  no  doubt  attend  to  it  A  clerk  at 
Fenning's  Wharf  proved  that  Messrs.  Fen- 
nings  stored  goods  for  their  customers,  and 
had  a  bulter  warehouse ;  that  the  defendant 
had  used  the  warehouse  for  fifteen  years,  and 
was  in  the  habit  of  keeping  his  butters  there 
till  he  sold  them.  On  the  26th  October  P.  k 
Co.  had  delivered  a  part  of  the  156  firkins  in 
question  at  the  warehouse,  and  delivered 
the  residue  afterwards.  The  witness  could 
not  say  whether  any  one  eame  to  inspect 
them  or  not>  but  he  proved  that  they  were 
delivered  up  by  Fqnning  to  P.  A  Go.  under 
a  delivery  order  from  the  defendant,  dated 
27th  October.  Held,  that  there  was  evidence 
of  an  acceptance  and  actual  receipt  suflScient 
to  satisfy  the  statute.  Cu»ack  and  othert  y. 
RobxMon,  299 

SUMMONS. 

Stt  Bastardy. 

Writ  of,  omission  to  reseaL 

On  the  day  of  the  expiration  of  a  writ  of 
summons  issued  under  The  Common  Law 
Procedure  Act,  1852  (16  k  16  Vict  e.  76), 
the  plaintiffs'  attorney  attended  at  the  oflice 
for  the  purpose  of  having  it  renewed,  and 
paid  the  fee;  but  being  suddenly  called 
away  omitted  to  get  the  seal  impressed  in 
pursuance  of  seot  11,  and  did  not  discover 
the  mistake  until  it  was  too  late  to  keep  the 
writ  alive  by  resealing,  90  as  to  save  the 
Statute  of  Limitations :  held,  that  the  Court 
had  no  power  to  direct  the  officer  to  impress 
the  seal  on  the  writ  as  of  the  day  when  the 
attorney  applied  to  have  it  renewed;  but  that 
it  would  have  been  otherwise  if  the  omission 
to  reseal  the  writ  had  been  occasioned  by  a 
fault  of  the  officer  of  the  Court  Nomw  and 
otktn  v.  Wade  and  anoUur,  728 

SUMMARY  CONVICTION. 
Sm  Natal  Storks; 

SUPPORT  OF,  RIGHT  TO.' 

TENANT'S  PROPERTY  TAX. 
Ste  TiTHB  Commutation  Rbvt-Chargs,  TIL 

TITHE  COMMUTATION  RENT-CHARGE. 

I.  Where  a  beneficed  clergyman  is  compella- 
ble by  his  Bishop  to  appoint  a  curate,  or 
under  a  sense  of  religious,  independent  of 
legal  obligation,  appoints  one,  in  either  ease 
he  is  entitled,  in  assessing  his  tithe  oommuta- 
tion  rent-charge  to  the  poor-rate  under  6  A  7 
W.  4,  c.  96,  to  deduct  the  salary  of  the  curate 
from  the  amount  of  the  rent-charge.  Wtl- 
liamtj  app.,  v.  Tht  Over»eera  0/ Llangeinwen, 
r€$p$.,  699 

II.  Two    districts   joined    each    other,    and 


from  time  immemorial  a  single  rector  had 
been  presented,  admitted,  and  instituted  to 
them  jointly ;  and  it  had  been  the  uniform 
custom  to  have  a  single  performance  of 
divine  service  in  each  every  Sunday.  The 
incumbent  of  the  parish  voluntarily,  but  in 
consequence  of  a  wish  expressed  by  tbe 
Bishop  to  the  elergy  generally  that  there 
should  be  two  performances  of  Divine  ser- 
vice in  the  churches  of  the  diocese,  intfUk 
duced  the  practice  of  having  a  morning  and 
evening  performance  of  Divine  service  at 
each  of  the  churches,  and  employed  a  curate 
to  assist  him  in  the  performance  of  them : 
held,  that  the  incumbent  was  entitled  to  a 
deduction  of  the  enrate's  salary  from  the 
amount  for  which  he  was  liable  to  be  rated 
to  the  poor-rate  under  6  A  7  W.  4,  o.  96. 
Williama,  app.,  v.  The  Overttera  of  Liem- 
geinwen,  reape,,  699 

III.  Conoessum,  that  the  incumbent  was  en- 
titled to  a  deduction  from  it  for  the  amount 
of  tenant's  property  tax,  under  16  A  17  Viet 
0.  34.  fd. 

TV,  The  parish  of  W.,  before  the  appropriation 
of  the  rectory  and  the  endowment  of  the 
vicarage,  comprised  the  hamlets  of  Great  W., 
Little  W.,  B.  and  D.  In  Great  W.  was  the 
mother  church.  In  the  hamlet  of  B.  a  chapel 
was  built^  and  it  is  mentioned  as  a  chapelry 
to  W.  in  the  Ecclesiastical  Taxation  of  Pope 
Nicholas  the  Fourth,  a.  d.  1291 :  twenty  yean 
later  Merton  College,  Oxford,  obtained  a 
license  ft-om  King  Edward  II.  to  appropriate 
the  reotory  of  W.,  together  with  the  chapel 
of  B.  Two  years  later  the  vicarage  of  W. 
was  endowed,  and  the  vicar  was,  by  the 
endowment-deed,  required  to  cause  the  chapel 
of  B.  to  be  served  with  a  suitable  priest 
In  1616  B.  had  a  parsonage  house  and  glebe 
lands.  The  chapel  of  B.  was  served  either 
by  a  Fellow  of  Merton  College,  or  by  curatea 
appointed  by  that  College,  or  by  the  vicar 
of  W.,  or  his  curate.  The  chapel  having 
fallen  into  ruins,  it  was  rebuilt  in  1693,  and 
the  cure  thereof  restored  to  the  church  of  W., 
and  an  annual  stipend  granted  to  the  curate 
out  of  the  appropriate  rectory :  this  ceased 
probably  when  an  arrangement  was  made  bj 
Merton  College  that  they  would  give  a  bene- 
ficial lease  of  the  rectorial  tithes  of  the  glebe 
of  B.  to  their  senior  resident  Fellow  on  eon- 
dition  of  his  providing  for  the  cure  of  B. 
In  1884,  Merton  College  resolved  that  the 
lease  of  the  great  tithes  of  B.  should  be 
granted  to  the  vicar  of  W.  in  augmentation 
of  his  benefice.  In  the  records  of  the  diocese, 
A.  D.  1692,  B.  is  termed  «the  parochial 
chapelry  of  B.,"  but  in  all  other  entries  in 
the  registry  it  is  styled  a  chapel  to  W. ; 
except  that  in  the  registry  of  the  Consistory 
Court  of  Worcester  of  1714  there  is  a  terrier 
of  the  tithes  and  glebes  belonging  to  the 
parish  of  B. ;  and  in  the  Bishop's  register 
there  is  a  register  of  baptisms,  marriagea, 
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and  funeralB  in  the  parish  of  B.  from  1711  to 
1728.  For  abont  a  century  previoae  to  1847, 
the  onre  of  B.  waa  provided  for  by  the  eon- 
•eoutire  lesseea  of  the  appropriate  rectory, 
and  not  by  the  rioar  of  W.  The  appellant 
was  institnted  to  the  ricarage  of  W.  in  1843, 
and  in  1847  receiyed  a  lease  of  the  glebe  of 
B.  and  rent-charge  in  lien  of  rectorial  tithes, 
for  twenty-one  years,  if  he  should  so  long 

^continue  the  resident  Wear  of  W.,  he  cove- 
nanting to  serve  the  cure  of  B.  either  by 
himself  or  by  a  curate,  and  to  discharge  the 
College  of  the  cure,  and  to  pay  all  rates  and 
assessments  payable  out  of  the  rectory.  A 
curate  whose  stipend  was  ^aid  by  the  ap- 
pellant, performed  the  parochial  duties  and 
services  at  B. :  it  was  impossible  for  one 
person  devoting  his  whole  time  and  attention 
to  perform  the  services  required  at  W.  and 
B. :  held,  That  in  assessing  the  appellant  as 
owner  of  the  tithe  commutation  rent-charge 
of  B.  to  the  poor-rate,  he  was  not  entitled  to 
any  deduction  in  respect  of  the  stipend  of 
the  curate  of  B.,  inasmuch  as,  first,  upon  the 
facts  stated,  there  was  no  such  connection 
between  W.  and  B.  as  that  they  could  be 
considered  one  benefice,  and  therefore  the 
appellant  was  in  the  position  of  an  incumbent 
holding  two  benefices,  and  thereby  bringing 
upon  himself  the  necessity  of  employing  a 
curate :  and,  secondly,  the  appellant  received 
the  tithe  rent-charge  of  B.  as  lessee  of  Mor- 
ton College,  with  an  undertaking  to  dis- 
charge the  services  at  B.,  and  not  as  vicar 
of  W.  Wheeler,  app.,  v.  Th0  bvereeerv  of 
BurmingtOHf  reepe.,  709 

V.  Semble,  per  Cockbum,  C.  J. — If  in  that 
case  Merton  College  received  the  tithe  ren^ 
charge  of  B.,  they  would  not  be  entitled  to 
any  deduction  in  respect  of  the  stipend  of  a 
curate  paid  by  them.  Id. 

TITLE. 
See  Abortitb  Sals  of  Rial  Ebtati. 

TOLL. 
See  TuRHPiKB  Road,  II.  and  IIL 
Exemption  from. 

I.  Any  carriage  bonft  fide  employed  in  con- 
veying volunteer  infantry  to,  or  bringing 
them  back  from,  a  place  of  military  exercise, 
inspection,  or  review,  or  on  other  public  duty, 
is  exempt  from  toll  by  virtue  of  The  Oeneral 
Turnpike  Act,  3  G.  4,  c.  126,  s.  32.  Tunetall, 
app.f  V.  Jane  Lloyd,  reep.  Stepheneon,  app,, 
V.  Taylor,  reftp.,  95 

II.  In  order  to  enjoy  that  immunity  the  car- 
riage must  be  employed,  not  perhaps  exclu- 
eive  y,  but  at  all  events  euhttantiaUy,  for  the 
conveyance  of  volunteers :  per  Cockbum,  C. 
J.  Id, 

III.  A  volunteer  corps  were  assembled  at  K. 
by  regimental  order  for  "marching  out  drill," 
and  did  march  out,  and  were  afterwards  dis- 


missed at  the  head-quarters  of  the  regiment 
Three  members  of  the  corps  then  hired  a 
hackney  carriage,  and  proceeded  towards 
home,  in  doing  which  it  was  necessary  to 
pass  thjough  a  turnpike.  No  one  else  was 
in  the  carriage,  and  the  volunteers  were 
dressed  in  their  uniform,  and  had  their  arms 
and  accoutrements  according  to  the  regula- 
tions of  the  corps :  Held,  that  the  canriage 
was  exempt  from  toll  under  The  General 
Turnpike  Act,  8  G.  4,  o.  126,  s.  82.  Tnneicdl, 
app.,  V.  Jane  Lloyd,  reep,  Stepheneon,  app., 
V.  Taylor,  reep.,  95 

TOWN  CORPORATE. 

Where  a  borough  named  in  Schedule  A.  to  stat 
5  A  6  W.  4,  c.  76,  has  a  separate  commission 
of  the  peace,  but  no  separate  Court  of  Quar- 
ter Sessions,  ^e  county  Justices  have  ex- 
clusive jurisdiction  to  grant  ale-house  li- 
censes within  the  borough  under  stat  9  G. 
4,  c.  61.  Candliek  and  another  v.  Simpeon 
and  another,  357 

TOWNS  IMPROVEMENT  CLAUSES  ACT. 

The  Birmingham  Waterworks  Company,  Incor- 
porated by  stat  7  G.  4,  c.  cix.,  were  empow- 
ered by  that  statute  to  construct  waterworks, 
and  to  supply,  by  means  of  aqueducts,  pipes, 
mains,  and  reservoirs,  the  borough  of  Bir- 
mingham, Ac,  with  water.  The  Company 
executed  the  necessary  works,  and  made  a 
large  reservoir  without,  and  a  small  reservoir 
within,  the  borough ;  the  latter  of  which  was 
supplied  with  water  forced  from  the  former 
through  mains  and  pipes  under  the  ground, 
thereby  supplying  a  small  portion  of  the 
borough  with  water.  By  18  Vict  c.  xxxiv., 
embodying  the  Waterworks  Clauses  Act,  10 
A  11  Vict  c.  17,  the  former  Act  was  repealed, 
and  the  Company  empowered  to  form  other 
reservoirs,  obtain  water  from  fresh  sources, 
and  erect  additional  works.  The  Company 
proceeded  to  execute  new  works;  and  con- 
structed new  reservoirs  outside  the  borough, 
and  l»id  down  new  mains  and  pipes  for  car- 
rying the  water  from  them  into  the  old  one 
without  the  borough,  and  thence  into  and 
tbrough  the  borough ;  the  streams  supplying 
the  reservoirs  being  open  streams  and  brook 
courses  running  over  the  surface  of  the 
ground;  the  reservoirs  both  within  and 
without  the  borough  being  wholly  uncover- 
ed. By  the  Birmingham  Improvement  Aoty 
14  A  15  Vict  0.  xciii.,  with  which  a  consid- 
erable part  of  the  Towns  Improvement 
Clauses  Act,  10  A  11  Vict  c.  34,  is  incorpo- 
rated, the 'town  council  are  authorised  to 
make  and  levy  a  rate,  called  "  The  Borough 
Improvement  Rate,"  upon  "every  penon 
who  occupies  any  house,  shop,  warehouse, 
counting-house,  coachhouse,  stable,  cellar, 
vault,  building,  workshop,  manufactory,  gar- 
den, land,  or  tenement  whatsoever  except  af 
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herainafter  excepted,  within  tbe  limits  of 
that  Act,  Mcording  to  the  fall  net  annual 
Talue  thereof  respectiyely."  And  by  claoBe 
129  it  is  provided  that  "the  oecupiers  of 
any  land  covered  with  water  or  used  only  as 
a  canal  or  towing-path  for  the  same,  or  as  a 
railway  oonstruoted  under  the  powers  of 
any  Act  of  Parliainent  for  public  convey- 
ance, shall  be  rated  in  respect  of  the  same 
to  the  rates  authorised  to  be  levied  by  this 
Act  at  one  fourth  part  only  of  the  net  an- 
nual value/'    Held, 

1.  That  the  reservoir  within  the  borough 
was  rateable  to  the  borough-rate  at  only  one 
fourth  part  of  its  net  annual  value. 

2.  That  the  pipes  and  mains  of  the  Com- 
pany within  the  borough  were  rateable  to 
the  borough-rate  to  the  full  extent,  and  not 
merely  to  one  fourth  part  of  their  net  annual 
value  as  "land  covered  with  water."  The 
Queen  v.  The  Birmingham  Wateruxftke  Com- 
pany, ^  *8 

[TRIAL. 
See  VBirVE.] 

TRIBUNALS  ABROAD. 
See  JuBiSDicTiON,  II.,  III.,  IV. 

[TROVBR. 
See  CoNTBRBioir.] 

TURNPIKE  ROAD. 

I.  The  4  A  5  Vict.  o.  59,  applies  to  turnpike 
roads  not  in  existence  at  the  time  when  it 
was  passed.  The  Tmeteee  of  The  Sunk  hU 
and  Turnpike  Road,  appe.,  v.  The  Sur- 
veyore  of  the  Highuiaye  of  PeUrington,  reepe., 

747 

IL.  A  turnpike  trust  is  not  the  less  a  turnpike 
trust  within  that  Act  because  the  funds  of  it 
are  derived  from  other  sources  than  from 
tolls  taken  on  the  road.  Id. 

III..  A  turnpike  trust  may  be  within  the  pro- 
visions of  Stat  4  A  6  Vict  c.  59,  although 
the  road  was  made  and  the  tolls  are  taken 
under  a  public  general  statute.  Id, 

UNION. 
Sem  Qilbbbt'8  Act. 

VENDOR  AND  VENDEE. 
8m  Bbokbb  and  GoRSTBuotioii  of  Cohtragt. 

[VENUE. 

Change  of. 

The  Court  of  Q.  B.  has  an  inherent  power  to 
ohange  the  venue  in  the  trial  of  a  quo  war- 
ranto information,  and  even  in  a  trial  for 
murder,  on  a  suggestion  that  it  will  be  more 
conveniently  tried  elsewhere  than  in  the 
original  venue.     CUrk  v.  The  Queen,      967] 

VESTRY. 
See  Mbtbopolis  Local  Mabaobmbbt  Acts. 


Voting  in. 

Where  a  person  is  assessed  to  the  poor-rala  In 
respect  of  his  own  property,  and  is  also  ex- 
ecutor of  a  person  whose  exeoutors  are  as- 
sessed in  respect  of  property  of  the  deceased, 
he  is  entitled  to  vote  at  a  vestry,  under  68 
G.  8,  0.  69,  if  the  two  assessments  make  up 
the  required  amount     The  Queen  v.  JTtrfty, 

•47 

VOLUNTEERING  ASSISTANCE. 

^ee  Ibjuby  to  Pbbbov  VoLumBBOia  Abubt- 

AMCB. 

VOLUNTEERS. 
See  Toll,  Exembtion  from. 

WANT  OF  REASONABLE  AND   PROBA- 
BLE  CAUSE. 

See  Ghvrch-Ratb. 

WARRANTY. 
By  memorandum  of  charter-party,  dated  Lon- 
don, it  was  agreed  between  A.  B.,  therein 
described  as  **  owner  of  the  good  ship  or 
vessel  called  the  M.,  of  420  tons  or  there^ 
bouts,  nott  tn  the  port  of  Ameterdam"  and  C. 
D.,  that  the  said  ship,  being  tight»  staimeh, 
strong,  and  every  way  fitted  and  ready  for 
the  voyage,  should  "with  all  possible  des- 
patch proceed  direct  to  N.,  Ac."  In  an  ae- 
tion  by  the  shipowner  against  the  charterer 
for  not  loading  the  agreed  eargo:  Held; 
per  Cookbum,  C.  J.,  Crompton  and  Mellor, 
Js.,  dissentiente  Wightman,  J.;  that  the 
words  "  now  in  the  port  of  Amsterdam," 
did  not  amount  to  a  warranty,  or  constatute 
a  condition  precedent  to  the  oontraet,  that 
the  ship  was  there  at  the  time  of  making  the 
charter-party.    Behn  v.  Bwneee,  877 

See  aUo  Mabibb  Ibsvbahcb. 

WAY. 

L  On  a  severance  of  two  tenements,  no  right 
to  use  ways,  which  during  the  unity  of  pos- 
session have  been  used  and  enjoyed  in  fitct, 
passes  to  the  owner  of  the  dissevered  tene- 
ment, unless  there  be  something  in  the  oom- 
yeyance  to  show  an  intention  to  create  the 
right  to  use  these  ways  de  novo.  Peareou 
V.  Speneer,  571 

IL  The  same  rule  in  this  respect  applies  to  a 
will  as  to  a  deed.  Id. 

III.  Where  property  derised  or  granted  is 
landlocked,  and  there  is  no  other  way  of 
getting  at  it  without  being  a  trespasser,  so 
that  it  cannot  be  ei^oyed  without  a  way 
of  some  sort  over  the  land  of  the  testator  or 
grantor,  a  way  of  necessity  is  created  de 
novo.  Id, 

IV.  The  ground  on  which  the  way  of  neeessi^ 
is  created  is,  that  a  convenient  way  is  im- 
plied by  grant  as  a  necessary  incident    Id. 

V.  The  way  of  necessity  once  created,  must 
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•  remain  the  same  way  as  long  at  it  oon- 
ttnuea  at  alL    Pearton  t.  iS^e«r,  671 

VI.  Where  a  portion  of  land  ie  doTised  in  each 
»  manner  as  to  be  landlocked,  the  extrane- 
ous facts  showing  that  by  that  devise  the 
testator  intended  to  create  a  conyenient 
way  of  some  sort  over  adjoining  property  of 
his  own,  the  line  of  the  way  must  be  disoo- 
rered  from  the  language  of  the  will,  under- 
stood with  reference  to  the  state  of  the  pro- 
perty. Id. 

VII.  <^iMere,  in  what  manner  the  way  is  to  be 
set  ont,  if  the  premises  before  severance 
were  so  occupied  as  to  afford  no  indication 
of  what  was  the  usual  way  in  the  testator's 
time,  and  the  devise  is  silent  on  the  subject  ? 

Id, 

WHITBCHAPBL  IMPROVBMBNT  ACT. 
S€€  Local  and  Pbrsohal  Act. 

WITNBSS. 
Contradicting. 

I.  A  statement  to  contradict  the  evidence  of  a 
witness  under  The  Common  Law  Procedure 
Act,  1854  (17  A  18  Vict  o.  125),  sect  22, 
may  be  contained  in  a  series  of  documents, 
not  one  of  which,  taken  by  itself,  would 
amount  to  a  contradiction  of  his  evidence. 
Jaekaan  and  Wi/t  and  othtra  v.  Thomattm, 

745 

II.  Quart,  per  Cockbum,  C.  J.,  whether,  in- 
dependent of  that  statute,  if  a  party,  in 
order  to  prove  a  will,  calls  an  attesting  wit- 
ness, who  gives  evidence  invalidating  the 
will,  it  is  not  competent  to  the  party  calling 
him  to  give  evidence  to  discredit  him,  as, 
for  instance,  by  showing  that  he  has  been 
corrupted  by  the  heir  at  law  7  Id. 

Privilege  of,  in  not  answering. 

I.  A  merely  remotd  and  naked  possibility  of 
legal  peril  to  a  witness  from  answering  a 
question  is  not  snfBcient  to  entitle  him  to  the 
privilege  of  not  answering.  To  entitle  him 
to  the  privilege  of  silence,  the  Court  must 
see,  from  the  circumstances  of  the  case  and 
the  n*tafe  of  the  evidence  which  he  is  called 
to  five^  thai  there  is  reasonable  ground  to 


apprehend  danger  to  the  witness  frt>m  his 
being  compelled  to  answer.  Moreover,  the 
danger  to  be  apprehended  must  be  real  and 
appreciable,  with  reference  to  the  ordinary 
operation  of  law  in  the  ordinary  course  of 
things — not  a  danger  of  an  imaginary  and 
unsubstantial  character,  having  reference  to 
some  extraordinary  and  barely  possible  con- 
tingency, so  improbable  that  no  reasonable 
man  would  suffer  it  to  influence  his  conduct 
Th€  Queen  v.  Boyee,  311 

n.  The  position,  that  the  witness  is  sole  judge 
as  to  whether  his  evidence  would  bring  him 
into  danger  of  the  law,  and  that  the  state- 
ment of  his  belief  to  that  effect,  if  not  mani- 
festly made  mal&  fide,  should  be  received  as 
conclusive,  denied  by  this  Court.  Id, 

III.  StUl,  if  the  fact  of  the  witness  being  in 
danger  be  once  made  to  appear,  great  lati- 
tude should  be  allowed  to  him  in  judging  for 
himself  of  the  effect  of  any  particular  ques- 
tion. Id, 

IV.  On  the  trial  of  an  information  for  bribery 
filed  by  the  Attomey-Qeneral  by  the  direc- 
tion of  the  House  of  Commons,  one  of  the 
persons  charged  in  the  information  to  have 
been  bribed  by  the  defendant  was  called  as 
a  witness ;  and,  on  his  declining  to  answer 
any  questions  with  respect  to  the  alleged 
bribeiy,  the  counsel  for  the  Crown  handed 
him  a  pardon  lAider  the  Great  Seal ;  which 
the  witness  accepted,  but  still  declined  to 
answer :  held,  that  the  possible  risk  of  im- 
peachment by  the  House  of  Commons,  not- 
withstanding the  pardon  under  the  Great 
Seal,  according  to  the  Act  of  Settlement,  12 
ft  13  W.  3,  c.  2,  s.  8,  was  not  a  suflicient 
ground  to  entitle  him  to  the  privilege  of  not 
answering.  Id, 

WORK  AND  LABOUR. 
See  Statute  of  Feaui»8,  IL,  IV. 

W0RKH0U8B. 
See  Rati,  Poos,  VIL 

WRIT  OF  SUMMONS. 
Omission  to  reseal.    See  Suvxovi. 
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